Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


I 


r- 


^^A 

/^A/^ 
-P^^- 


^ 


■ 

I 


M 

.  4 


\ 


\ 


/^^^'  ^4^^^^ A 


TREATISE 


ON  THB 


LAW 


RELAirVE  TO 

Merchant  ships  and  seamen  : 

IN   FOUR  PAflTS; 

I.  W  THE  OWNERS  OF  MERCHAlfT  SHIPS  i 
n.  (»*  THE  PERSONS  EMPLOYED  IN  THE 

NAVIGATION  THEREOF; 
m.  OF  THE  CARRIAGE  OF  GOODS  THEREIN , 
IV.  OF  THE  WAGES  OF  MERCHANT  SEAMEN. 


Br  CHARLES  ^BBOTT, 

OF  THE  INNER  TEMPLE,   BARRISTER  AT   LAW. 


WITU  TUE  COPtg^  MSfin^ATIOJirs  OF 

JOSEPH  STORY, 

One  €f  the  Judges  of  the  Sopreme  Coort  of  tho  United  States. 


AMERICAN  BDfnON,  IMPROTSD  AT  A  DIGEST  OF  AMSEICAK 
DECISIONS  SUBSEQUENT  TO  JUDGE  STOAT'S  NOTES. 


EXETER,  N.  I^. 
PUBLISHED  BT  GEORGE  LAMSOK. 


J.  J*  wiiUAm  nivTsv. 
1822. 


>  ; 


|L.S  * 


IHtti'ict  of  Mw-Bamptkire  to  wit : 


B  ■  IT  REtfEMBERED,  tkMM  the  tUrtieth  Dn  of  Jidr,  in  the  fbrtt- 
•ixth  Year  of  the  Iwkpmdence  of  the  UNITED  STATES  of  AMER- 
ICA, GepKi'!  Laaaon  aCOie  Mid  Dittrtet,  has  degmtei  in  this  OAee  the  ti- 
de of*  Book,  the  Right  wbereof  he  chums  ■•  Proprietor,  in  the  Wordi  ftXhan^ug,  to  wit : 

A  Treatise  of  the  Law  rt-totire  to  Muxhant  Shipt  and  Seanien :  in  four  parti;  1.  Of  the 
•wnen  of  Bferehant  Ships  ;  IL  Of  the  persons  empfeyrd  in  the  NaTigadoa  theivof ;  IIL  Of 
.the  canriage  of  foods  therein;  IV.  Of  the  Waces  of  BIcrchant  Seamen.  By  Charles  Abbott, 
of  the  Inner  Tknnirie,  Barriscer  at  Law.  'With  the  eopioiia  Annotations  of  Joseph  btory, 
•neof  the  Jud^  of  the  Supreme  Court  ofth^  United  States.  Third  American  eJitiOD,  im- 
profed  hjr  a  Digest  of  American  Decisions,  sabieqinenC  to  Judge  Sttiry*!  Notes. 

In  Cooftrmitjrio  the  Act  of  the  Conrtess  of  the  Unit<^  Sutes«  intitled,  **  An  Act  for  tha 
Sneonrageaemiof  Leaminr,  by  seeunngthe  copies  of  Maps,  Charts  and  Books,  to  the  An- 
thors  and  Proprietors  (tf  midi  Copies,  dunng  the  times  therein  mentioned ;"  and  also  to  an 
Act  mtitkd,  **  An  Act  ffmpknientary  to  an  Act  intitled,  An  aet  ibr  the  EneouraKmens  of 
I'B*>^<>S«  ^  securing  the  Copies  of  Maps,  Charts  and  Books,  to  ihc  Authors  and  Proprie- 
tors of  such  Co^es  duringthe  times  therrin  mentioned  ;  aud  extending  the  Benefits  thereof 
lathe  Alts  of  Ooigniag)  £4graring  and  Eidung  Historical,  and  other  Prints.** 

WDLUAM  CLAQOETT,  {  "^^sM^I^ 


L  3983 

JUL  6      1937 


\ 


»  » 


^m 


PREFACE. 


Considering  the  great  importance  of 
every  branch  of  law  relating  to  Maritime  Com- 
merce^ it  is  a  matter  of  surprise  that  no  treatise 
on  the  subjects  discussed  in  the  following  sheets 
should  have  been  written  by  any  member  of  the 
profession  of  the  law  for  a  very  long  period  of 
years.  It  is  now  more  than  a  century  since  the 
first  publication  of  the  work  of  MoUoy^  the  only 
English  Lawyer  J  who  has  written  on  these  mat- 
ters. During  that  period  the  law  of  the  country 
has  grown  up  with  its  commerce  ;  many  interest- 
ing points  have  been  argued  by  able  and  eloquent 
Advocates,  and  decided  by  learned  and  enhght- 
ened  Judges  ;  and  some  very  important  regula- 
tions have  been  introduced  by  the  Legislature  : 
but  very  little  of  useful  addition  has  been  made 
to  the  collection  of  Molloy^  either  by  the  subse* 
quent  editors  of  his  treatise,  or  by  the  other  au- 
tnors,  who  have  written  on  the  same  topics.  Yet 
the  absence  of  a  general  and  established  code  of 
Maritime  Law,  which  almost  every  other  Europe- 
an nation  possesses,  seems  to  render  a  collection  of 
the  principal  points  of  that  law  peculiarly  neces- 
sary both  for  English  merchants  and  English 
lawyers.  On  the  subject  of  Insurance,  this  has 
been  already  effected.  In  the  present  treatise  an 
attempt  is  made  to  supply  the  defect  in  some 
other  branches.     And  in  order  to  render  the  work 
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as  generally  useful  as  the  nature  of  it  will  allow, 
great  care  has  beeii  taken  to  avoid  the  use  of  tech- 
nical phrases,  wherever  the  form  and  manner  of 
legal  proceeding  are  not  the  principal  points  of 
consideration.  The  reader,  who  is  of  the  profession 
of  the  law,  may,  I  fear,  sometimes  be  disgusted 
at  this ;  and  at  other  times  censure  the*  awkward 
expressions  substituted  for  the  language,  to  which 
his  ear  is  familiar.  The  only  excuse,  that  pan  be 
offered  for  the  latter  fault,  is  the  difficulty  of  ex- 
pressing ideas,  to  which  the  mind  is  habituated, 
m  any  other  words,  than  those  {o  which  we  are 
accustomed  :  a  difficulty,  of  which  the  conversa- 
tion  of  all  persons,  who  are  engaged  in  any  art  or 
science,  furnishes  daily  experience. 

The  treatise  now  offered  to  the  public  is  com- 
piled not  only  fix)m  the  text  writers  of  our  own 
nation,  and  tne  reporters  of  the  decisions  of  our 
own  Courts,  but  also  from  the  books  of  the  Civil 
Law,  and  from  such  of  the  maritime  laws  of  for- 
eign nations,  and  the  works  of  foreign  writers,  as 
I  have  been  able  to  obtain  a  knowledge  of.  A 
few  decisioQs  of  the  House  of  Lords,  are  quoted 
from  the  printed  statements  delivered  by  the  con- 
tending parties  and  the  Journals  of  the  House. 
Some  judgments  pronounced  by  English  Judges 
are  also  introduced,  which  have  not  hitherto  been 
made  public ;  for  the  most  valuable  part  of  these 
I  am  indebted  to  Mr.  Justice  Lawrence^  and  par- 
ticularly for  the  cases  of  Parish  and  Crawford, 
Appleby  and  Pollock^  and  Day  and  Searle ;  the 
case  of  Mackrell  against  Simond  and  Hankey  was 
communicated  to  me  by  the  late  Mr.  Justice 
Bullerj  u^ho,  when  at  the  bar,  argued  it  on  behalf 
of  the  Defendants ;  the  rest  are  cited  from  notes 
taken  by  myself  or  my  professional  friends,  In- 
,  deed  I  am  indebted  to  my  friends  not  only  for 
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assbtance  of  this  kind,  but  also  for  the  loan  of 
scarce  books^  the  correction  of  some  errors,  and 
the  suggestion  of  many  valuable  hints  for  the 
bnprovement  of  the  work.  Of  the  assistance  thus 
afforded  me  I  shall  ever  entertain  the  most  grate, 
ful  remembrance,  and  my  reader  will  experience 
the  advantage  in  many  parts  of  this  book. 

The  Ordinances  most  frequently  quoted  are 
those  of  Oleron  and  Wisbuy,  the  two  Ordinances 
of  the  Hanse-  Towns^  and  the  Ordonnance  de  la 
Marine  du  mois  d'Aoust  1681.  The  Ordinances 
of  Oleron  and  Wisbuy  and  the  first  Hanseatic 
Ordinance  are  in  the  hands  of  every  lawyer :  and 
whenever  the  Hanseatic  Oitlinance  is  mentioned 
generally,  tlie  reader  will  understand  this  to  be 
spoken  of.  The  Hanseatic  Ordinance  of  the  year 
1614  was  published  with  a  Latin  translation  and 
commentaiy  by  Kuricke  in  a  small  quarto  at 
Hamburgh  in  the  year  1677.  This  book  is  very 
scarce  in  this  country  :  the  Ordinance  itself  is 
arranged  and  divided,  and  contains  some  ad- 
ditional regulations  ;  which  however  are  little 
more  than  a  detail  of  the  principles  comprized  in 
the  first  Ordinance.  Reference  is  also  occasiqn- 
ally  made  to  such  other  foreign  Ordinances  as  are 
to  be  found  in  the  second  volume  of  MagerCs 
Essay  on  Insurances.  I  have  often  lamented  my 
inability  to  consult  the  earliest  maritime  code  of 
modem  Europe,  the  Consplato  del  Mare.  There 
is  an  old  French  translation  of  this  body  of  laws, 
but  I  could  never  meet  with  it,  and  I  am  ignor- 
ant  of  the  Spanish  and  Italian  languages.  When- 
ever  \herefore  I  have  referred  to  this  code,  the 
reference  is  taken  from  the  work  of  some  other 
author :  and  it  is  made  for  the  purpose  of  giving 
an  opportunity  of  consulting  the  original  to  those, 
whose  superior  attainments  enable  them  to   do  so. 
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The  Ordirianott  of  Louis  the  Fourteenth  is  quot* 
ed  from  the  edition  published  with  a  most  learn- 
ed and  valuable  commentary  by  VaUn  in  two 
volumes  quarto  at  Rochelle  in  the  year  1766,  and 
is  cited  by  the  name  of  the  French  Ordinance. 
An  English  translation  of  the  whole  of  this  Or- 
dinance is  contained  in  a  book  called,  *^  A  gener- 
al Treatise  of  the  Dominion  of  the  Sea,  and  la 
complete  Body  of  Sea  Laws,"  published  in  quarto 
in  the  early  part  of  the  last  century.  The  trans- 
lation  is  divided  into  sections,  and  not  like  the 
French  of  FaHn  .  into  books  and  titles ;  but  the 
subjects  and  articles  of  the  sections  in  the  Eng- 
lish are  the  same  as  those  of  the  titles  in  the 
French ;  and  as  the  latter  are  always  cited  in  the 
notes  to  this  treatise,  recourse  may  be  had  to  the 
English  translation  with  very  little  difficulty.  If 
the  reader  should  be  offended  at  the  frequent  re- 
ferences to  this  Ordinance,  I  must  request  him  to 
recollect  that  those  references  are  made  to  the 
maritime  code  of  a  great  commercial  nation,, 
which  has  attributed  much  of  its  national  pros* 
perity  to  that  code  :  a  code,  composed  in  the 
reign  of  a  politic  Prince  ;  under  the  auspices  of  a 
wise  and  enlighted  Minister ;  by  laborious  and 
learned  persons,  who  selected  the  most  valuable 
principles  of  all  the  maritime  laws  then  existing  ; 
and  which  in  matter,  method,  and  style,  is  one 
of  the  most  finished  acts  of  legislation  that  ever 
was  promulgated. 

The  writings  of  some  foreign  authors  are  also 
occasionally  cited  ;  particularly  the  Nqtabilia  of 
Hoccus*  and  the  treatises  of  Pothier  and  Emerxgon. 
The  Notabilia  of  Roccus  are  an  abstract  of  the 
most  useful  points  contained  in  the  works  of 
earlier  authors,  and  in  the  digest  and  code  of 
Justinian.    Where  this  author  is  cited  generally 
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the  reference  is  to  the  Notabilia  de  Navibus  et 
Naulo.  The  treatises  of  Pothier  are  remarkable 
for  the  accuracy  of  the  principles  contained  in 
them,  the  perspicuity  of  their  arrangement,  and 
the  elegance  of  their  style.  The  treatise  of  Eme'^ 
rigtm  is  peculiarly  valuable  for  its  extent  of  learn- 
ed research,  and  the  numerous  and  apt  citations 
of  the  texts  of  the  Civil  Law  and  of  the  Marine 
Ordinances,  the  opinions  of  former  writers,  and 
the  adjudications  of  the  courts  of  Justice  of  his 
own  country,  which  are  to  be  found  in  every  part 
t)fit. 

It  should  be  observed,  however,  not  only  of  all 
these  treatises,  but  also  of  the  Civil  law,  and  the 
Ordinances,  without  excepting  even  the  Ordi- 
nance of  Oleron  (which,  being  considered  as  the 
edict  of  an  English  Prince,  has  been  received 
with  peculiar  attention  in  the  Court  of  Admiral- 
ty), that  they  have  not  the  binding  force  or  au* 
thority  of  law  in  this  country;  and  that  they  arc 
here  quoted,  sometimes  to  illustrate  principles 
generally  admitted  and  received;  sometimes  to 
^ew  the  opinion  of  learned  persons,  and  the  rule 
adopted  in  maritime  nations  upon  points  not 
hitherto  settled  by  the  authority  of  our  own  law ; 
and  at  other  times  to  furnish  information,  that 
may  be  useful  in  our  commercial  intercourse  with 
foreign  states. 

In  the  composition  of  this  treatise  my  object 
has  been  rather  to  arrange  and  illustrate  princi- 
ples, than  to  collect  the  decisions  of  Courts  or 
the  Acts  of  the  legislature.  The  cases  therefore 
are,  with  a  few  exceptions,  stated  in  a  concise 
manner ;  and  the  clauses  of  Acts  of  Parliament 
are  abridged,  whenever  an  abridgement  seemed 
likely  to  to  be  as  satisfactory  to  the  reader  as  a 
transcript.      Of  the    institutions    of  written  law 
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the  precise  words  are  often  necessaiy  to  a  right 
understanding  of  the  intention  of  the  lawgiver. 
I  should  have  saved  myself  much  both  of  time 
and  labour,  if  I  had  copied  more  and  abridged  less* 

There  are  few  reported  decisions  of  our  Courts 
of  Justice,  from  which  some  useful  principle  may 
not  be  extracted ;  and  I  have  therefore  searched 
the  books  of  reports  with  much  assiduity.  Nev- 
ertheless I  am  apprehensive  that  some  valuable 
cases  may  have  escaped  my  attention ;  and  I  shall 
feel  myself  greatly  indebted  to  any  one  who  will 
point  out  to  me  such  omissions  of  this  kind,  as 
may  fall  under  his  notice,  ot  acquaint  me  with 
any  other  defects  or  errors,  that  he  may  observe. 

Relying  on  the  kindness  of  those,  who. may 
peruse  the  book  with  a  friendly  disposition  to  its 
author,  and  the  candor  of  those,  who  may  look 
into  it  for  the  sake  of  information  alone,  t  now 
o&r  it  to  the  Public,  and  to  the  Profession  of 
which  I  am  a  member,  with  a  sincere  desire  that 
it  may  be  found  useful  to  both. 

C.  ABBOTT. 

Inner  Temple,  Jui.SStb,  1892. 
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ttOOND  AMERICAN  EpmON  WHieH  FIRST  C019TAJNED  JVKt 

nOfBLTS  AlfN0TAt10If& 

JLHE  work  of  Mr.  Abbott,  which  b  now  r&« 
printed^  has  acquired^  a  deserved  reputation  for 
accuracy  and  extent  of  information.  The  s«b« 
ject  is  equally  interesting  to  the  lawyer  and  the 
merchant ;  to  the  statesman  and  the  private  gen^ 
tleman*  Whoever  wishes  well  to  the  conuneroe 
of  oui^  country:  whoever  wishes  to  comprehend 
the  advantages  resulting  from  the  timely  patron- 
age of  government  in  maritime  concerns  :  who« 
ever  wishes  to  learn  the  ancient  as  well  as  the 
modem  systems  of  commercial  monopoly  or  free 
navigation,  will  not  rise  from  the  perusal  of  thb 
work  without  receiving  light  and  instruction. 

In  preparing  the  present  edition,  the  object  of 
the  editor  was  to  collect  cases  and  principles 
which  have  been  discussed  or  settled  in  the  courts 
of  the  United  States,  relative  to  the  law  of  ship- 
ping. Sometimes  he  has  contented  himself  with 
a  bare  statement  of  the  point ;  at  other  times  he 
has  stated  the  facts  and  the  opinions  of  the  court 
at  large.  The*  importance  of  the  question,  or  the 
ability  with  which  it  has  -  been  investigated, 
have  been  his  general  guides  in  this  particular. 
Generally  the  foreign  authorities  quoted  have 
been  stated  as  he  found  them  in  the  reports.  In 
a  few  instances,  however,  he  has  recurred  to  the 
originals  within  his  reach,  in  which  he  includes 
Valin,  Emerigon  and  Straccha.  He  aspires  to 
no  other  claim  than  that  of  an  accurate  selection 
firom  the  labors  of  others.    He  wishes  to  be  con- 
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sidered  as  in  no  instance  expressing  bis  own  ojnn- 
ion ;  but  a$  barely  pointing  out  uie  path  marked 
by  judicial  decisions  or  explored  by  dementaiy 
writers. 

In  some  few  cases  he  h^s  added  English  au^ 
thorities  which  were  not  noticed  by.  Mr.  Abbott 
or  have  hw^  published  since  the  last  editton  or 
'  *  I  work, 

Salem,  A.  D.  181Q. 
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Addenda  to  Abbott  on  Shipping. 


OWNERS  OF  SHIPS. 

In  Page  11.  Sect.  5.  A  bona  fide  sale  of  a  ship  gn^  cargo 
at  sea  is  valid  against  all  the  world,  provided  the  vendee  use 
reasonable  on  the  return  thereof  to  take  possession.  Portland 
Bank  v.  Stacey,  4  Mass.  Rep.  661. 

If  a  ship  be  wrecked  in  a  foreign  port  and  abandoned,  and 
afterwards  sold  by  the  government  of  that  country,  according 
to  the  laws  thereof,  the  purchaser  acquires  a  good  title  against 
all  the  world.    Grant  y.  MXachlin,  4  John.  Rep.  34. 

GENERAL  AVERAGE. 

After  note  1.  p.  383.  The  doctrines  here  stated,  seem  ful^ 
ly  supported  by  a  recent  decision  in  Massachusetts,  in  wldch 
die  court  held,  that  upon  an  involuntary  stranding,  where  the 
ship  was  abandoned  and  a  part  of  the  cargo  was  saved  in  the 
ship^s  boat,  the  owners  of  the  cargo  abandoned  were  not  en- 
titled to  a  general  average.  And  in  the  same  case,  a  part  of 
the  goods  saved  in  theboat^  having  been  thrown  overboard  to 
save  the  lives  of  the  crew ;  they  further  held  that  the  owners  of 
tibe  goods  thrown  overboard  were  not  entitled  to  a  general  aver- 
age. Wittredge  v.  Norris.  Essex,  November  Term,  S.  J.  C. 
1809.  MSS. 

After  note  1.  p.  386.  The  wages  and  provisions  of  the 
crew,during  a  detention  to  repair  at  a  port  of  necessity,  were 
adjudged  a  general  average  in  PadUford  v.  Boardman^  4  Mass» 
Rep.  548. 

LOSS  AND  FORFEITURE  OF  WAGES. 

After  note  1 .  p.  5 1 0.  The  principle  of  this  decision  was  admit- 
ted in  its  fullest  extent  by  Judge  Davis,  in  a  recent  case.  A  ship 
was  captured  and  recaptured,and  a  seaman  taken  out — not  being- 
able  to  rejoin  the  ship,  after  he  was  released,  he  returned  to  the 
United  States,  and  the  ship  having  in  the  mean  time  complet- 
ed her  voyage,  brought  his  libel  for  full  wages.  It  appearing 
that  he  had  not  earned  wages  in  any  other  employment,  the 
learned  Jndge,  after  argument,  and  taking  time  to  consider, 
decreed  to  the  seaman  full  wages  up  to  the  time  of  his  return 
to  the  United  States,  deducting  therefrom  his  proportion  of 

the  salvage  paid  to  the  recaptors.     WiUiafne  v.  The  Brig 

March  T.  1809.  District  Court  of  Massachusetts.  MSS. 
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PART  THE  FIRST. 


CHAPTER  T0&  flRST. 


OF  TMB  OWJatBS  OF  SmPSiOX'OEJ^MJiL. 


*  • 


• '  • 


ufjNEor  more  penonB  may  acquire  Ibe^-groperty  of 
a  Ship  by  bttildiog  it  at  their  expense^  or  b^.^p^iirchasing 
U  of  another,  vrho  hat  aathority  to  dispose  of'  it..^  Upoo 
the  death  of  the  owoer,  bh  ioterest  deTolves'-jipoh  bis 
eiecutors  or  adminhtrators,  his  persooal  represenikUyjss. 
In  the  case  of  parchase,  however,  it  is  necessary 'that 
the  person,  who  takes  upon  him  to  sell,  should  baV^' 
power  to  do  so  ;  for  «»itbough  a  sale  of  other  goods  by' 
the  person,  who  is  in  possession  of  them,  does  in  many 
cases  vest  the  property  in  the  buyer,  even  when  the  sel- 
ler himself  has  neither  property  in  them,  nor  authority 
to  dispose  of  them,  the  same  cannot  take  place  with  re- 
spect to  ships,  as  there  is  no  open  market  for  the  sale  of 
them.  Indeed  this  species  of  property  appears  from 
▼ery  early  timto  to  have  been  evidenced  by  written  doc- 
uments, and  at  present  always  is  so,  which  other  move* 

5 


2  PARTI.    CRAF-L 

ibie  goodg  rarely  are  ;  and  therefore  the  buyer  haa  hi 

thia   inatance  Ibe  meana  of  aacertaining  the  title 

[2  ]   of  any  peraon,  who  oflTera  to  aell,  and  can  aeldom 

be  deceived,  except  by  bia  own  fault.  (1) 

S.  The  master  of  a  abip  potaeaaea,  aa  more  fully  ap- 

peara  in  diSereot  parta  of  thia  (reatiae,  every  power  nee- 

-  —    -  -    -  -      -  - 

(1)  The  words  of  Sir  W.  Scott,  in  a  case  of  possession  of  a 

foreign  ship  before  him,  are  too  remarkable  to  be  here  omitted. 

^^  It  has  been  contended  in  argument  that  the  effect  of  a  bill  of 

'<  sale  alone  would  not  be  material,  because  this  was  a  foreign 

^^  ship,  in  respect  to  whi^h  (t  might  not  be  requisite  that  it 

^^  should  pass  by  a  bill*  o/ We.    It  is  said  that  the  agreement 

^^  to  be  found  in  thes^.Ietters  (i.  e.  in  that  case)  and  the  actual 

^^  delivery  under  It^'f^O^ld  be  sufficient  to  establish  the  equitable 

'^  title  ;  and  a  ie^i%nce  has  been  made  on  this  subject  to  some 

^^  opinions  at  bbl^mon  law,  which  are  said  to  have  been  given 

^  in  favour'plPadch  a  title*    The  opinions  of  gentlemen  at  that 

^'  bar  musi^ifadbubtedly  be  entitled  to  entire  respect  on  a  ques- 

^^  tion  of^jnunicipal  law.    But  this  is  a  question  of  a  more  gen- 

^^  eiuTnatlire,  arising  out  of  a  system  of  more  general  law — jpat 

^fdh^  universal  maritime  law,  which  constitutes  a  part  of  the 

•  •^1PTd^^^<>iud  learning  of  this  court  and  its  practisers.    Ac- 

.«.  \^  cording  to  the  ideas  which  I  have  always  entertfJned  on  thir 

\ '\**^*(  question,  abill  of  sale  is  the  proper  title  to  which  the  maii- 

*  -*•     ^^  time  courts  of  all  countries  would  look.    It  is  the  uniyeraaT 

»  instrument  of  transfers  of  ships  in  the  usage  of  all  maritime 

^^  countries,  and  in  no  degree  a  peculiar  title,  deed,  or  convey- 

f'f'  ance  known  only  to  the  law  of  England.    It  is  what  the 

'^  maritime  law  expects,  what  the  Court  of  Admiralty  would  in 

^  itB  ordinary  practice  require ;  and  what  the  legislature  of  thia 

^^  country  has  now  made  absolutely  necessary  with  regard  to 

^^  British  subjects  by  the  regulations  of  the  statute  law.^^  The 

Siiters.  5  Rob.  Adm.  Rep.  165.  [  138  ]. 
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•Bsarj  for  tbe  employment  aod  aayigatipa  of  the  illip  f 
but  he  b»8  oot,  uoleit  in  a  case  of  es^raoie  peceaiitji 
authoritj  to  sell  the  ship.  And  with  a  viaw  probablj 
to  preyeot  the  opportunity  of  fraud,  which  tba  ellowaDce 
of  this  power  to  him  might  affordi  several  of  the  for* 
eign  (a)  ordinances  expressly  declare,  that  he  shall  not 
sell  the  ship  without  a  special  authority  for  that  purpose, 
from  the  owners  ;  at  the  same  time,  bowerer,  authpri^* 
log  him,  in  case  of  necessity,  to  horrow  money  upon  the 
credit  of  the  ship  or  its  farnitore,  with  the  assept  of  his 
crew.  And  in  conformity  to  these  regvlations.  Sir 
Matthem  HaU^  when  Chief  Baron  of  the  Exchequer,  ii 
reported  to  have  decided  upon  a  (b)  case  referred  to, 
and  argoed  before  him,  tbpit  the  sale  of  a  ship  by  the 
master  did  not  convey  the  property  to  the  buyer,  al* 
though  the  sale  wai  made  in  a  foreign  country,  in  a  case 
of  inevitable  danger,  the  ship  and  tackle  being  beaten 
and  broken,  and  no  hope  of  saving  any  part  of  them, 
partly  on  vccoont  of  the  tempest,  end  partly  on 
account  of  the  barbarity  of  the  inhabitants  of  the  [  3  ] 
country,  who  carried  off  every  thing  that  was  cast 
on  shore.  Perhaps,  however,  there  might  in  this  case 
be  some  circumstances,  not  noticed  by  the  reporter, 
which  might  lead  the  learned  Judge  to  doubt  the  abso- 
lute necessity  of  a  sale,  or  to  think  the  buyer  a  party  to 
the  misconduct  mentioned  in  the  book.  In  a  subsequent 
case  (c),  wherein  Lord  Chancellor  Confer  decreed  that 
the  £<mI  India  Company  should  pay  to  the  owner  of  a 
ahip  purchased  of  the  master  at  Batavia  for  their  use  by 

(a)  ClMM^l9»  D.  M.   ch.  353.  (d)Tremenherev.   TretUUan,! 

IAW«  of  Olermt,  art.  1 1  of  /Tiafttiy,  Sid.  453. 

art.  13  ;  of  the  Hdnae  Ttrtmtt  art.  ( c)  Eki^a  v,  E,  I,    Campamff  1 

ST.  /VenrA Ordinance,  Lit.  3.  Tit.  P.  Wiiliamt«  395.    3  Bro.  Pari. 

1.     Du  Cupiiaine,  art.  19.  Ordin ;  Ca9et»  7% 
^Muurdamt  art  1S5.  9  BlaMis. 

lor. 
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one  of  their  agenti,  the  diflEerence  between  the  reel  value 
and  the  sum  paid  to  the  master,  with  interest  thereupon 
at  the' rate  allowed  in  India  (which  decree  was  after- 
wards  affirmed  by  the  House  of  Lords,)  his  Lordship 
took  notice  thai  ike  $ale  of  the  $hip  was  not  nece8$ary  : 
The  transaction  indeed  was  a  gross  fraud  between  the 
master  and  the  agent  of  the  Company,  but  without  their 
privitj.  By  the  Consolato  del  Mare,  the  master  is 
allowed  to  sell  the  ship,  if  worn  out  by  age  (d).  And 
it  is  said  by  one  of  the  earliest  English  reporters,  that 
**  the  master  of  a  ship  may  in  some  cases  sell  the  ship, 
^  although  it  does  not  belong  to  him,  as  in  the  case  of 
**  famine  (e),  &c."  This  author  does  not  cite  the  decis- 
ion  of  any  Court  as  an  authority  for  the  observation. 
The  exception,  however,  of  dases  of  extreme  necessity 

rather  fortifies  than  weakens,  the  general  rule ; 
[  4  ]  and  no  person  can  safely  purchase  a  ship  of  the 

master  in  any  case,  which  does  not  clearly  fall 
within  the  principle,  upon  which  the  exception  is  found- 
ed ;  and  such  a  case  will  rarely  happen.  And  although 
the  master  be  himself  a  part-owner  of  the  ship,  yet  will 
not  bis  sale  thereof  be  good  for  more  than  his  own  part  ; 
for  (he  interest  of  part-owners  is  so  far  distinct,  that 
one  of  them  cannot  dispose  of  the  share  of  another; 
whereas  in  articles  of  ordinary  sale,  one  partner  may  in 
general  transfer  the  whole  property,  if  the  tratisaclion 
be  without  fraud. 

3.  The' effect,  however,  of  this  '  interdiction  of  sale 
has  been  frequently  evaded  in  foreign  countries,  by  pro- 
curing a  sentence  of  condemnation  and  sale  of  a  ship, 
as  unfit  for  service,  from  some  Coiirt  or.  Judge  having 

id)  Cap,  253. 
'  (e)  JmMiea  Ceniuriea,  p.  165.    Obsenratioa  at  the  end  of  case  1?:. 
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Ittritdicfion  io   maritiDte  affairt  (/).     No  bocIi  jarti.- 
diGtion  is  known  to  tbe  Ikw  of  England.    The  condem- 
natKHis,  as  thej  are    called)  sometimes  made    abroad,' 
upon  the  survey  and  report  of  captains  or  carpenters, 
have   no   binding   force    in  this  cotintry,  but  the  fact, 
upon  which  they  profess  to  be'foiindiBd,  may  be  again 
litigated  by  the  parties  intereited  in  disputing  it.    This 
was  saccessfnllydone  at  a  late  trial  before- the  present 
Lord  Chief  Justice    of  the  Court  of  King's  Bench,  io  a 
case  (jg)  of  which  it  will  be  proper  to  detail  the 
ch^umstances,  as   there    is  too. much  reason  to  [  5  ] 
fear  that  similar    practices  not  unfrequently  take 
place.     The   owners   of  the  *  ship  Orace  sent  her  to 
JamaieCf  under  the  command  of  one  Cook,  with  a  cargo 
consigned  principally  to  M^AnvffznA  Cunningham,  and 
with  orders  to  follow  their  directions  in  respect  to  his 
loading  back,  and  to  apply  to  them  for  money  for  the 
use  of  the  ship.    On  the  23d  of  February  1M2,  after 
tbe  discharge  of  her  cargo,  the  ship  was  driven  on  shore 
at  Jlio  Bveno  in  Jamaica,  in  a  gale  of  wind.    The  mas- 
ter applied  to  Cunningham,  who  resided  at  MonUgo 
Bag,  for  advice  in  this  emergency,  and  on  the  27th  of 
February  made  the  usual  protest.     On  the  same  day, 
the  deputy  naval  officer  at  Uonlego  Bay  directed  his 
warrant  to  four  masters  of  ships,  desiring  them  to  ex- 
amino  the  Orace,  and  make  a  return  upon  oath  of  her 
state  and  condition.   They  reported,  that  they  bad  been 
on  board,  and   found  the   ship  settled  in  a  sand  bank 
fomr  feety  with  a  bank  of  sand  between  her  atfd  tbe  sea 
of  twice  her  length,  and  not  more  than'  two  feet  water 
DO  the  sand  bank ;  and  that  they  were  therefore  unani- 

(/)  See    faUn   on  ibt  Frmch   &«#Affrf,Sitt.  at  Guildhall* A^v.l. 
Ordinance,  torn.  t.  p.  444.  1^03.    There  is  a  report  of  this 

Is)  HofaumU  othgnv^MoyltM    case  in  5.  £tpin  N.  P.  C.  p.  65. 
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mooalj  of  opinion,  from  the  great  eipeike  that  would 
be  iDciirred  in  attempting  to  get  her  afloat,  and  the  lit- 
tle chance  of  incceeding  therein,  that  it  would  be  moat 
for  the  advantage  of  the  underwriters,  and  all  others 
concerned,  to  sell  the  ship  as  she  then  laj,  with  all  her 
materials,  to  the  best  bidder.  Chmningham  advertised 
the  ship  for  sale  bj  auction  as  a  wreck  :  he  acted  aa 
auctioneer,  and  charged  bis  commission,  and  ahe  was 
sold  oh  the  15th  of  Marehf  to  one  Dimii,  fiw 
[6]  1,2101.  Jamaica  correncj,  about  8641.  sterling. 
One  of  the  surveyors  attended,  and  bid  at  the 
sale*  Diififi  sold  the  vessel  to  Roberl  Motrflon,  a  brother 
of  one  of  the  defendants,  who,  upon  his  own  oath  of 
ownership,  and  surrender  of  her  register,  obtained  a  new 
register  at  Jamaica^  and  transferred  her  there  to  the 
three  defendants,  one  of  whom  was  one  of  the  four  mas- 
ters by  whom  she  had  l>een  surveyed.  The  vessel  was  got 
off  the  sand  with  considerable  difficulty,  but  very  little 
injured,  and  after  some  slight  repairs  returned  to  Eng- 
land with  a  cargo.  The  deputy  naval  officer  here  men- 
tioned, is  the  deputy  of  an  officer  appointed  by  the  gov- 
ernors of  our  colonies  and  plantations,  to  receive  an  ac- 
count of  ships  and  their  cargoes  upon  their  arrival 
there  (A).  The  ship  had  cost  3J00L  before  she  left 
England^  and  was  little  more  than  three  years  old* 

The  owners  being  dissatisfied  with  this  sale,  brought 
the  present  action  to  try  its  validity  ;  and  at  the  trial  it 
appeared  by  the  evidence  of  Cook,  and  of  three  of  the- 
masters  who  had  surveyed  her,  that  they  had  paid  very 
little  attention  to  the  ship  itself,  which  was  never  pump- 
ed before  they  made  their  report ;  but  they  swore  that 
they  thought  a  sale  the  most  prudent  step  to  be  taken 

(A)  ISCir.S.  a-r-iect.  a&rijf8  9r«b3.o.23.it6t5. 
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on  accooat  of  the  difficoifj,  expense,  and  hazard  of  re* 
moving  her  from  her  gituation,  and  the  little  reeourcea 
that  Cook  had  for  sach  a  purpose*  The  plaintiffs 
contended,  that  the  master  of  a  ship  coahl  not  [  7  ] 
dispose  of  her  in  anj  case  ;  or  that,  admitting  him 
to  have  this  povrer  in  a  case  of  atwolute  necessity,  such 
neceasitjr  did  not  exist  in  this  instsnce,  and  the  whole 
transaction  was  a  gross  fraud. 

The  Chief  Justice,  Lord  Ellenborough^  offered  to  re- 
aer?e  the  question,  of  the  msster's  power  to  sell  under. 
any  circumstances,  for  the  consideration  of  the  Court, 
if  the  verdict  should  render  that  point  material ;  and 
stated  his  own  opinion  to  the  Jurj  to  be,  that  although 
the  master  had  no  general  authoritj  to  sell,  he  had  an 
implied  authority,  in  cases  of  extreme  necessity,  to  act 
for  the  benefit  of  the  concern,  exercising  a  sound  dis- 
cretion, such  as  the  owner  himself  would  exercise  if  he 
were  upon  the  spot ;  and  that  in  extreme  cases,  and  ex- 
treme cases  only,  he  had  power  to  sell,  as  in  the  instance 
of  a  wreck  which  could  not  be  got  off,  and  ought  not  to 
be  left  io  perish  absolutely.  And  he  desired  the  Jury 
to  consider,  whether  in  this  case  there  was  such  a  ne- 
cessity as  would  have  induced  the  owner  himself  to  sell 
if  he  had  been  present  ;  and,  if  they  thought  there  was 
such  a  necessity,  then,  whether  the  sale  in  this  instance 
was  fraudulent.  The  jury  found  a  verdict  for  the 
plaintiffs.  (1) 

(1)  The  words  of  Lord  Ellenborough,  as  sated  in  5.  Esp. 
N.  P.  Gas.  65.  are  ^  Where  a  case  of  urgent  necessity  and  ex- 
traor&iary  ^fficulty  occurs,  where  a  ship  has  received  an  Ir- 
remediable injury,  under  such  circumstances,the  captain  acting 
^onafide,  andfor  the  benefit  of  the  ownars  might  sell  the  ship 
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In  the  course  of  the  trial  no  regard  wai  paid  to  the 
authority  of  the  deputy  naval  officer,  whose  situation 
certainly  gives  him  no  manner  of  jurisdiction  on  such  a 
subject.  In  commenting  upon  the  evidence,  the 
f  8  ] ,  Chief  Justice  adverted  particularly  to  the  cir- 
.  cumstance  of  one  of  the  surveyors  having  bid  at 
the  sale,  and  another  become  a  purchaser  before  the  ship 
left  the  island  ;  and  observed,  that  it  might  be  a  useful 
lesson  to  ^each  such  persons,  that  by  accepting  the  office 
of  surveyor,  they  elected  not  to  become  purchasers,  or 
to  derive  any  benefit  from  a  sale* 

And  at  a  subsequent  trial  of  an  action  (i),^rought  to 
recover  the  value  of  a  ship,  whi^h  had  been  in  like  man- 

(t)  Andrewiv,  Olaver.  Sitt.  after    before  L9rd  Elknbirw^h,  Ch.  J. 
Trin.  T.  46  Geo.  3  at  Guildhall, 


for  the  benefit  of  the  owners.  This  is  the  disposition  of  my 
inind,  but  I  cannot  lay  it  down  as  positive  law.  At  all  events 
it  can  only  be  justified  by  extreme  necessity  and  the  most  pure 
good  faith ;  that  is,  if  the  vessel  is  in  such  a  state,  as  it  would 
be  probable  the  owners  themselves,  if  on  the  spot,  would  have 
acted  in  the  same  way  as  the  captain  has  done.^'  And  in  a 
subsequent  case  where  a  ship  had  put  into  a  port  in  distress,  and 
was  there,  on  the  application  of  the  master,  surveyed  and  ad- 
judged unseaworthy,  and  sold  by  decree  of  a  vice-admiralty 
court,  although  it  was  agreed  that  the  sale  was  bona  fide  and 
made  for  the  actual  as  well  as  intended  benefit  of  all  concerned, 
yet  the  court  pronounced  the  sale  invalid.  Reid  v.  Darby.  10- 
East.  Rep.  143.  And  the  court  were  further  of  opinion  in  the 
same  case,  that  a  transfer  of  a  ship  in  such  case  as  between 
British  subjects,  supposing  it  good  in  other  respects,  must  be 
made  according  to  the  requisites  of  Registry  Acts.  Perhaps  if 
the  ship  did  not  specifically  subsist,  but  was  a  mere  scattered 
wreck  it  would  be  otherwise.  Id,  Und. 
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aer  condeaiDad  ud  sold  st  Tobago^  ai  incapable  of  re* 
pair,  and  in  which  alto  the  plaintiiFaucc^eededy  bis  Lord- 
ahip  aaid,  tiiat  he  eoniidered  a  proceeding  of  this  sort 
not  aa  the  sentence  of  a  Coart  pronounced  for  the  cap* 
tort  of  a  captured  rettel,  but  rather  at  the  inquisition  of 
a  Sheriff,  for  the  porpote  of  information  to  those,  who 
under  certain  circumstances  haf«  the  power  of  selling 
the  ship.  Such  an  inquisition  it  not  eonclutive  upon 
the  party  whose  property  it  in  question. 

4.  The  (k)  writers  on  maritime  law  inform  ut,  that 
if  a  thip  be  told  with  the  tackle,  apparel,  furniture,  and 
other  iostrumentt  thereto  belonging,  the  thip't  boat  it 
not  conreyed  by  these  wocds,  and  they  found 

their  opinion  upon  the  authority  of  those  partt     [  9  ] 
of  the  Digest,  in  which  it  it  taid  that  the  boat  is 
not  a  part  of  the  ship  (f),  or  of  its  apparel  (m). 

5.  It  hat  been  observed,  that  the  property  of  a  thip 
it  now  alwayt  eTideuced  by  written  documentt.  And 
thete  documentt  not  only  furnish  the  owner  with  proof 
of  bit  pfoperty,  but  also  enable  him  to  dispose  of  it, 
when  the  ship  is  at  'sea,  or  in  a  foreign  port.  When  a 
ship  it  here  in  the  country  of  its  owner,  and  a  delivery 
of  actual  pottession  is  possible,  such  delivery  is  neces- 
sary to  give  a  perfect  title  to  the  buyer,  in  case  of  a 
tale  of  the  whole  ship  ;  for  althpogh  as  between  buyer 
and  aeller  the  sale  mty  be  completed  by  payment  of  the 
price  without  delivery  of  possession,  yet  if  the  buyer 
suSer  the  teller  to  remain  in  p6ssessioo,  and  act  as  own* 
er,  and  the  teller  in   the   mean  time  become   bankrupt, 

(ir)  i?«caMy  not.  20.  Siraceha  de  in  RQlC9Ab.  for  liis  tattiority  :  snd 

^aviku^  par^.  3.  nun.  13.    M^*  Beava  has  followed  (be  words  of 

a^r  dg  Jure^  m.  (^n.  book  2.  ch.  i  MoUag.  Bat  in  the  case  referred  to» 

feet.  a.    The  Utter  adda«  that  if*  the  htat  is  not  mentioned, 

ship  oommit  pinucy,  the  boat  as  (/)  IHg,  31.  3.  44w 

not  forfeited ;  and  refers  to  s  case  (m>  Dig*  6.  3.  1. 
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the  property  will  be  considered  ee  remeining  io  him  to 
be  disposed  of  for  the  benefit  of  his  creditors  (n)  ;  and 
sometimes  else,  if  an  execution  bsue  upon  a  judgment 
again«t  the  seller,  the  ssle  may  be  deemed  fraudulent 
and  void  as  against  the  party  who  has  obtained  the  judg* 
mCot(o)»  But  in  case  of  a  sale,  or  agreement  for  sale, 
of  a  part  only,  it  has  been  thought  sufficient,  if  the  ven- 
dor, baring  delivered  Ibe  muniments  of  his  title,  ceased 

from  the  time  to  act  as  a  part-owner,  actual  de«> 
(  14)  ]  livery  of  a  part  being  said   to  be  impossible  (p). 

This,  however,  should  be  understood  with  some 
limitation  :  for  if  a  part-owner  has  (he  adtial  possession 
i>f  the  ship,  it  is  not  impossible  for  him  to  deliver  the 
possession :  if  he  has  not  the  actual  possession,  the  pos* 
session,  of  the  other  part-owners  msy  reasonably  be 
considered  to  be  the  possession  of  the  vendee  after 
the  sale.  Indeed,  in  the  case  of  an  absolute  sale, 
it  can  rarely  happen  io  practice  that  the  seller  should 
continue  in  possession :  but  the  rule  extends  also  to 
mortgages  of  this  species  of  property,  and  with  regard 
to  ihein  has  been  often  actually  enforced  (q).  But  when 
a  ship  is  abroad,  a  perfect  transfer  of  the  property  may 
at  the  Common  Law  be  made  by  assignment  of  the 
Grand  Bill  of  Sale,  and  delivery  of  that  and  the  other 
documents  relating  to  the  ship  (r),  as  the  delivery  of 
the  key  of  a  warehouse  to  the  buyer  of  goods  contained 

(n)  By  Tirtoe  of  the  SttU,  31.  8  ».  11.  Falkner  v.  Case,  1.  Bro. 

Jamet  1.  e>  19.  CA.Cd.  135,  and  moirt  at  length*  8 

io)  By  the  Common  Lav,  and  Ter.  Rep.  in  B.  R.  491. 

the  Statute  13.  Elis.  c,  5.  (r)  Ex  parte  Matthewi,  3  Ves. 

ip)  JidtSt  V,  Baker  and  ethertf  373.  and  Jttkinaon  v.  Mating  3  Ter. 

1  Anst.  333.    See  alto  OittetpU  v.  Rep.in  K.  B.  463-  Ei:  parte  Batton^ 

Ceuitet  Ambler,  6tf3.  Co.  Bank.  Lawt,  cA.  8. «.  11.  S  Bro. 

(V)  Stephen  nr.  Sole,   cited  in  1  C%Ca,  363,  and  per  JTenyen  Ch.J. 

Yes.  353.  and  in  1  Atkins,  157.  mrg'tieruU  in  Gerden  v,  E.  /.  Cem* 

Mali  V.  Oumetf  Co.  Bank.  Lawf icA.  pang.  7  Ter.  Rep.  in  K.  B.  334i 
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llierMO  it  held  to  ehMige  the  properly  of  the  goods,  ac- 
cording to  the  rule  of  the  CiYil  Law  (s) ;  each  deliverj 
io  each  ^wt  being  oot  merelj  a  ijmbol,  but  the  mode  of 
eoabliog  the  bttjer  to  take  actoal  potaeaaion,  aa  aooo  as 
circHinalaDcea  will  permit.     And  the  legislature 
haa  recogniied  this  mode  of  transfer,  and  iniro-  [11  ] 
doced  particular  r^olationa  reapecting  it,  aa  will 
be  noticed  in  the  following  chapter*    And  to  this  pur« 
poae,  in  the  caae  of  JBalton  before  referred  to,*  Dublin 
was  eateemed  a  foreign  port  with  respect  to  a  ship  be^ 
longing  to  ownera  reaident  in  England^  and  mortgaged 
there.    In  each  a  caae,  however,  the  boyer  or  mortga* 
gee  should  not  delay  to  take  possession  of  the  ship  upon 
its  return  to  this  country. 

6.  The  biw  of  England,  which  in  all  ita  branchea  fa« 
▼oura  the  tranamutatioB  of  property  qrade  without  fraud, 
as  conaidering  anch  transmutation  beneficid  to  commercO| 
differa  in  this  particular  very  materially  from  the  law  of 
France;  for,  by  the  (f)  French  ordinance,  all  ahipa  to* 
main  subject  to  the  debts  of  the  seller,  until  they  have 
made  one  voyage  at  sea,  under  the  name  and  at  the  risk 
of  the  new  purchaaer,  unless  they  have  been  sold  under 
a  decree;  and  the  sale  of  a  ship  at  sea  shall  never  pre* 
judice  the  creditors  of  the  seller.  And  Faliit,  in  bis 
commentary  on  this  part  of  the  ordinance,  says,  that  the 
debta  here  meant  are  debts  of  every  description  due  at 
the  time  of  the  aale :  and  in  another  place  (ii)  he  in- 
forms us,  that  according  to  the  general  law  of  France j 
ships  like  other  moveables  cannot  be  hypothecated ;  and 
that  in  those  parts  of  France  where  the  hypothecation 

(•)  DiS'  41. 1.  9  e.  («)  Comaient :  on  the  Frtuch 

(0  Lit.  3.  Tit.  lailet  Mntire$.     iMinance,  torn.  1.  p.  340. 
vt  2.  Si  3. 

*  Ante.  10.  note  (r). 
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of  moveables  is  pernrilf ed^  the  h/pothecation-  coo- 
[12]  tinuaa  in  force  onljr  diuriog  the  poBaession  of  the 
debtor  hioMelf,  and  does  not  enable  the  creditor 
to  follow  the  property  into  the  hands  of  a  third  person. 
It  should  be  observed,  that  In  the  caseof  hypothecalion, 
according  to  the  strict  meaning  of  that  word  in  the  Civil 
Law  (x)f  the  debtor  alwajs  continues  in  possesMon  of 
the  thing  bjrpotbecaled. 

7.  Another  mode  of  acquiring  property  in  a  sliip  if 
by  capture  from  an  enemy  in  time  of  war,  legalised  and 
sanctioned  by  a  sentence  of  condemnation  in  a  Conrt  of 
the  capturing  power,  constituted  according  to  the  law  of 
nations*  In  this  case^  however;  if  the  ca|>ture  is  made 
by  a  ship  belonging  to  his  Majesty,  the  prise  is  formal* 
ly  condemned  to  the  King,  and  the  value  distributed 
among  the  captors ;  and  if  the  capture  is  made  by  a 
private  ship,  in  which  case  the  sentence  is  in  form  a 
condemnslion  to  the  captors,  a  sale  will  always  be  the 
most  convenient  mode  of  ascertaining  the  value,  both 
for  the  purpose  of  diitributiun  among  the  captors,  and 
of  payment  of  the  (jf)  duties  to  the  King ;  and  the  Acts 
of  Parliament  which  give  to  prises  the  privileges  of 
British  ships,  presume  a  sale  thereof,  and  provide  reg- 
ulations accordingly,  as  will  appear  in  ihe  next 
chapter,  [13] 

8.  Capture  by  pirate$f  who  are  merely  robbers 

at  sea  (r),  does  not  divest  the  property  of  the  owner ; 
and  ID  a  very  early  period  of  our  history  a  law  was 
made  for  the  restitution  of  property  so  taken,   if  found 

(jr)  Dig^.  13.  7,  9.  3.     Proprie  war»  whether  public  or  private, 

^Ignus  dicimoB,  quid  9d  creaito-  captured  and  made  prLse,  are  ex- 

rem  tranait ;  bypothecam»eum  non  empt  from  duty, 

tranait,  nee  posaeasio  ad  credito-  (x)  37  Edw,  3.  atat  2  c.   13. 

rem.  Year  Book  3  Rich.  3. 3  JenkM: 

fSf)  By  34  Ge:  3.  c.  70.  ibipa  of  Cent,  p.  165, 
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within  the  realm^  beloogiog  as  well  to  afraogers  as  Eng- 
liahmen*  But  captore  by  an  enemj,  in  (he  exercise  of 
war  between  two  nations,  does,  aecordiftg  to  the  law  of 
oatioBS,  wholly  dif  est  the  property  of  tbe  owner,  and 
transfer  it  to  the  captor  or  tbe  sorereigo  of  his  state  at 
soffie  period(a)*  This  African  States,  having  now  ac- 
quired the  character  of  established  governments,  and 
having  regular  treaties  with  this  country,  are  not  at 
preaent  considered  aa  pirtftes.  And  therefore  in  the 
case  of  a  British  sbip  captured  by  the  ^/gertnea,  and 
aold  onder  the  authority  of  the  Dey  of  Aigieri,  before 
the  SpanM  Consuf*  to  a  merchant  of  Jlf tnorca,  who 
transferred  it  to  a  British  merchant  under  the  sancttDU 
of  the  Judge  of  the  Vice- Admiralty  Court  at  Minorca, 
the  Court  of  Admiralty  here  refused  to  avrard  restitution 
to  the  original  owner(6)« 

9.  There  appears,  however,  to  be  no  settled  and  uni- 
form rule  estaUiafaed  in  practice  among  nations,  as  to 
the  precise  period,  at  which  property  is  divested 
[  l^l  ]by  capture.  By  some  wrilera,  and  in  some  na* 
trons,  this  baa  been  held  to  take  place  after  a  poa* 
session  of  twenty-foor  hours ;  by  others  not  until  the 
prize  has  been  carried  infra  priB$idia  (c),  an  expression 
of  very  doubtful  meaning  as  applied  to  maritime  war-* 
fare. 

The  present  very,  learned  Judge  of  the  Court  of  Ad- 
miralty  has  said,  that,  in  his  apprehension^  '*by  the 
^'  general  practice  of  the  law  of  nations,  a  sentence  of 
<*  condemnation  is  at  present  deemed  generally  necesaa* 

ry,  and  that  a  neutral  purchaser  in  Europe  during  war 


M 


ia)Bal^B  Treatise  in  three  parts,  JUanhaU  on  Insurance,  p.  427. 
par.  3.  cb.  ^.  in  Bargravt^B  Lsw        (b)  The  Hubxa,  Meshp^  4  Eob. 

Tracts,  p,  246.     G«m  v.  fFither$t  A.  It.  3. 
2  Burr.  683.    1  Rob.  A.  R.  59*        (c)  March.  UO. 
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(<  looks  to  the  kgal  venteiice  of  coodemiatioD  at  mm 
««  of  ibe  title  deeds  of  a  ehip,  if  be  boys  a  prise  ▼«•• 
<»gei  (il)."  Sii^b  a  sentence  was  tbonght  necessary  in  tbif 
country  to  divest  the  title  of  4be  original  owner,  and 
given  valid  title  to  a  purchaser  nnder  captors,  mora 
than  a  ceoinry  ago :  and  a  ship  taken  from  an  English* 
man  by  a  French  squadron  in  the  year  1691,  and  sent 
into  Bergen  in  Norwmg,  Md  there  aeld,  comkig  after- 
wards  into  this  cootitry,  was  xlaicned  by  the  or^sioal 
owner,  and  decreed  to  be  restored  to  him  by  a  sentence 
of  the  Court  of  Admiralty,  alBrmed  afterwards  upon 
appeal  to  the  delegates  (e).  And  upon  the  ground,  that 
a  legal  sentence  of  condemnation  cannot,  Recording  to 
the  law  of  nations,  be  prononoced  by  a  consul  or  minister 
of  the  belligerent  power,  in  th^  country  of  a  neu* 
tral  power,  to  which  the  prise  may  have  been  [15] 
taken;  ships  have  lately  been  restored  by  the 
judgment  of  the  Coort  of  Admiralty  to  their  original 
owners,  as  well  upon  recapture  from  the  purchaser  (/), 
as  upon  arrest  in  a  port  of  this  country  (?).  In  one 
case,  the  ship,  while  in  the  hands  of  a  neutral  purchaser, 
had  been  taken  by  the  French,  and  carried  into  a  Span^ 
ieh  port,  and  there  condemned  by  the  French  coosol  as 
prise,  but  that  condemnation  had  been  reversed  on  ap- 
peal to  the  superior  prize  court  at  Ports,  and  the  ship 
rcatorcd  to  the  purchaser.  These  facts,  however,  were 
held  not  to  alter  the  case,  or  give  validity  to  the  title  of 
the  purchaser.  According  to  the  principle,  upon  which 
these  decisions  are  founded,  a  ship  carried  into  a  neu« 

id)  1  Roh.  A.  R.  139.  S^^7^\^?*n''l7'\n!r!'h: 

(.)  The  ship  C0M.TAifT-M4mT.    ?;*.  3  Rob.  AJR.  9^    And  th€ 

C/Tr^Fhi^i^^s  MdrHn.    in  B.  R.  268  ^  Where  thui  princU 
ton,  1  Rob.  A.  R.  135.  pie  is  adopted. 
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tni  port  otfjEbt  not,  while  retnaioing  there,  to  be  eon- 
demoed  in  the  couofrj  of  the  captors  ;  but  as  it  appear- 
ed  ID  a  hte  case  (ft)  in  the  Court  of  Admiralty,  that 
aenfeaeea  of  coodemoalion  under  such  circumstances 
had  beeo  sometiiiies  psnsed  in  this  country,  the  learned 
Judge  of  that  Court  refused  to  re^lofe  a  British  ship 

carried  into  Norway  by  a  Dutch   privateer,  and 
(  16  ]  coodemned  by  a  Court  at  the  Hagui.    Btit  stales 

in  alliance  with  the  oaplors  and  at  war  with  the 
country  to  which  a  captured  ship  belongs,  are  consid- 
ertf'H^  forming  one  community  with  the  captors  :  and 
a  prise  carried  into  tuch  a  state  may  be  legally  condemn* 
ed,  either  there  by  a  consul  belonging  to  the  nation  of 
the  captors  (t),  or  in  the  country  of  the  captors  (fc).  (1) 
10.  The  subject  of  restitution  on  recapture  will  be 
aaentiooed  in  the  chapter  on  Salvage.* 

{h)  The  HmicK  and  BtAaiA,  directed  the  Reg^ittrar  to  annul 

jUtfor,  4  Rob.  A.  R.43.  A  short  time  the  decree.  Note  to  the  case  of  the 

before  this  case  was  arg;ued.  the  Hsbstbldxp.  1  Rob.  A  R.  119.  (3) 
aanie  learned  Judge  hatrmg  con-        (£)  The  Banir,  Xruger,  2  Rob. 

demned  a  DuSeA  ship,  but  after-  A.  R.  310.  note »  and  Oddjf  v.  B^^ 

wards  discovered  that   although  vU,  2  tool,  473. 
she  was  described  as  lying  at  Ply*         {k)   The    CaaisrovasB,     Stg» 

siMrtA^  she  was  in  truth  in  JV^rwoy.  doosit  3  Rob.  A.  R.  309. 

-MIM  — " — '  .  —^ ^— 

(1 )  It  seems  to  be  the  established  law  ia  the  United  States^tfaat 
a  condenmatioii  is  necessary  to  transfer  the  property  in  a  prize. 
It  was  so  lield,  as  to  neutrals,  by  Jekiuan  J.  in  the  Ciicoit  Court 
of  the  U.  S.  for  South  Caroihia,  in  Rose  y.  Hhnely,  4  Crancfa. 
508.  Appx.  who  said,  ^^  I  heartily  concur  in  the  opinion,  that 
as  far  as  between  neutrals  at  least,  asentence  of  condemnation  is 
Indispensably  necessary  to  produce  a  complete  divesture  of 

(3)ThecaaeoftheHenrickand  Great  Britain  must  have  the  ef- 

llaria  was  affirmed  by  the  court  of  feet  of  making  those  sentences 

aiipeal  in  ISOT,  expsesaly  as  Sir  W«  valid  whilst  that  practice  contin. 

Grant  said  npon  the  ground  that  ued.    See  also  on  the  same  ground 

the    acknowledged    practice   of  the  Coiqet.  5  Rob.  355. 

*  Post  a98. 
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1 1*  It  seemt  proper  in  tbit  place  to  (eke  notice  of  the 
questioD,  whether  (he  mortgagee  of  a  «hip  ia  to4>e  deem* 
ed  in  law  the  owner  of  it,  entitled  to  the  .benefits,  aod 
liable  to  the  bvrlbenfl,  which  belong  to  that  chacaciery 
before  be  takes  poaaestion  of  the  abip. 

The  first  decision,  which  I  find  in  our.  books  upon 
this  subject  is  the  case  of  (/)  Ckinnerjf  againni  Blacks 
btitne  ;  whigh  was  an  action  brought  for  the   freight  of 

{I)  In  K.  B.EaBt.  Ter.  24  Geo.  3.  Reported  in  a  note.  1  Ben.  Block, 
Rep.  117. 


property,  and  unless  the  neutral  property  captured  be  pat  in  a 
train  for  adjudication,  I  should  think  a  nation  at  liberty  to  seize 
it  as  piratically  taken,  for  the  capturing  power  is  bound  to  sat* 
isfy  the  neutral  nation,  that  she  had  a  legal  right  to  attack  her 
citizens,  and  it  will  be  found  upon  reflection,  that  this  cannot 
be  satisfactorily  done  in  any  other  mode  than  bj  a  decree  of 
her  tribunals  of  justice.^' — ^And  the  same  doctrine  seems  to  have 
been  admitted  by  the  Supreme  Court  of  the  U.  S.  in  deciding 
the  same  case  on  the  appeal.  4  Cranch.  Rep.  241.  And  in 
Hudson,  &c.  T.  Guestier,  4  Cranch.  Rep.  293.  the  Court  ex* 
pressly  say,  that  ^  the  property  in  a  neutral,  captured  as  an  en- 
emy, is  never  changed  until  sentence  of  condemnation  has  pas- 
sed.'^—In  Wheelwright  T.De  Peyster,  1  John.  Rep.  471.  the 
Supreme  Court  of  New  York  held,  that  the  property  in  goods 
captured,  cannot  be  transferred  so  as  to  direst  the  right  of  the 
original  owner,  unless  by  a  sentence  of  condenmation  by  a  Court 
of  competent  jurisdiction.— See  also  an  ordinance  of  Congreaa 
in  1781,  on  this  subject,  7  Journals  of  Congress,  68. 189.  and 
Miller,  &c.  y.  Ship  Resolution.  2  DalL  Rep.  1. 

Every  sentence  of  a  court  of  a  competent  jurisdiction  over 
the  subject  matter  of  its  judgment,  is  conclusive  as  to  the  title 
to  the  thing  claimed  under  it.  4  Cranch.  Rep.  241.  293.  Set 
alsoPenhallowv.Doane,&c.3Dall.54.  and  1  John.  Rep.  471. 
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good«  from  Aniigua  to  Lofufon,  and  upoa  the  Ukl 
whereof  it  was  prored  in  evidence,  that  hj  ao  Indeii- 
tore  of  AssigiNBent,  dated  January  4,  1783,  Robert 
Merrj/fiMy  io  consideratioo  of  1,1  Ml.  18«.  which  he 
owed  to  the  plaiottflf,  aasigned  to. her  the  ship  B,  fcc*  io 
which  iDdeotnre  there  was  a  covenant  from  the 
pbiotiff  to  re^asaign  the  said  ship,  &c.  to  Jlferiy-  { l7  ] 
fidd  on  payment  of  1,1  Gdl.,  with  lawfal  interest, 
on  or  before  the  tenth  of  Novembtr  then  next  ensuing  \ 
that  at  the  time  of  the  execution  of  the  deed,  the  ship  was 
"•  •'         •  —       '    ■■- ■■■-'"  ■     ■  I. ■  ■ .., I- ■^■■^ 

But  if  a  claim  be  set  up  under  a  sentence  of  condemnation  of  a 
foreign  court,  the  courts  of  the  U.  S,  will  examine  into  the  ju- 
risdiction of  the  foreign  court,  and  if  its  jurisdiction  cannot  con- 
sistently with  the  law  of  nations  be  exercised,  the  sentence  will 
be  disregarded.  4  Cranch.  ibid.  1  John.  Rep.  ibid. — ^If  there- 
fore a  vessel  for  a  breach  of  municipal  law  be  seized  without 
the  territorial  jurisdiction- of  a  nation ;  or  if  the  sentence  be 
pronounced  after  the  possession  of  a  vessel  is  lost  by  recapture, 
e$cape,  or  vokmtary  discharge^  the  condemnation  is  invalid.  4 
Cranch.  ibid. 

it  seems  also  established  that  a  condemnation  of  a  consul  of  a 
belligerent  in  a  neutral  country,  is  held  invalid  in  the  Unite^ 
States.  In  the  above  case  of  Wheelright  v.  Depeyster,  the 
court  held  that  belligerents  cannot  establish  prize  courts  in  a 
neutral  country,  nor  can  there  make  sale  9f  their  prizes  unless 
authorized  by  treaty;  that  the  courts  of  the  sovereign  of  the 
captors' are  the  only  competent  tribunals  to  decide  on  the  va- 
lidity of  captures ;  and  that  prize  courts  proceed  in  rem  and 
cannot  adjudicate  on  a  prize  lying  in  a  foreign  neutral  port, 
er  out  of  the  jurisdiction  of  the  captor  or  his  ally. 

In  Gfaiss  V.  The  Sloop  Betsy,  the  Supreme  Court  of  the 
U.  S.  decided,  that  no  prize  jurisdiction  could  be  exercised  in 
a  neutral  country,  unless  by  treaty. 
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k  the  riter  Tkanu9i  and  afiarwardi  Mited  lo  ForfamdidJ^ 
mmI  cotHnned  there  till  the  middle  of  March  fotlowiog 
in  the  pouestioH  and  under  the  eomaiand  of  A.  B.,  wmd 
that  die  plaintiff  did  not  then  take  peaseMion:  thai/* 
Mfrrjifield  navigated,  victaailedy  and  manned  (he  ship 
aa  owner  thereof,  at  kia  oirn  expenae  and  riak,  both 
frooi  Erfl^flemd^e  Amiigua^vndon  her  retomfrom  thence. 
That  Merrjifield  at  Aniigua  gave  the  command  of  her 
to  one  Drjfsdaht  and  aent  her  to  England^  with  ordera 
4o  Orj/sdale  to  addreaa  htmaelf  to  Meaira.  Dunlop  of 


But  as  to  the  YaMdity  of  a  coodelmiation,  when  the  prise  lies 
in  a  neutral  pert,  theSnpreme  Court  of  the  U.  S.  have  differed 
from  the  case  of  Wheelwright  t.  De  Peyster.  For  after  very 
iuU  aigmnent  in  Hudson,  kc.  ▼.  Ooestier  above  cited,  they 
h^d  that,  possesaion  of  the  sorereigii  of  the  captors  gives  juris- 
diction to  his  courts ;  that  a  ship,  w4ien  carried  into  a  neutral 
port,  must  he  considered  as  still  in  his  possession ;  that  his  pos- 
eeadon  could  not  be  lawfully  devested  by  the  tribunals  of  that 
neutral  country,  into  whose  port  die  ship  should  be  brought, 
and  therefore  that  a  condemnation  of  a  ship  so  situated  might 

jbe  adjudged  by  the  courts  of  the  sovereign  of  the  captors,  and 
was  binding  upon  all  the  world,  even  tliough  the  condemnation 
was  for  a  breach  of  mere  municipal  law,  and  not  for  a  violation 
of  the  law  of  nations.    From  this  decision  however  Chase  J. 

.  and  Livingston  J.  dissented,  andin  this  case  as  well  as  the  case 
of  Rose  V.  Himely  above  cited,  denied  that  a  condemnation  of 
a.  ship  while  lying  in  a  neutral  port  could  be  valid.  In  the 
latter  case,  which  was  of  a  condemnation  of  an  American  ship 
In  a  court  at  St.  Domingo,  while  with  the  consent  of  the  cap- 
tors, she  was  lying  in  the  United  States,  Cushing  J.  concurred 
with  them.  And  see  on  the  general  question  Duncanson  v. 
M'Lure.  4  DalL  Rep.  308. 
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JjOfiihttt,  merdiMit,  who  were  to  %M  bev  tco^rding  to 
the  directioos  cootahied.  io  » l«ll«r»  in  whieh  kttor  JH erryr 
^«(il  atoo  mentioimt  that  the  plaintiff  had  a  deiDaad  9tr, 
gainst  hiqr  for  near  1|2ML  storUog,  vbieii  he  hoped  to 
remit  afaortlj ;  that  Meatra.  Dunlop  befaig  applied  to  aa 
cenaigneea,  lent  two  siinia  of  Ml.  to  Drytdale  the  roas- 
ter, declaring  that  thej  ahosid  eeasider  hin  aSi  reipia*: 
sible,  in  case    they  sbooid  not  recein e   the  aame  by 

In  cases  of  captares  nany  qnestloas  have  arisen  on  aoiti 
agafaist  the  captors  for  resttiitlon  inoiB  eonrt8,iwhss»  Iks  pn» 
cess  hi|s  been  sometimes  mpervoneai^  andxsomedtoea  tn 
h  soch  cases  where  there  has  been  aseateoce  of  1 
by  a  court  of  competont  jorisdictkn  0¥er  Ae  sebfect  mattsrvil 
has  been  rndformly  held,  as  hefote  statod,  that  the  sentence  was 
conchiriTe  upon  the  title.  And  where  attbd  was  filed  inthe 
District  Co«rt  of  the  U.  S.fbrdaanges  agahsrt  theci^^tDrsfcc 
Aie  capture  on  the  high  seaaof  a  vessel  aUeged  to  benential, 
which  resael  wss  carried  infra  prcmdki  of  the  captacing  powec^ 
tlie  Sopreme  Coart  of  Uie  U.  S«  awarded  a  prohibition  te  the 
District  Conrt;  and  held  that  the  trial  of  ships  c^tored  a 
prize  witlioat  die  jarisdictjon  of  any  particular  state  belonged 
exclnslTely  to  the  coarts  of  the  captors,  if  the  Bhips  so  captured 
be  brought  within  the  dominions  and  jorisdktiQn  of  the  oapf 
turing  power,  and  tlMKt  all  qnestioDi  inddent  tlieieto  are  exdn* 
riyely  cognizable  in  the  same  courts,  and  cannot  be  enquired 
hito  by  any  other  court  or  tribunal,  nor  are  the  capfoes  amena* 
ble  to  any  oikew  courts,  ner  halde  to  be  arrested  for  such  cap*- 
ture  as  prize,  whether  the  ship  captured  be  belligerent  or  neu* 
tml.-4J.  S.  T.  Richard  Peters,  District  Judge.  3  Dell.  Rep.  11^1. 
.^-S.  P.  Talbot  T.  Jaascn.  9  DaU.  Rep.  133.— But  where  ikt  skip 
it  brought  iato  th9  ports  i^tke  U.  5.,  the  courts  here  will  take 
cognlamce  of  the  ci^ptur^,  and  if  the  capture  has  been  made 
wiUuvt  a  kmful  tomrmmm^  they  win  decree  restitution.  Talbot 
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frei|{bt,  Sec.  and  fliftt  they  afterwards  received  the  nioiiejr 
from  Drgsdaie :  that  the  ship  completed  the  delivery  of 
the  cargo  oo  the  27th  of  September,  ITSS:  that  the 
plaintiff  took  poisessioo  on  the  29th  of  Sepiember  fol- 
lowing,  immediately  on  receiving  'information  of  her 

arrival  in  the  Tliames^  that  the  dtfeniami  had 
[  18  ]  goods  from  Aniigua  on  board  f  iksfrtigki  of  which 

amounted  to  T6l.  9s.  lid.  for  the  recovery  of 

^■i^i*— M^— «l»^-^— — — ■■  ■      II      ■■       III        ..  .        I    -I         III  »      P-  I  ■'  ...,1.      I..  I      ..,  .  I         .1 

V.  JanBOD.  iUd.— -See  also  Glass  v.  Sloop  Betsy.  3  Dall.  Rep.  6. 
So  if  the  captoring  vessel  has  been  ilkgalhf  equipped  as  a  vessel 
of  war  in  the  U.  S.— Semble.  Geyer  v.  Michel,  kc  and  ship 
Den  Oniekeren.  3  Dall.  Rep.  285.  and  note  mider  page  288. — 
Moodie  v.  Ship  Alfred.  3  Dall.  Bep.  307.— Moodie  v.  Ship 
Phebe  Ann.  3  DalL  Rep.  319.  So  if  the  ship  has  been  cap- 
tured wMin  our  territoruU  jwriedkticn. — Semble.  ibid,  and  see 
also  the  reasoning  in  Rose  v.  Him^y,  and  Hndson,  &c.  v. 
Gaestier  above  cited,  and  the  opinion  of  Johnson  J.  in  the  same 
cases,  and  in  the  Appendix  to  4  Cranch.  Rep.  608.  So  if  a  ship 
be  captured  on  the  high  seas  for  a  breach  of  mere  municipal 
law. — See  the  same  cases. — ^But  neutral  nations  have  no  right 
to  enquire  into  the  legality  of  captures  as  between  belligerents. 
M'Donough  v.  Dannery  and  the  ship  Maiy  Ford.  3  Dall.  Rep. 
1 88.  Nor  of  captures  of  neutrals  on  the  high  seas ;  nor  of  cap- 
tures within  the  tenitorial  limits  of  the  captors,  whether  in  the 
exercise  of  belligerent  or  municipal  rights. — Seethe  preceding 
cases,  and  particularly  the  cases  in  3  Dall.  Rep.  and  4  Cranch. 
Rep.  above  cited. — ^But  in  Findley,  &c.  v.  Ship  William.  Pe- 
ters' Rep.  12.  and  Moxen,  &c  v.  Brig  Fanny,  ibid.  309.  where 
the  capture  was  made  widiin  our  territorial  jurisdiction,  the 
District  Court  of  Pennsylvania  dismissed  the  libels  for  restitu- 
tion. However  by  Act  of  Congress,  6  June  1794.  3  vol  ch. 
50.  sec  6.  p.  91.  the  District  Court  ia  authorized  to  take  cog^ 
nizance  of  all  ci4»tures  within  a  marine  league  of  our  shores. 
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which  Hu  aeiion  was  broii^t ;  that  DryfiaU  the  miMifer 
paid  for  ligbti,  cattom  house  does,  and  for  cleariog  the 
•hip,  which  the  plaiatiflT  repaid  him,  aod  she  abo  paid 
hia  aod  the  mariners  wages,  for  the  voyage  from  Antigutty 
to  the  aroooot  of  234/.  7««  7d»  after  she  took  possession 
of  the  ship :  aod  that  the  plaintiff  afterwards  scrid  the 
ship  by  aoction  for  7101. 

Uipon  this  state  of  facts  the  question  for  the  opinion 
of  the  Court  of  King's  Bench  was,  whether  the  plaintiff, 
the  mortgagee  of  the  ship,  was  entitled  to  receite  the 
freight  earned  by  the  ship  after  the  date  of  the  mortgage, 
aod  before  the  plaintiff  had  taken  poasessioo''of  the  ship, 
aod  while  the  mortgagor  had  acted  as  owner  and  env 
pkyer  of  the  ship :  the  merchant  not  appearing  to  have 
any  counter-claim  or  demand  upon  the  mortgagor,  which 
would  have  furnished  a  defence  to  an  action  for  the 
freight  at  hm  suit.  And  the  Court  of  KingU  Bench 
decided  that  the  plaintiff  was  not  entitled  to  the  freight 
under  these  circumstances  :  they  considered  the  con- 
tract for  the  carriage  of  the  goods,  upon  which  the  de- 
mand arose,  to  hare  been  made  with  the  mortgagor  on 
his  own  account,  and  not  as  an  agent  for  the  mort^^agee ; 
and  liord  ManBfiM  said,  *MiU  the  mortgagee  takes 
'^possession,  the  mortgagor  is  owner  to  all  the  world, 
**  and  he  ia  to  reap  the  profits.'*  And  Mr.  hMiet 
BuUer  said,  <<  If  the  mortgagor  be  conaidered  as  sgent, 
'*  he  most  be  so  tbrooghont,  and  then  the  mortga- 
'*gee  would  be  answerable  for  every  loss,  dam-  [  19  ] 
^*  age,  he."  And  it  was  observed  that  the  pay<p 
menis,  which  the  plaintiff  had  made  to  the  maafer,  &c. 
were  voluntary  payments  to  get  possession  of  the  -ship 
free  from  any  lien. 

12.  It  seems,  that  the  learned  Judges,  by  whom  this 
case  was  decided,  were  of  opinion,  that  a  morlgagee^ 
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Vho<  iMid.  ooft  tekeit  poiieuira,  v^vU  not  hm  IMil»  liir 
tuch  reptir»  or  oUmt  espensw,  as  «re  aot  a  charge  upoa 
Iha  ship  Hidf  ui  apecie.  And  to  fbe  hw  was  after'* 
wards  held  to  he»  hi  the  ease  of  (m)  Jaekwn  againat 
Femofi^  by  Mr.  Juiiite  Hemik  and  Mr.  Ju$Hr^  WU$^$^ 
the  only  j  edges  present  if  the  Goort  of  Comnioo  Pleas, 
at  the  decision  of  that  case.  It  waa  an  action  for  the 
price  of  ropes,  eordagOi  and  other  stores  tenisbed  in 
this  conotry  to  a  ship,,  by  the  order  of  eoo  Palmer,  be- 
tween the  dale  of  a  mortgage  of  the  ship  executed  by 
him  to  the  defendant,  and  the  time  irheo  the  defendani 
took  possession  of  the  ship  in  porsoaoce  of  the  meet^ 

13.  In  the  determination  of  this  case  of  JoeJbsofi  ih 
gaiMi  ^emofi,  some  reliance  was  placed  on  a  case  (n)^ 

decided  in  the  .  Court  of  King's  Bench,  with  re- 
[90 \  spect  to  reel  property,  in  which  it  was  held  that 

a  person,  to  whom  a  term  for  years  had  been 
assigned  by  way  of  mortgage,  but  who  had  not  taken 
possession  of  the  premises,  was  not  liable  to  pay  the 
rent  reserved  upon  a  lease,  by  which  the  term  was  creat*' 
ed.  The  propriety  however  of  Ibis  decision,  with  re« 
spect  to  real  property,  has  been  smce  doubted ;  and  il 
seems  evident,  from  the  judgment  pronounced  by  Liord 
fimyoti,  the  late  very  learned  Chief  Justice  of  the  Ktog's 
Bench,  in  the  case  of  Wesi^rdeU  againat  DaU  (o),  that 
his   Lordship  considered   the  mortgagoe  of  a  terns  of 

• 

(m)  Jachfn  v.  Vertwn^  1  Hen.  that  he  could   not  subscribe  to 

BUc.  114.  the  doctrine  Uid  down  in  EaUn  v. 

(n)  £a#m  v,  Jaquew,  Don;.  454.  Joquf  /  it  was  prored,  hoWerer, 

In  a  case  of  StwM  v,  Eva  m,  tried  tliat  the  mortgagee  had  taken  actu- 

before  Lm'd  Xen^n^  C.  J.  at  the  al  poaaesaion.    The  difficulty  ia 

Westm.  Sit.  after  M.  T.  39  Geo.  3.  real  property  may  always  be  avoid* 

in  which  the  question  was,  wheth-  ed  by  taking  an  under-lease,  in- 

er  the  assignee  ofleaaeholdprem-  stead  of  an  assignment. 
ises  was  liable  for  the  ground  rent  f        (o)  T  Ter.  Rep.  in  K.  B.  306. 
hii  Lordihip  cspUeitly  declarsdf 


f€$a%  to  be  ibble  to  the  rent  reserved,  mud  the  'moitgt- 
fee  <if  a  ship  to  be  Keble  to  the  repairi ;  eithevgh  h» 
Ijordibip,  aod  the  other  Judges,  decliaed  to  gnre  o 
poMtm  opinion  on  these  points,  because  die  detenaimi- 
4ion  of  theiD  was  iiet  oecessar j  to  the  decision  of  that 
cause* 

14.  IJjpoB  a  subject^  on  which  |>er8Qn8  of  such  exalted 
rank  and  eminent  talents  have  differed  in  opinion,  it 
woaki  be  presoinptuoiis  in  tbe  author  of  this  treatise  to 
•oSsr  an  opinioo  of  4is  omi.  it  may  be  remarked,  how- 
ever,  Ibat  oeltlier  of  the  ^^ases  before-mentioned  seems 
to  oApd  aa  avttiori^  apon  the  ^general  and  abiftraet 
question  of  tbe  fight  or  obKgatfon  nt  the  mortgagee; 
for  in  the  first  ^le  mortgagor  himself  at  A$Uigma 
aeted  persoaaHj  in  '^he  management  of  the  ship  [SI  ] 
as  owner;  in  the  last,  the  mortgagor  himself  or- 
dered the  repairsi  and  therefore  the  credit  mi^t  not 
unreasonably  be  deemed  in  law  to  have  been  given,  as 
in  fact  is  certainlj  was,  to  htm,  and  not  to  tbe  mortga- 
gee* The  general  question  will  most  properlj  arise  in 
the  case  of  a  contract  made  by  the  master  in  that  char- 
acter. And  by  way  of  advice  and  caution,  I  may  with 
propriety  say,  that  every  person,  who  takes  a  mortgage 
of  a  ship,  most,  until  these  points  shall  have  received 
a  asore  solemn  delerminatioo,  consider  it  to  be  possible 
at  least  that  he  naay  expose  himself  to  a  loss  by  the 
Tory  act  from  which  he  expects  a  security  (!)• 

(1)  In  the  case  of  Uodgdon  y.  Butts,  3  Crauch,  Rep.  140. 
the  question  of  the  liability  of  a  mortgagee  was  a|;gued,  but  not 
decided  by  the  court.  In  that  case,  A.  and  B.  bargained  and 
•old  to  the  plaintiff  by  deed,  the  Schooner  Mississippi,  then  ly- 
ing in  Alexandria,  and  the  cargo  of  the  ship  Hannah,  then  at 
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15.  In  th»  chapter  it  is  proper  alio  to  mentioo  anoth- 
er point,  opoD  which  diflerent  jodgments  have  been  pro* 
Doonced,  oamelji  who^  in  the  case  of  a  ship  charlered 
to  one  person,  ia  to  be  considered  as  owner  with  respect 
to  another  person,  whose  goods  have  been  shipped  wi- 
der the  authority  of  the  charterer* 

sea,  to  indemnify  the  plaintiff  for  indorsement  of  notes  to  the 
amount  of  j(iO,000,  and  if  A.  and  B.  shoold  indemnify  the 
plaintiff  in  a  certain  time  after  the  arrival  of  the  schooner  or 
ship  from  the  voyage,  which  ever  shoold  first  occur,  then  the 
deed  should  he  void ;  and  on  failure  to  indemnify  as  aforesaid, 
the  plaintiff  was  to  be  at  liberty  to  sell  the  cargo  of  the  ship 
and  the  schooiier  and  cargo.  In  the  same  deed  the  said  A.  and 
B.  bonnd  themselves  executors  and  administrators,  and  also  the 
freight  fmd  inward  cargo  of  the  schooner,  and  the  cargo  of  said 
ship  to  exonerate  the  plaintiflEs ;  a  memorandum  of  the  mortgage 
(fis  of  the  schooner)  was  indorsed  on  the  schooner's  register,  and 
delivered  to  the  defendant,  who  was  the  master  of  the  schooner, 
and  who  sailed  fromAlexandria  to  New  0rlean8,and  from  thence 
to  Jamaica,  and  from  thence  returned  to  Alexandria.  On  the 
return  of  the  schooner,  and  not  before,  she  was  put  into  the  ac- 
tual possession  of  the  plaintiff  under  a  new  and  absolute  bill  of 
sale  executed  at  that  time  by  A.  and  B.  The  defendant  re- 
ceived the  freight  from  New  OrleanQ  to  Jamaica.  It  appeared 
in  evidence  that  the  instructions  for  the  voyage  were  given  by 
A.  and  B.,  and  the  whole  was  conducted  under  their  manage 
ment  At  the  commencement  of  it  the  said  A.  and  B.  were 
indebted  in  a  considerable  sum  to  the  defendant  for  wages  and 
disbursements  in  a  prior  voyage,  which,  and  another  sum  the 
defendant  was  directed  to  dlschaiye  out  of  the  accruing  freight 
by  one  of  the  partners.  After  the  voyage  was  ended,  and  be- 
fore possession  was  delivered  to  the  plaintiff,  the  defendant  set- 
tled with  A.  and  B.  and  deducted  the  sums  aforesaid  in  his  ac- 
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16.  Id  th«  case  of  Parish  against  Croivford  (p),  an 
action  was  brooght  agaiosi  the  defendant  as  owner  of  a 
ship,   npon   a  promise  alleged  to  have  been  made  by 
him  to  the  plaintiff  to  convey  in  bis  ship  a  quantity  of 
moidores  from    London  to  BarbadoeSt  which  had  not 
been  delivered   there.      The  facts  of  the  case 
[  B2  ]  were,  that  the  defendant,  the  owner,  had  chart- 
ered the  ship  to  one  Fl^chsr  for  the  voyage  in 
question  for  a  certain  sum,  and   Fletcher  was  to  have 
the  freight  of  goods,  bat  the  freight  of  passengers  was 
reserved  to  the  defenclant ;  and  the  defendant  appointed 
the  master,  and  covenanted  with  Fletcher  for  the  coo-  _ 
dition  of  the  ship  and  behaviour  of  the  master.    Fletch^ 
«r  took  on  board  the  moidores  and  other  goods  of  the 

(p)  Shortly  reported  in  2  Stra.    giren  it  taken  from  a  manuscript 
1351.  The  acGoont  of  the  case  here    note  much  fuller  than  the  report. 

coont.  ^  After  the  piaintiffhad  received  possession  of  the  schoon- 
er, he  paid  the  expenses  and  disbursements  of  the  voyage  by 
the  orders  of  the  defendant ;  but  never  gave  any  notice  to  the 
defendant  that  he  should  look  to  him  for  the  freight  until  afler^ 
wards.  The  action  was  brought  to  recover  the  freight,  or  the 
disbursements  paid.  On  these  facts  the  Circuit  Court  of  Co- 
lumbia were  of  opinion  that  the  plaintiff  was  not  entitled  to  re- 
cover. And  on  error  to  the  Supreme  Court,  the  cause  went  off 
upon  another  ground.  But  the  court  said,  ^^that  it  did  not  ap- 
^  pear  that  the  plaintiff  bad  paid  the  disbursements  in  the 
^  confidence  of  receiving  the  freight,  or  that  he  was  not  com* 
^peUMe  to  pay  them  a$  omner  of  the  ve$$eL  The  freight  had 
^  previously  been  applied  by  the  defendant  under  the  author 
*^  ity  of  A.  and  B.  to  the  payment  of  a  debt  due  to  himself.  He 
'^  had  a  right,  as  a  general  creditor,  to  retain  that  freight  as 
<^  against  the  original  owners  or  their  assignee." 

8 
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plaiotiff  ^nd  qlher  penoat,  and  received  the  freigbl  for 
tbeoi*  For  the  defendant  it  wai  objected,  tbat  aitbough 
tbe  abip  waa  hia  property,  yet  be  waa  not  owner  in  aocb 
a  manner  aa  to  be  liable  to  tbia  action,  but  tbat  Flicker 
waa  for  thia  purpoae  tbe  owner.  Chief  Jusiiee  Lee, 
however,  before  wbom  tbe  cauae  waa  tried,  waa  of  opin* 
ion  tbat  tbe  action  migbt  be  maintained ;  and  the  plain- 
tiff recovered  damagea  to  tbe  value  of  the  abip  and 
freight  (f ).  Tbe  aentimenti  delivered  on  tbia  occaaioo 
b/  tbe  Chief  Juatice  were  aa  followa :  ^<  The  true  con- 
**  aideration  ia,  whether  by  any  thing  done  by  Cranfford^ 
<<  who  ia  confeasedly  the  owner  of  tbe  veaael,  in  chart* 
*<  ering  it  to  Fletcher ,  he  baa  diacharged  himaelf  aa  own- 
<<  er  ?  Crawford  conaidera  himaelf  aa  tbe  governor  of 
*<  the  abip,  and  ao  covenanta  for  the  government  of  it, 
*<  during  the  voyage,  and  the  abip  waa  navigated  by  his 
^  maater.  Upon  what  foundation  then  ia  an  owner 
*<  chargeable,  but  upon  these  two  conaiderationa  ?  Firai^ 
<<  Tbe    benefit   arising   from  the    ship,  which  ia  ^ 

**  the  equitable  motive.  Secondly^  The  hav-  [  23  } 
'^ing  the  direction  of  the  peraona  who  navi- 
<<gate  it.  And  it  is  upon  these  two  things  taken  to- 
^^gether,  tbat  the  implied  contract  arises*  Though 
^  Crawford  has  not  that  freight,  which  the  merchanta 
**  pay  for  their  goods,  yet  as  he  has  the  benefit  of  the 
'*  freight  in  general,  he  baa  that  equitable  motive  which 
^'ipakes  him  liable.  With  regard  to  Fletcher^  what 
<*  Crawford  has  done  is  only  giving  him  a  power  to  pot 
*^  goods  on  ooard.  And  it  seems  to  me,  the  makera  of 
'*the  act  of  parliament  could  not  have  any  notion  of 
^^auch  an  owner  of  the  abip,  for  it  speaks  generally  of 

(q)  13  Geo,  %  c,  15.    A  sUtute    the  owners.    8ee  Ptft  the  Third, 
which  limits  tbe  respontibilitj  of  Chap.  5. 
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«<owiien  of  riiipfl;  but  this  Fleieker  k  aot  to  be  CMtid- 
«er«d  as  owner  of  the  ship  in  aoj  light,  bat  00I7  aa 
<<  haviag  a  power  to  make  use  of  it  ia  thia  way*  If  tkia 
^  was  to  be  coiiBiclered  in  the  nature  of  a  mortgage,  it 
**  would  be  delivering  op  the  ship  for  such  time  aa  the 
**  mortgage  sheuld  be  in  force.  Therefore  I  tfaiok  tbei^ 
*is  notbiDg  appearing  upon  this  evidence,  that  die* 
<*  cbargeft  Crawford  as  tbe  owner  of  the  thip." 

17.  But  the  force  of  tbe  decision  in  this  case  otPmr* 
i$k  againsi  Crawford^  appears  te  be  weakened  by  a 
more  recent  determination.     In  the  case  of  Jatnew  m» 
gainst  Jones  S  oihsrs  (r),  aa  action  was  brooght 
[  94  }.  against  the  defendants    as   owners  of  the  ship 
Sea'Flowsr  for  the  loss  of  a  quantity  of  raisins 
on  a  voyage  from  Faro  to  London.      One  Tkoma^,  tbe 
master  of  the  ship,  bad,  in  his  own  name  as  master,  and 
ID  the  absence  of  the  owners,  chartered  the  ship  to  Reed 
and  Parfcmsofi  on  a  voyage  from  FalmotUh  to  Faro  and 
back  to  London ;  and  Reed  and  Parkinson  engaged  by 
the  charter-party  to  provide  a  full  lading  from  Faro, 
and   to  pay  a  stipulated  price  per  ton.      The  goods  in 
qoestioo  were  shipped  at  Faro^  by  the  consent  of  the 
^ent  of  jReed  and  Parkinson  at  that  place,  and  Thomas^ 
the  master,  signed  a  bill  of  lading,  engaging  to  deliver 
them  to  the  plaintiff,  ^  be  paying  freight  per  charter- 
**  party."    These  facts  appearing  at  the  trial  of   the 
cause  before  Lord  Kenyon^  his  Lordship  was  of  opinion, 
that  Heed  and  Parkinson  were,  with  respect  to  the  plain- 
tiff, the  owners  of  the  ship  pro  hdc  vice ;  that  the  de- 
feodants,  Jones  A  others^  were  not  responsible  to  him, 
and  consequently  that  the  plaintiff  could  not  maintain 


(rMiime§v.  Jimfi  and  •ihef$t    ease  in  £»^lnaMe't  Nisi  Prios  cases* 
GaildhaU  Sit.  after  Trin.  Term3    Vol.  iii.  p.  27. 
Get.3.  There  is  a  ihort  note  of  this 
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hii  action*  Under  this  opinion  the  pUintiff  end  bi^ 
conntel  acqaiesced,  and  did  not  apply  to  the  Court  for 
a  farther  consideration  of  the  subject*  But  the  before* 
mentioned  case  of  Parish  against  Crawford^  does  not 
ae^  to  have  been  adverted  to  on  tbia  occasion.  The 
qiiestion,  however,  in  each  case,  appears  rather  to  have 
been  a  matter  of  form  than  of  substance ;  for  it  seems 
clear,  that  the  owners  were  in  each  case  liable  to  an  ac- 
tion at  the  suit  of  tbe  person,  to  whom  the  ship 
was  chartered,  and  who  might  have  sued  and  [  26  ] 
recovered  damages  for  the  benefit  of  the  mer- 
chant, whose  goods  were  lost.* 

The  opinion  of  the  Chief  Justice,  in  the  case  of  James 
against  Jones,  is  conformable  to  the  principle  of  a  judg- 
ment pronounced  by  the  Court  of  King's  Bench  in  a 
former  case  (s)  on  a  question  of  Insurance,  wherein  it 
was  decided,  that  a  deviation  committed  by  tbe  master 
with  the  k;nowledge  of  the  absolute  owner,  and  which 
therefore  conld  not,  according  to  the  law  of  England, 
be  an  act  of  Barratry  with  respect  to  Aim,  was  an  act  of 
Barratry  with  respect  to  a  third  person,  who  had  hired 
the  ship  by  a  charter-party,  and  who  was  considered  as 
owner  for  the  particular  voyage,  with  relation  to  the 
subject  of  that  cause  (1). 

(t)  VaUef^  V.  Whnler,  Ck>wp.  143. 


(1)  The  question  as  to  ownership  on  charter-parties,  has  been 
also  litigated  in  our  courts.  In  a  case  where  by  a  charter-party 
A.  let  to  B.  for  a  certain  voyage  the  whole  tonnage  of  his  brig 
and  covenanted  to  deliver  the  cargo  at  the  port  of  destination, 
dangers  of  the  seas  excepted,  and  also  that  the  brig  should  be 
tight  and  strong,  and  properly  manned  for  the  voyage,  and  the 
•  See  Post  116^  Sect,  5. 


CHAPTER  THE  SECOND. 

OF  ^ROPERTT  IJV  BRITISH  SBIPS. 

1.  ^liti  commercial  nations  have^  for  the  advance- 
meot  of  their  individual  prosperitj,  conferred  various 
privileges  of  trade  upon  the  ships  belonging  to  their 
own  countrymen;  and  the  Legislature  of  this  natioo 
has  for  the  same  purpose,  at  different  periods,  enacted 
lairs  auifabfe  to  the  circumstances  of  the  times,  reqoir- 
log  for  the  exercise  of  some  particular  branches  of  cbm- 


retum  cargo  should  be  delivered  to  B.  at  the  home  port ;  and 
afterwards,  by  provisional  articles  between  the  parties,  it  was 
agreed  that  the  captain  should  be  instructed  by  the  owner  to 
touch  at  Falmouth,  and  ^^  there  to  lay  off  and  on  24  hours  or 
«( JoD^r  if  desired,  in  day  light,  during  which  time  there 
^^  will  come  off  orders  from  $[r.  C,  Mr.  D.  or  Mess.  £.  &  Co.  ;^' 
and  the  captain  was  to  proceed  to  such  port  (of  five  specified 
ports)  as  their  orders  should  state ;  and  if  '^  the  vessel  was  de- 
^^  tained  over  24  hours  at  Falmouth,  demurrage  should  be  paid 
^  for  the  time  at  th^  rate  stipulated  in  the  charter-party.^-^The 
vessel  proceeded  to  Falmouth,and  there,  no  orders  being  ready, 
the  brig  by  the  advice  and  orders  of  Mr.  C.  came  into  the  port 
instead  of  laying  off  and  on,  and  was  there  seized  and  detained 
80  days,  on  an  action  of  covenant  for  demurrage,  alleging  a 
breach  that  by  the  orders  of  C.  the  brig  was  conveyed  into  the 
port  of  Falmouth,  and  by  means  thereof  was  detained  80  days; 
it  was  held  by  the  Supreme  Court  of  the  U.  S.  that  A.  still  con- 
tinued  owner  for  the  voyage  ;  that  the  covenant  to  touch  at  Fal- 
jnouth  and  lay  off  and  on,  &c.  was  his  covenant  as  owner ;  that 
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» 

merce,  shipi  not  00I7  of  the  property  of  its  own  subjects, 
but  also  of  the  built  of  its  own  domioions ;  allowiog 
other  branches  to  ships  the  property  only  of  its  own  sob* 
jects,  without  regard  to  the  built ;  and,  in  others,  in 
which  foreign  ships  were  soflTered  to  participate,  favour- 
ing those  of  its  own  subjects  by  a  difference  in  the  rate 
of  duties.  It  has,  however,  at  all  times,  been  the  policy 
of  the  Legislature,  to  confine  the  privileges  of  our  trade, 
as  br  as  was  consistent  with  the  extent  of  it,  to  ships  built 

if  the  going  into  Falmouth  was  a  breach  of  the  articles,  no  ac- 
tion would  lie  for  A.,  but  if  any  lay,  it  would  be  for  B. ;  but 
as  the  master  in  this  action  acted  by  the  orders  of  the  agent  of 
B.,  B.  was  not  entitled  to  maintain  any.  That  of  course  no  de- 
murrage was  due  in  this  case,  as  the  detentioi  was  occasioned, 
either  by  the  misconduct  of  the  master  for  which  A.  was  an- 
swerable, or  was  for  the  purpose  of  avoiding  danger,  and  was 
not  occasioned  by  laying  off  and  on  the  port  of  Falmouth,  or 
by  any  misconduct  of  B.,  which  were  the  only  cases  in  which 
B.  would  be  liable  on  the  true  construction  of  the  charter-par- 
ty.    Hool,  kc.  V.  Groverman,  1  Crunch.  Rep.  215. 

In  an  action  on  a  policy  on  a  vessel  called  the  Marcus,  the 
plaintiff  declared  for  loss  by  barratry  of  the  master  under  the 
following  circumstances.  The  plaintiff  was  owner  of  the  Mar- 
cus, and  by  charter-party  dated  13  June,  1801,  chartered  the 
same  to  Aken  and  Brice,  and  in  the  charter-party,  excepted  one 
half  of  the  cabin,  the  privilege  for  20  barrels  for  the  master  and 
mate,  and  so  much  of  the  hold  and  forecastle  as  was  necessary 
for  the  accommodation  of  the  master  and  crew,  provisions,  &c. ; 
and  covenanted  to  have  the  vessel  ready  and  to  receive  along 
Me  such  cargo,  contraband  goods  excepted,  as  Aken  and  Brice 
should  tender  and  the  vessel  could  conveniently  carry,  and  to 
proceed  on  the  voyage  described,  and  that  master  and  crew 
should  assist  in  landing  the  cargo ;  and  the  plaintiff  was  also  to 
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irithin  the  King's  dominioBB ;  bat  it  wai  reserved  for 
the  present  reign  to  behold  the  ship-building  of  (he 
conntry  advanced  to  such  a  state  as  to  warrant  the  con- 
fioement  of  these  privileges  exclusiveij  to  ships  of  that 
description,  or  taken  as  prize  in  war.  And,  ac- 
cordinglj  this  measure  was  carried  into  execution  [  27  ] 
bj  a  statute  (a),  made  in  the  26th  year  of  his  pres- 
ent Majesty's  reign  ;  reserving,  however,  to  such  foreign 

(a)26  0et.3r.  60. 


hire  the  master  and  crew  and  pay  all  their  wages  and  expenses 
for  the  voyage.  The  charter-party  contained  the  usual  coyeof- 
ant9  on  the  part  of  Aken  and  Brice,  as  to  providing  the  cargo 
snd  demurrage,  and  the  whole  of  the  freight  waste  be  paid  at 
New  York  on  the  delivery  of  the  return  cargo. — ^Brice  went  the 
voyage  in  the  vessel  and  acted  as  supercargo,  and  the  master, 
at  the  request  of  Brice,  deviated  from  his  voyage  and  went  to 
another  port  The  question  was  whether  the  plaintiff  was  the 
owner  of  the  vessel  for  the  voyage,  or  Aken  and  Brice.  The 
court  were  of  opinion  that  the  plaintiff  continued  the  owner  of 
the  vessel  for  the  voyage,  and  that  the  deviation  amounted  to  an 
act  of  barratry  in  the  master  for  which  the  assurers  were  liable. 
And  the  court  thought  the  distinction  to  be,  ^  that  where  by  the 
^  terms  of  the  charter  the  ship-owner  appoints  the  master  and 
tt  mariners  and  retains  the  management  and  control  oftfae  ves- 
^  sel,  the  charter  is  rather  to  be  considered  as  a  covenant  to 
^ carry  goods;  but  where  the  whole  mani^ement  is  given  to 
^  the  freighter,  it  is  more  properly  a  hiring  of  the  vessel  for 
*^  the  voyage,  and  in  such  case  the  hirer  would  be  deemed 
^  owner.^'    liTIntire  v.  Brown.  1  John.  New  York  Rep.  229. 

And  where  one  part-owner  hired'of  the  other  his  moiety,  a 
ship  for  1 8  months  for  a  monthly  hire,  and  in  the  charter-party 
it  was  agreed  between  them  that  in  case  of  the  loss  of  the 
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built  ibips,  as  were  then  tbe  properfj  of  bis  subjectf , 
the  priTilegei  to  which  thej  were  then  entitled  by  tbe 
e.\i8ting  la#8.  For  the  more  eflectual  execution  of  this 
important  measure  of  public  policy,  various  new  regu* 
lations  were  at  the  same  time  introduced,  to  ascertain 
the  built  and  property  of  ships,  which  bare  been  since 
improved  by  subsequent   statutes  (6),  as  experience 

{b)',aGeo.  3.«.  19.  34  Gm.3.  c.  43^^68.  35  Gm.  3.  e.  58.  3r 
Gm.  3.  c.  63. 


achooner  during  tbe  term  that  tbe  hirer  should  pay  the  other 
party  jjlSOO,  besides  arrears  of  hire,  and  for  better  security 
should  cause  an  insurance  to  be  made  on  the  ship  for  ||3000-— 
a  policy  was  underwritten  and  an  action  brought  for  a  loss ;  the 
Supreme  Court  of  Massachusetts  held  that  by  the  contract  the 
hirer  had  a  special  property  in  the  other  moiety  which  was  at 
his  risk  during  the  term,  and  that  when  the  ship  was  lost,  he 
lost  the  whole  of  her.    Oliver  v.  Green.  3  Mass.  Rep.  133. 

In  Mason,  kc,  v.  Ship  Blaireau*  2  Cranch's  Rep.  240.  the 
Supreme  Court  of  the  U.  S.  held  that  the  owners  of  a  ship  char- 
tered for  a  voyage,  still  continue  owners  for  the  purpose  of  re- 
ceiving salvage  in  case  of  property  saved  by  her  crew ;  and 
that  though  one  of  the  charterers  be  on  board,  and  consent  that 
a  part  of  the  crew  should  navigate  the  saved  vessel,  this  is 
not  such  an  act  as  puts  the  ship  at  the  risk  of  the  charterers. 

An  action  was  brought  against  certain  persons  as  owners  of 
a  ship  fos  running  down  tbe  ship  of  the  plaintiff.  At  the  trial 
it  appeared  that  the  ship  of  the  defendants  was  at  the  time  un« 
der  charter  to  the  Commissioners  of  the  navy,  who  had  put  on 
board  a  commander  in  the  navy,  who  had  then  the  command 
of  the  ship.  The  charter-party  contained  covenants  on  the  part 
of  the  defendants,  that  they  would  provide  a  crew  for  the  shipi 
and  pay  and  victual  them :  that  they  would  repair  the  ship  and 
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shewed  that  some  particulars,  DOfwithstanding  the  great 
atteotion  paid  to  the  origioal  statute,  and  the  great  tal- 
eots  empiojed  in  framiog  it,  had  not  been  sufficientljr 
provided  for  bj  it.  An  enumeration  of  the  commercial 
privileges  of  British  ships  would  be  wholly  foreign  to 
the  lobject  of  this  book.  The  provisions  introduced  bj 
the  Legislature  to  ascertain  the  property,  and  regulate 
the  miNle  of  transferring  it  from  one  person  to  another, 
are  peculiarif  within  its  province ;  and  I  shall  therefore 


gopplj  her  with  stores ;  but  the  guns  and  ammunition  were  to  be 
found  by  government ;  that  the  master  should  obey  the  orders 
and  InstructioQS  of  the  naval  officer;  on  the  part  of  the  com- 
missioners, that  they  would  pay  lbs.  5d.  per  ton  per  month, 
and5i.  lOf.  per  month  for  each  man  of  the  ship's  complement; 
that  if  the  ship  should  be  sunk,  taken  or  burnt  by  the  enemy 
without  de&ult,  government  should  pay  for  her,  and  should  al- 
so pay  the  freight  then  due  to  her ;  that  government  should 
also  pay  for  all  dami^es  that  should  be  sustained  in  any  action 
with  the  enemy.  On  this  case  the  Court  of  Common  Pleas  gave 
jodgment  for  the  plaintiflEs  and  said,  notwithstanding  the  char* 
ter-party  the  ship  belonged  to  the  defendants.  It  was  navigated 
by  a  master  and  sailors  provided  and  paid  by  them,  and  it  is 
^fficult  to  say  that  it  is  not  to  be  considered  as  their  ship  with 
regard  to  all  the  world,  except  the  commissioners  of  the  navy. 
The' taking  an  officer  on  board  belonging  to  those  to  whom  they 
have  let  the  ship,  cannot  exonerate  them  from  their  responsi^ 
HHty.    Fletcher,  kc.  v.  Braddick,  &c.  2  New.  Rep.  182. 

So  where  a  ship  was  chartered  from  New  York  to  Jeremie 
and  back  to  N(ew  York  at  a  freight  of  jj2,400  for  the  voyage, 
the  court  held  that  the  charterer  was  not  owner  of  the  ship  for 
the  voyage,  and  could  not  issue  the  sum  agreed  to  be  paid  by 
the  name  of  ^^ freight ;''  and  that  the  charter-party  was  a  mere 
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eddeavour  to  arrange  9^d  conaculMlate  tbem  ;  ireating  Um 
af  yeral  staliites^  io  which  they  are  found,  aa  being  aub- 
aUntiallj  one,  except  vhere  particular  circumalancea 
require  another  courae«  |t  should  be  observed,  bow- 
eveif  of  these  provisions,  that  they  are  not  less  happilj 
calculated  to  prevent  the  comotiission  of  private  fraud 
i^n  individuala,  than  to  advance  the  public  policy  of 
the.  8ta^e,  by  the  notoriety  of  property  obtained 
f  28  ]  through  the  mediuraof  of  a  public  Registcr,a  meas- 


covenant  to  cany  the  goods.    Cheriot  v.  Barker.  2  John. 
Rep.  346. 

When  an  abandomnent  is  made  to  insurers  upon  a  ship,  and 
is  accepted  by  them,they  become  owneiss,  and  this  ownership  ia 
to  be  computed  from  the  time  of  the  loss,  oil  account  of  whioh 
the  abandonment  is.  ma4e.  Abaadonmeoit  has  this  retrospec- 
tive effect,  and  it  amounts  to  a  comyplete  transfer  of  the  proper- 
ty. ■  Uniited  Insurance  Company  v.  Robinson.  2  Cain.  Rep.  280. 
SEmergion  194,  6. — Pothier  Contrat  d^  Assurance,  n.  158. — 
United  Insurance  Company  v.  Scott,  he,  1  John.  Rep.  106. 
The  insurers  are  consequently  liable  to  pay  for  all  repairs  and 
necessary  expenses  incurred  after  tbe  loss.  ibid,  and  Reade*  kfi* 
y.  Commercial  Insurance  Company.    3  John.  Rep.  362. 

The  same  is  the  effect  on  abandonment  of  a  cargo.  The  in- 
surers become  immediately  the  owners^  and  are  entitled  to  the 
property  or  the  proceeds  of  it  agau^t  all  persons  in  possession 
of  it  Schmidt  v.  United  Insuraope  Company.  1  John.  Rep* 
249.  Robinson,  kc.  v.  The  United  Insurance  Compaoy^  1 
John.  Rep.  592. 

And  where  the  policy  is,underwr^ten  by  several  persona,  af- 
ter abandonment  made  to  them^  th^  aire  not  to  be  considered^ 
as  joint  partners,  but  are  severally  liable  for  their  proportion, 
of  repairs.  United  Insurance  Company  v.  Scott  1  John. 
Rep.  106. 
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are  adopted  with  numeroui  improvemenfft  from  the  wis- 
dom of  foroier  time8(c).  (1) 

(c)  The  registering  of  ihipt  ap-  coitntrtee,  and  of  the  names  of  tlie 
pears  to  hare  neen  first  introduced  several  part<owners,  who  were  to 
uto  practice  in  this  country  by  the  be  Frerukmen  OBly«  and  resident  in 
Davigation  act,  12  Car.  3  c.  18.  «.10.  France,  in  order  to  preserve  the 
A.  D.  1660.  For  it  ia  not  mention-  pririleges  of  the  national  flag  to 
cd  IB  the  navigatipn  Ordinance  in  his  own  subjeets.  S^  Fahu  on  . 
the  time  of  the  usurpation  ;  but  the  French  Ordinance*  torn.  1.  564. 
th^  S$mtmte  •/  Ohmrlee  the  Seeend  be.  The  first  OTtiele  «^  the  Am- 
onfy  requires  foreign  ships  Britieh  eeaiic  Ordfaance  of  1 614,  prohibits 
ewiiecf  to  be  registered..  The  Stat-  the  building  of  shlpn  in  the  ifanet 
ute7  UBW.  3.C.  22. «.  17.  requires  Tenmu  to  all,  except  Citizens  and 
BriUeh  or  Plantation  built  ships  persons  baring  the  particular  per- 
MriHeh  nened,  if  intended  t6  be  mission  of  the  Magistrates  of  the 
employed  in  the  Plantation  trade,  place.  An  Act  of  Cengreee  of  the 
and  also  prixe  ships,  to  be  regis-  31st  of  December  1792,  ch.  1.  cen- 
tered. And  ships,lor  which  Med-  tains  regutations  for  registerfng 
iterranean  passes  were  wanted,  shipsin  the  United  States  of  .imsr- 
were  also  registered  in  conse-  i«o,  the  gr^atef  part  of  which  cor- 
quenee  of  a  r^^ulatioa  at  the  Ad-  respond  aJuost  ezsetly  with  those 
miralty,  although  a  register  was  of  our  Statuieef  26  Ges.  3*  c.  60. 
not  required  bv  Statute  lor  ITrJh'M  The  national  privileges  of  trade 
ehife  employed  inhhe  Medtterrane'  are  confined  to  ships  belonging  to, 
on  trade ;  as  we  learn  from  Rtevee*  and  comnunded  by  Citizens  of  .i- 
History  of  the  Law  of  shipping  itoertco,  and  either  built  within  the 
and  NangmtioB,  p.  423.  Lewie  the  United  Staiee^  or  belonging  to  wf- 
Fomteenih,  by  an  Ordinance  dated  merican  Citizens  on  the  16th  of 
the  24th  Or/sier  1681,  required  all  May  1789,  and  continual fy  there« 
his  subjects  to  make  a  declaration  after ;  or  taken  and  condemned  as 
in  the  Admiralty  of  their  residence  prize  in  war;  or  forfeited  for  a 
of  all  ships  belonging  to  them,  breach  of  the  laws  of  the  United 
whether  built  in  France  or  foreign  Statee. 


(1)  In  this  chapter  the  same  order  will  he  pursued  in  exam- 
imng  the  corresponding  sections  of  the  registry  acts  of  the  U- 
sited  States  in  the  notes.  The  United  States  were  early  im- 
pressed with  the  propriety  of  establishing  commercial  regula- 
tions for  the  encouragement  of  their  own  trade,  and  of  confer- 
ring privileges  upon  ships  built  within  the  country.  An 
act  was  passed  the  first  of  September,  1789,  by  Congress  for 
tliis  purpose,  hut  being  found  inadequate  it  was  repealed,  and 
the  act  of  31  December,  1792.  (2  U.  S.  L.  131)  substituted  in 
its  stead.  This  act  and  the  act  of  18  February,  1793.  (2  U.  S 
'  L.  168)  constitute  the  basis  of  the  regulations  for  the  foreign 
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2.  The  mbjeet  of  theie  provitiooi  are  all  merchant 
shipa  employed  upon  the  aea,  whether  in  the  coasting  trade 
or  distant  vojages  (d),  having  a  deck,  or  being  of  the 
burthen  of  ji/tem  tons  and  upwards ;  and  either 
built  in  Grtai  Briiain,  or  Irtland^  Jersey,  [29] 
Quemsejfj  and  the  hU  of  Man,  or  the  Colonies, 

id)  96  €40. 3.  «.  60.  $.  h&3.  # 

trade,  and  the  coasting  trade,  and  fisheries  of  the  United 
States. 

The  acts  of  the  United  States  relate  to  aU  Ships  employed  at 
sea,  wUch  may  be  divided  into  five  classes :  1.  Ships  of  the 
United  States  employed  in  foreign  trade,  which  are  entitled  to 
be  regUtered.  2.  Ships  built  in  the  United  States,  but  owned 
whol^  or  partly  by  foreigners,  which  are  entitled  to  be  record' 
ed.  3.  Ships  built  out  of  the  United  States,  but  owned  by  cit- 
izens which  are  entitled  to  a  certificate  of  ownership,  4.  Ships 
of  the  United  States  employed  in  the  coasting  trade  or  fisheries, 
which  are  entitled  to  be  enrolled  and  licenced,  5.  Ships  built 
out  of  the  United  States  and  owned  by  foreigners,  which  are 
considered  alien  vessels  to  all  intents  and  purposes.  See 
Slight  V.  Hartshome*  &c.  2  John.  Rep.  531. 

Ships  actually  registered  and  ships  daly  qualified  for  cany- 
log  on  the  coasting  trade  and  fisheries,  or  one  of  them,  are 
alone  denominated  ^nd  deemed  Ships  or  Vessels  of  the  United 
States^  entitled  to  the  benefits  and  privileges  appertaining  to 
such  ships  or  vessels — and  they  continue  to  enjoy  the  same  no 
longer  than  they  continue  to  be  wholly  owned  and  command- 
ed by  a  citizen  or  citizens  of  the  United  States.  Act,  31  De- 
cember, 1792.  ch.  1.  2U.S.Ln131.  Act,  18  February,  1793. 
oh.  8.-2  U.  S.  L.  168. 

Ships  or  vessels  built  within  the  United  States  before  or  after 
the  4th  of  July,  1776,  and  belonging  wholly  to  citizens  of  the 
U.  S.,or  not  built  within  the  United  States,  but  on  the  16th  of 
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■ 

PkmtationBf  hkmds^  and  Territbrie^^  onder  the  domio- 
ioD  of  hifl  Majesty,  in  Asia^  Africa^  or  America  ;  or 
taken,  io  lawful  war,  aod  condemDed  as  prise ;  wilb  the 
exceptioo  of  "  yessels  not  exceeding  thirty  tons,  aod 
*'not  having  a  whole  or  fixed  deck,  and  being  emplojed 
^  solely  in  the  fishery  on  the  banks  or  shores  of  New- 
^ifoundland^  aod  of  the  parti  adjacent,  or  on  the  banks 
<*or  shores  of  the  provinces  of  Qti€6ec9  Nova'ScotiOy  or 
**  Ntm^Brun8fvick,  adjacent  to  the  OMpk  of  St.LawrtncBy 


May,  1789,  and  continiially  thereafter  belongu^  to  citizeos; 
and  ships  or  vessels  captured  by  citizens  in  war  and  condemned 
as  prize,  or  seized  and  condemned  for.  a  t>reacfa  of  revenue  laMrs 
and  whoUy  belonging  to  citizens,  may  be  registered ;  but  are 
not  required  to  be  under  any  other  penalty  than  not  being  ships 
of  the  United  States.  Act,  31  December,  1792.  ch.  1.  sect.  2. 
2  U.  S.  Laws.  132.  No  citizen  who  usually  resides  in  a  foreign 
countrj^can  during  such  residence,  entitle  himself  to  have  re* 
gisterJra  ship  owned  in  whole  or  part  by  him,  unless  he  be  a 
consul  or  an  agent  or  partner  in  some  house  of  trade  or  part- 
nership consisting  of  citizens  actually  carrying  on  trade  within 
the  United  States.  Act  of  31  December,  1792.8ect.  2.  No  ships 
can  be  registered,or  if  registered,  can  be  entitled  to  the  benefit 
thereof,  if  owncf^  in  whole  or  in  part  by  any  naturalized  citizen 
residing  for  more  than  one  year  in  the  country  from  which  he 
originated,  or  for  more  than  two  years  in  any  foreign  country, 
unless  he  be  a  consul  or  public  i^ent.  But  such  ships  may  be 
roistered  anew  on  a  bona  fide  sale  to  any  citizen  resident  within 
the  U.§.  Act,  27  March,  1804.ch.  52.  sect.  1.7  U.  S.  L.  146. 
No  ship  built  within  the  United  States  before  the  16th  of 
Hay  1789,  and  not  theu  owned  wholly  or  partly  by  a  citizen, 
can  be  registered,  even  on  a  transfer  to  a  citizen,  unless  by  way 
of  prize  or  forfeiture.  Act,  31  December,  1 792,  sect.  2.  And  no 
registered  ships,  which  shall  be  seized  or  captured,  and  con- 
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«  aod  to  the  north  of  Cspe  CamOf  or  of  the  Islands 
^  withm  the  same,  or  in  trading  coastwise  within  the 
^  said  Hmits ;  which  latter .  vessels  are  not  liable  to  be 
<*  registered,  nor  to  anj  hindrance  or  molestation  for 
<*  not  being  registered  (€)•" 

Such  ships  however,  must  belong  (/)  to  some  of  bis  Ma- 
jesty's subjects  in  Gfreal  Briiaint  Ireland^  Jersetfj  Ouem- 


(c)  3T  €h:  3.  e.  19.  ••  8. 
(Jf)  36  Gm.  3.  c.  60. 9.  1.  ^  3. 


demnedbj  a  foreign  power,  can.be  registered  anew,  except  re- 
gained by  purchase  or  otherwise  by  the  original  owner,  at  the 
time  of  capture  or  9eizare,"or  by  his  executors  or  administra- 
tors, but  such  ship  shall  be  deemed  sl  foreign  vessel  though  pur- 
chased or  owned  by  any  other  citizen.  Act,  27  June,  1 797 ,ch.  5. 
sect.  (4  U.  S.  L.  U.)  Act,  27  March,  1804,  ch.  52.  sect.  2. 
7  U.  S.  L.  147. 

Ships  entitled  to  be  recorded^  and  entitled  to  the  jteefits  of 
recorded  ships  in  the  United  States,  are  ships  or  vessels  built  in 
the' United  States  after  the  15th  of  August,  1789,  and  belong- 
ing wholly  or  in  part  to  foreigners.     Act,  31  December,  1792. 
ch.  1.  sect  20.  2  U.  S.  L.  150. 

Ships  entitled  to  be  enroUed  are  ships  of  20  tons  or  up- 
wards, possessing  the  same  qualifications  and  requisites  as  are 
made  necessary  for  registering  ships,  i.  e.  they  must  be  built 
'  within  the  United  States,  and  be  owned  wholly  by  citizens.  If 
under  20  tons,  they  are  entitled  to  a  licence.  No  ships,  unless, 
enrolled  and  licenced,  are  deemed  ships  of  the  United  States, 
entitled  to  the  privileges  of  ships  employed  in  the  coasting  trade 
or  fisheries.  Act,  18  February,  1793,  ch.  8.  sect.  1.2.  2  U. 
S.  L.  168. — ^and  if  any  not  enrolled  or  licenced,  are  found  en- 
graged  in  the  coasting  or  fisheries,  they  are  subject  to  forfeiture 
if  they  have  on  board  any  foreign  articles  or  distilled  spirit/', 
other  than  sea  stores,  ibid.  sect.  8. 
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ny^  or  tbe  hie  of  Man,  or  •ooM^of  tko  Kisg's  ColeiiiMy 
Plaotatiousy  Ithndt,  or  TerritoriM,  io  Ana,  Africay  or 
America  (g) ;  but  no  anbjeot,  wbott  uiiwl  i miileDCC  ii 
io  may  coootr j  oot  noder  the  domiBiMi  of  bk  Majofttji 
is  to  be  deeoMd  m  BrUi$k  subject  for  tbk  parpote  dor« 
iog  sucb  residonee,  unleie  be  b*  a  member  of  some  Brit* 
ish  Factory,  or  agent  for,  or  co>parUier  io,  a  borne  or 
eo-partnersbip  actuallj  carrjing  on  trade  in  Oreai  Brii' 

aiin  or  IrtUmJL 
[30]  Ships  BO  boilt  and  so  owned,  and  prbe  sbips^ 
•o  owned,  are  now  alone  reipiired  and  aotborii- 
ed  Io  he  registered,  and  entitled  to  tfce  privileges  of 
British  sbips  (h).  AU  other  ships,  althongb  owned  bj 
British  anbiects,  are  to  be  considered  as  alien  sbips  (i). 
3*  And  further,  to  prevent  fraud  in  the  buildiog  of 
ships,  and  to  secnre  the  performance  of  that  work  to  hie 
Btajeaty's  subjects,  no  ship  shall  be  deemed  Brilish 
boilt^  or  enjoy  the  privileges  belonging  to  that  character, 
tfre-buUi  or  rtpaired^  in  afsrtign  port  ai  an  expense 
exceeding  fifteen  shillings  per  fon,  unless  such  repairs 
shall  be  necessary  by  reason  of  extraordinary  damage 
sustained  during  her  absence  from  the  King's  domtn* 
ions,  and  to  enable  her  to  perform  her  voyage,,  and  re- 
tnm  to  the  King's  dominions  in  safety ;  and  unless,  be- 
fore Ibe  repairs  are  made,  the  master  shall  report  upon 
qatb,  or  aflkmation  if  a  quaker,  her  condition,  to  the 
Sriiish  consul,  or  chief  British  officer,  if  there  be  any 
on  the  spot,  and  cause  her  to  be  surveyed  by  two  per- 


(^)  26  Geo.  3.  c.  60  •.  8.  priTilegM  thereof.    Bat  it  teemg 

(A)  The  Sie$,  33  Oto^,  3  c.  66«  that  \3&  tame  effect  would  have 

«•  45.  expressly  enacts*  that  prixti  been  attributed  to  the  words  used 

ih^  legally  condemned  and  daly  in  the  36.  Om.  3. 

lapstetedy  shall  be  deemed  JBrit-       (i)  3r  Om.  3.  c.  19.  «.  13. 

itSimli  ships,  and  entitled  to  the 
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to  be  appfovtd  of  by  bint  Md  ddirer  to  bin  ai 
writing  tbe  parlkahn  of  tbo  duMge  mntumei ;  and 
rerif  J  spon  oatb,  or  afimilios,  tbe  pertkelan  aod  a- 
momt  of  tbe  repein^  aad  tbe  oeceMity  of  tben, 
for  tbe  reaaoo  end  for  tbe  porpoeo  before-BMn-  [  31  ] 
tioned;  wbicb  sncb  cooeid  or  oficer  ■  required 
to  ceriifj  eiider  bit  bend  and  teal ;  aod  if  tbere  be  do 
ivcb  cooaiil  or  officer  resident  at  or  near  tiie  pfaice^  tbeo 
tbe  nrvej  b  to  be  made  bj  two  penone  to  be  approred 
of  by  two  known  Briiisk  mercbanta  resident  at  or  near 
tbe  pbce;  and  tbe  master  sball  prodqce  to  tbem  Toncb* 
ers  of  tbe  particolars  and  amonnt  of  tiie  repairs,  and 
tbeir  certificate  shall  be  of  the  same  eflect  as  that  of  tbe 
consul  or  chief  officer.  And  if  a  ship  is  repaired  in  a 
foreign  port,  the  master  shall,  if  required,  make  proof 
on  oath,  or  bjr  affirmation,  of  the  nature  and  amonnt  of 
the  expense  of  the  repairs,  before  the  principal  officer  of 
the  Castomi,  at  tbe  port  within  his  Majesty's  domin- 
ions, at  which  ihe  shall  first  arrire ;  and  if  the  expense 
shall  exceed  fifleem  $hiUings  per  iout  and  the  master 
shall  not  delirer  the  certificate  before-mentioned,  tbe 
ship  shall  be  deemed  foreign  built  (k).(l) 

4.  It  seems  to  have  been  the  intention  of  the  Legis- 
lature, to  subject  to  focfeitore  every  ship  requmd  to  be 
registered,  which  iihould  depart  from  port  without  be^ 
iog  registered ;  but  it  may  be  doubted  whether  the  words 

(k)  26  Ge9.S.  c.  60.  9.2. 


(1)  There  is  no  proyisioD  in  the  acts  of  the  United  States 
correBponding  with  that  referred  to  in  this  section,  respecting 
repsdrs  of  a  ship  in  foreign  ports. 


J 
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vaeA  is  this  clanse  of  the  italute  vUi  bctt  tiicb  •  oon- 
stnictioo(/).  (1) 

5.  The  place  of  rtgUtry  is,  in  general,  the  pert  from 
tod  to  whieh  the  ship  shall  nsasllj  trade,  or, 
[3S]  being  a  new  ship,  ibalt  intend  to  trade,  and  at 
or  near  which  the  husband  or  acting  owner  or 
ownera  reside;  bnt  four  of  (he  CommissioneAi  of  tfad 
Costoms  in  Mngland^  or  three  in  Scottand^  maj,  if  thej 
see  fit,  authorize  the  register  to  be  made  in  a  diflereat 
port(m).  And  prue 'ships,  condemned  in  fifiier»«€y, 
Jersey  J  or  the  Me  of  Man^  must,  in  order  to  secure  the 
duties,  be  registered  either  at  Southampton,  Wej/movth, 
Exeter^  PlymotUhy  Falmouth,  Liverpool,  or  tThUeha' 
ten  (»).  (2) 

(0  26  Gf.  3.  e.  60*  •.  33.    See  ed  within  a  fixed  t&iiie».snd  thoea 

^f .  aeet.  23.  of  this  chftpter.  already  leistered  to  be  reg^istered 

(m)  6#».  3.  c  60. «.  4  £/  5.  anew  f  but  it  seems  unnecessarjr 

(a)  26  GfM.  3.  e.  60.  «.  26.    By  to  notice  the  partiealar  regulations 

this  statute  all  diips  then  in  exist-  on  this  head  at  this  distance  of 

ence>  were  required  to  be  register-  time. 

■  «—     I  — — ^.M  >       I  I  1  11         IM     I       III  I  1^1^ 

(!)  In  the  United  States,  no  ships  are  required  to  be  register^ 
ed.  But  to  entitle  them  to  the  privileges  of  ships  of  the  U.  S. 
the  J  must  be  registered^d  otherwise  are  deemed  alien  ships ; 
9B  is  before  stated,  ships  engaged  in  the  coasting  trade  or  fish- 
eries, are  liable  to  forfeiture  if  they  have  fore^  articles  on 
board,  unless  they  are  enrolled  and  licenced  Act,  18  Febniaiy, 
1793.  cb.  8.  sect.  12. 

(2)  Tlie  place  of  registry  in  the  United  States  is  in  genend 
the  CoUeetor^s  Dietrict^  in  which  shall  he  comprehended  the 
port  to  which  the  ship  shaU  belong  at  the  time  of  her  reg^try, 
which  port  shall  be  deemed  to  be  that  at,  or  nearest  to  which 
the  owner,  if  there  be  but  one  or  if  more  than  one,  the  husband 
or  acting  and  managliy  owner  of  the  ship,  usually  resides,  and 

10 
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••  III  ord«r  to  o^(i|ui  a  c$rtifUat$  of  regwtr j  ta  tli« 
case  of  a  nm  f hip,  the  pertoo  appljiog  for  It  omtt  pro- 
d«QO  m  full  and  troo  mccooot)  aador  the  b«Ml  of  the  baild- 
ei^  of  the  deoombatkui  of  tha  ihipj  time  aod  place  of 
boaldioc  tonnage,  and  name  of  the  first  pnrcbaaer,  and 
moat  make  oath  that  the  ship  ii  the  tame  as  thus  deacrib 
ed  bj  the  builder  (a).  In  the  case  of  a  prjsa  ship,  the 
owner  mast  produce  a  certificate  of  the  cpodemnation, 
under  the  hand  and  seal  of  the  Judge  of  the  Coort,  and 
an  account  in  writing  of  all  the  particulars,  contained  in 
the  form  of  the  certificate  of  registrj,  made  and  sub- 
scribed bj  one  or  more  skilful  persons,  to  be  appointed 

(0)  36  6m  3.  c.  60.  •.  90.  4r  ^1. 

• 

tke  regifltij  mast  be  made  b j  the  coOecter  of  such  district.  Act, 
31  December,  1792.  ch.  1.  sect  3. 

Where,  however^  a  citiaen  of  the  U.  S.  pnrchases  a  ship  oi- 
fitied  to  be  registered,  and  iht  $hip  is  in  another  dittrict  than  that 
where  he  usuallj  resides,  Toch  ship  may  be  registered  bj  the 
Collector  of  the  District,  where  the  ship  is  at  the  time  of  the 
purchase,  upon  the  purchaser's  complying  with  the  proriBions 
of  the  law  in  common  cases.  And  the  usual  oath  or  affirmatibn 
maj  be  taken  by  the  owner  at  his  option,  either  before  such 
Colleetor,  or  the  Collector  of  bis  own  district  But  upon  the 
4dp^  arriving  within  the  district  to  which  she  beloi^is,  the  cer^^ 
lificate  of  registry,  granted  to  her,  must  be  deltrered  up  to  the 
Collector  thereof,  who  is  to  grant  a  new  certifioate  in  lieu  of  the 
iist,^upon  compliance  with  the  proidsions  of  the  law  fci  common 
eases,  and  is  to  transmit  the  certificate  dellTered  up  to  the  col^ 
lector  who  granted  it  If  the  certtficete  be  not  delivered  iip^ 
It  becomes  void,  and  the  purchaser  and  the  master  incur  a 
penalty  of  one  hundred  dollars ;  and  the  same  penakies  are  in* 
iicted  for  &lse  swearing,  as  in  common  cases,  iMd.  sect  11- 
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bj  the  Covrt  to  torrey  the  ahip  ;  tnd  ntttt  siM  iliike 
Mlh  of  the  idcDthjr  of  the  ship  (f)  s  and  If  the 
prite  has  been  condemoed  io  the  foreign  cdo^csi  [  93  ] 
oath  must  be  made  of  the  lam,  for  wbith  the  ship 
was  sold,  and  an  account  of  that  nnm  most  be  sobjoined 
to  the  certificale^  In  order  that  the  doties  maj  be  paid  opon 
the  abip's  arrival  in  Gfreol  Britain  (f )  ;  where  indeed, 
dnring  the  last  war,  thej  were  rei|oired  to  be  paid,  whetk. 
er  the  ship  had  been  sold  or  not,  before  the  shiip  eonid  be 
entitled  to  the  privileges  (r).  And  further,  if  the  prise 
was  a  ship  of  war,  the  pre-emption  of  the  ship,  fornitare, 
and  stores,  was  to  be  plTered   to  the  principal  ollcers 

(p)  26  Gm.  3.  c.  SO.  «.  35. 

(9)  S6  Oe9.  3.  c.  60.«.  SOC/Sl. 

(r)  as.  Ge«.  3.  c.  34. «.  10, 

And  if  a  ship  entitled  to  be  registered  is  purchased  by  an 
agent  or  attorney  for  or  on  account  of  a  citizen  of  the  tJ.  S. 
snch  ship  being  in  a  Strict  of  the  U.  S.  more  than  fifty  ndles 
distant,  taking  tlie  nearest  osnalronte  by  land  from  that  com- 
prehending tlie  port  to  which  snch  ship,  by  virtue  of  snch  pnf- 
chsse^  and  fey  force  of  the  act,  ought  to  be  deemed  to  belong, 
the  cofiector  of  the  district,  where  the  ship  is,  is  to  register  the 
ship  opon  application  of  the  agent  or  attorney,  and  Us  coiiq>ly« 
ing  wUi  the  reiinisites  of  the  law  in  conunon  cases,  except  that 
la  the  oath  or  affinnation  he  most  state  that  he  is  agent  or  at- 
torney for  the  owner,  and  that  he  hath  purchased  the  ship  bona 
JIdt  for  the  person  whom  he  names  as  owner.  If  he  sweaip 
falsely  there  is  a  forfeiture  of  the  ship  or  of  her  value  to  be 
recovered^^such  agent  or  attorney.  Upon  the  ship^s  arriv- 
ing In  tlie  district  to  which  she  belongs,  the  certificate  must 
be  delivered  np,  and  a  new  one  granted 'in  the  same  .jnanner 
and  ender  the  same  penalties  as  in  the  last  precediTig  case. 
iUd-sect  12. 
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asd  cMwiMioaeni  or  the  dstjt  :  and  th«  pre^npHoo  of 
the  gniM,  armt,  and  ordsadce  stores^  to  the  master-gea- 
erai  and  principal  officera  of  the  ordnaoce ;  aad  their 
certificate  of  the  tender  of  them,  and  of  their  refbsal  to 
porchaie,  produced  to  the  officers  appointed  to  make 
legistrj  («)• 

Aad  before  the  register  ii  made,  an  oaih  moit  be 
taken  and  iubscribed  in  the  form  set  forth  in  the  itatatea. 
Thia  oath  in  the  case  of  private  persona,  is  to  be  made 
bj  the  owner,  if  onlj  one  ;  if  two  owners,  and  both  rest- 
dent  within  twentj  miles  of  the  place  of  registry,  by  both ; 
if  both  or  either  resident  at  a  greater  distance,  bj  one 
only;  if  more  than  two  owners,  by  the  greater  part,  not 
exceeding  three,  if  residebt  wiihin  twenty  miles  ; 
[  34  ]  or  by  one,  if  all  are  resident  at  a  greater  dis- 
tance {t)  ;  and  if  three  or  more,  and  three  do 
not  attend,  oath  must  further  be  made  that  the  absent 
are  not  resident  within  twenty  miles,  and  have  not  wil* 
fully  absented  themselves  to  avoid  taking  the  oath,  or 
are  prevented  by  illness  from  attending  (ti).  In  the 
case  of  the  Ea$i  India  Company ^  or  other  corporation, 
the  oath  is  to  be  made  by  the  secretary,  or  other  officer 
authorised  by  the  corporation  (x).  But  as  ships  are 
sometimes  built  in  Newfaundlandf  and  in  those  parts  of 
the  Provinces  of  Quebec^  Nova  Scotia^  and  New  Bruns- 
wiekf  adjacent  to  the  Gulf  of  Saini  Lawrencej  and  to 
the  North  of  Cope  Can$Of  on  account  of  owners  residing 
in  his  Majesty's  European  dominions,   the  oath  may,  in 

(t)  37  Oeo,  S.  c  109.  t.  6.  These  caae  oftkrmownen  t  Imt  in  prac- 

pro?isions  were  temporaiy,  and  I  tice»ifoDeof  two  only  atteoda,  he 

do  not  find  that  they  have  been  re-  makes  oath  to  the  same  effect  as 

enacted  shiee  the  commencement  to  the  absence  of  the  other.    See 

of  hostaities  in  1803.  the  form  in  WuterdeU  v.  IMe^  7 

(i)  26  Of.  3.  c.  60. 1. 10.  Ter.  Rep.  in  K.  B.  p.  306. 

(ti)  26  Gf.  3.  c.  60.  t.  11.    The  («)  37  Ge*.  3. «.  19.  •.  5. 
statute  only  reqiures  this  in  tlM^ 
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di0  mbteDce  of  all  Ike  owoert*  be  takeo  there  bj  the 

kofband  or  prioeipftl  egeiit.  of  the  thipy  aod  a  certificate 

•f  regitler  granted,  to  be  io  force  aotil  the  ship's  arriv* 

al  at  some  port  in  the  Europeao  domioiont*  where  it  maj 

be  registered  on  the  oath  of  the  owners  ;  and    then  the 

certificate  becomes  void,  and  the  ship  is  to  be  registered 

anew  npon  the  oath  of  the  owners,  as  in  the  case  of  ships 

hnilt  at  home  (jf). 

The  oaik  to   be  thus  made,  contains  (he  name  and 

description  of  the  vessel,  the  name  of  the   mas^ 

ter,  and  of  ererj   part-owner,  with  other  parlic*    [  35  ] 

ulars  tending  to  prove  them  to  be  snbjecle  of  his 

Majest/    hy  birth,   denization,  or  natnralisi^ion ;    and 

cooclndes  with  a  positive  averment,  that  oo foreigner^ 

directly  or  indirectly,  hath  any  share  or  interest  in  the 

•bipi  (*).  (1) 

(J/)  37  Gm.  3.  e.  19.  ».  9. 
06 36  6m.  3.  C.60.  t.  10.  &  ST. 
Geo.  3.  e.  19.  t.  4 

(1)  in  order  to  the  registry  of  a  ship  in  the  United  States,  the 
act  of  31  December,  1793,  prescribes  that  an  oath  or  a£5rma- 
tion  most  be  taken  and  subscribed  by  the  owner  before  the 
proper  officer.  This  oath  or  affirmation  among  other  things 
states,  the  place  of  residence  and  citizenship  of  the  party  ap- 
plying ;  that  he  is  sole  owner,  or  if  the  fact  be  otherwise,  the 
names  of  the  other  part-owners,  their  residence  and  citizenship 
and  if  soch  part  owners  be  resident  in  a  foreign  country,  that 
they  are  consuls  or  agents,  or  partners  in  a  house  consisting  of 
dtizeds  of  the  U.  S.  and  trading  witliin  the  U.  S.  It  further 
states  the  name  and  burthen  of  the  ship,  the  place  where  and 
the  year  when  built;  if  built  within  the  U.  S.  before  the  16th 
of  May,  1789,  that  she  was  then  owned  wholly  or  in  part  by 
citizens  of  the  U.  S. ;  if  not  built  within  the  U.  S.  that  she  was 


7.  And,  itt  order  to  obtoin  a  trae  and  accwate  it' 
Hripikm  of  the  ship,  ooe  or  more  pertont  appoioted  bjr 
the  coiiiinieaioaen  of  the  ciMtouM^  or  in  the  Island!,  lee. 
by  the  Gomnuuiden  b  chief,  are  to  go  on  boards  and 
examine,  and  admeasure  the  ship  (o) :  and  if  if  is  nee* 
essarj  to  take  the  admeasnrement,  while  the  ship  is 
aftoaif  are  to  do  so  in  the  particular  mode  prescribed  hj 
the  statutes  (b).  The  register  to  be  made,  when  all 
these  preyious  steps  have  been  taken,  specifies  the  name, 

(4)  36  Om.  3.  c.  6a  1. 1$  C#  13.    atA«rv»  appesn  to  b«  painted  our^ 
(6)  The  mode  of  taking  tlM    by  tbe  tfoi.  13  Oeo,  3. «.  74.  '•  V 
tcmiiage»  when  the  thipean  be  laid 

on  that  day  entirelj  owned  bj  citizens  of  the  U.  S.  and  so  con* 
tinned  to  be  owned  ever  since.  If  a  prize,  it  farther  states  that 
she  was  after  the  31  Iftarcli,  1793,  captured  by  citizens  of  the 
U.  S.and  legally  condemned;  if  forfeited  for  breach  of  the 
laws  of  the  U.  S.  it  states  that  she  has  been  so  adjudged,  and 
in  both  cases  an  authenticated  copy  of  the  condemnation  moM, 
be  produced.  It  further  states  that  the  master  is  a  citizen  of 
the  U.  S.  and  whether  by  birth,  hatdhiD»ition  or  otherwise,  and 
that  no  foreigner  hath  directly  or  indirectly  any  Inteiestinthe 
ship.  Incase  the  master  be  within  the  district  at  the  time  of 
the  registry,  he,  and  not  the  owner,  makes  oath  to  his  citizen- 
ship.   Act,  31  December,  1792,  sect  4. 

In  case  anew  ship  is  to  be  registered,  it  is  necessary  to  pro- 
duce a  certificate  under  the  hand  of  the  master-carpenter,  by 
whom  or  under  whose  direction  she  was  'built,  testifying  that 
she  was  built  by  him  or  under  his  direction,  and  specifying  the 
place  where,  and  the  time  when,  and  the  person  for  whom  built, 
and  describing  her  built,numl)er  of  decks  and  masts,  length, 
breadth,  depth,  tonn^;e,  and  such  other  circumstances  as.  are 
usually  descripfire  of  die  indentitj  of  a  riiip ;  and  such  a  cecti- 
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oecupatioD  and  residence  of  every  pwuer, ;  tbe  muDe  of 
tke  ship ;  the  place  to  which  she  belongs ;  tbe  nanie  of 
tbe  maater ;  tbe  time  aod  place  of  the  built,  or  capture, 
and  date  of  condemnation ;  the  name  of  the  sorvejing 
officer;  the  nnmber  of  decks  and  matts;  tbe  length, 
breadth,  height  between  decks,  or  depth  of  the  hold  ; 
foooage  ;  particular  kind  and  manner  of  building ;  gal- 
lery, and  kind  of  bead,  if  there  be  any.  And  of  this 
register,  a  certificate  is  to  be  granted  by  tbe  collector 

or  jBontrpller  of  the  customs  in  Oreat  Britain  or 
[36  J  the  Me  of    Man^  or  the  gorernor,    lieutenant- 

goremor,  or  commander  in  chief,  and  principal 

fieatie  atfthorizes  the  remoral  of  a  new  dilp  In  bannst  from 
the  district  where  built,  to  another  distilct  In  the  same,  or  an 
adjofalng  stale  where  the  owner  actm^ly  rerides.  Act,  SI 
Decesaber,  1792.  sect.  8. 

The  oath  or  affirmation  Is  taken  before  the  collector  or  other 
officer  audH>iiflEed  to  midce  the  registry.  Ibid,  sect  4^  If  there 
be  two  or  watore  owners,  it  is  to  be  taken  by  at  least  one  of  them, 
and  the  other  owners,  n^o  are  resident  within  the  U.  S.  most 
tiensmit  to  the  coUector,  who  j^snts  the  certificate  of  registry, 
a  like  oath  or  affirmatloii  within  ninety  days  after  the  same 
li  granted,  ibid,  sect  4.  5.  and  the  same  may  be  taken  by 
them,  eldier  before  the  same  or  any  other  collector,  or  a  Judge 
of  the  Siyreflie  or  District  Court  of  the  U.  S.  or  of  a  Superi- 
or Court  of  original  jurladietion  of  some  one  of  the  States,  ibid 
sect.  5.  If  such  oath  or  affirmation  shall  not  be  taken  and 
transmitted  within  90  days,  tbe  certificate  of  registry  Is  for 
felted  and  ToH  Ibid.  sect.  6. 
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officer  or  tbe  revenoe  of  the  cuatomf  io    Jersegf  or 
Ottemseyf  or  the  foreigo  territories  (e).  (1) 

8.  But  before  the  certificate  of  registrj  ib  delivered 
out,  a  6oitd  must  be  executed  bj  tbe  master  of  the  ship, 
and  Buch  of  the  owners  as  persenailj  attend,  before  the 
person  authorized  to  grant  tbe  certificate  (d),  or  (e) 
before  any  other  person,  and  at  anj  other  place,  by  per- 


i' 


c)  26  Of.  3.  c.  60.  t.  3. 

d)  36  Oe9, 3.  e,  60.  «.  15. 
(0)  Sr  Of.  3.  c.  19  «.  6. 


(1)  Before  a  ship  can  be  registered  in  the  U.  S.  she  must  be 
measured  bj  a  surveyor,  or  a  person  appointed  by  him,  or  by 
the  collector,  or  a  person  appointed  by  him,  when  there  is  no 
surveyor,  in  tlie  port  where  she  is.  The  officer  who  measures 
the  ship  for  theinformation  of,  and  as  a  voucber  to  the  person 
who  makes  the  registry,  shall  grant  a  certificate  specifying  tbe 
built  of  the  ship,  her  number  of  decks  and  masts,  her  length, 
breadth,  depth,  tonnage,  and  such  other  particulars  as  identify 
a  ship,  and  that  her  name,  and  the  place  to  which  she  belongs, 
are  painted  on  her.  stem  in  the  manner  required  by  the  act 
This  certificate  is  to  be  countersigned  by  the  owner  or  by  some 
other  person  who  may  attend  .the  admeasurement  on  behalf  of 
the  owner,  in  testimony  of  its  truth,  and  without  this  the  certi* 
ficate  is.invalid.  This  admeasurement  need  not  be  made  upon 
any  subsequent  registry,. unless  the  ship  has  undergone  some 
alteration  in  burthen.    Act,  31  December,  1792.  sect.  6. 

When  the  terms  of  the  Act  of  the  U.  S..have  been  complied 
with,  the  coUector  is  to  make  a  record  or  registry  of  the  ship, 
and  grant  an  abstract,  or  certificate  thereof  in  the  particular 
form  prescribed  by  law.  This  certificate  states  that  in  pursu- 
ance of  the  Act  of  Congress,  the  person  applying  for  the  regis- 
ter having  taken  the  oath  required  by  the  act,  (and  it  states  the 
facts  sworn  to)  and  the  surveyor  having  given  his  certificate 
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misBion  of  the  commiisionerB  of  the  cuatonis,  or  of  the 
commander  io  chief  of  the  European  inlands  or  foreigo 
territories  before  mentiooed ;  in  a  penalty,  varying  ia 
proportion  to  the  barlhen  of  the  shipi  but,  never  eaceed- 
ing  1)000/.,  as  a  security  that  the  certificate  shall  not 
be  lent,  sold,  or  disposed  of,  but  solely  used  for  the 
service  of  the  ship  for  which  it  is  granted  ;  and  in  case 
of  the  loss,  capture,  or  destruction  of  the  ship,  or  of  the 
transfer  of  the  whole  or  any  share  of  it  to  a  foreigmr^ 
be  delivered  up  to  the  persons  authoriaed  by  the  stat« 
uteto  receive  it  (I). 

(and  it  states  the  contents  of  the  certificate)  and  the  description 
and  admeasurement  having  been  agreed  to  by  the  owner  or  his 
agent,  and  sufficient  security  having  been  given  agreeably  to' 
the  act,  the  ship  has  been  duly  registered  at  the  port  where  the 
registry  is  made.  Where  a  new  certificate  is  granted  on  a 
transfer,  the  words  are  so  varied  as  to  refer  to  the  former  certi- 
ficate of  registry  for  her  admeasurement. ibid.8ect.  9.  So  where 
the  master  makes  oath  of  his  citizenslup  the  words  are  varied 
accordingly,  ibid. 

(1)  So,  before  granting  a  certificate  of  registry,  the  act  of 
the  U.S.requires  that  the  husband  or  acting  or  managing  owner 
of  the  ship  should,with  the  master  and  with  a  surety  or  sureties, 
give  bond  to  the  United  States  in  a  penalty  varying  in  proper^ 
tion  to  the  burthen  of  the  ship,  from  400  to  ^2000,  with  con- 
dition that  the  certificate  shall  be  solely  used  for  the  ship,  for 
which  it  is  granted,  and  shall  not  be  sold,  lent,  or  otherwise 
disposed  of  to  any  person ;  and  that  in  case  the  ship  shall  be 
lost,  or  taken  by  an  enemy,  burnt  or  broken  up  or  otherwise 
prevented  from  returning  to  the  port  to  which  she  belongs,  or 
in  case  she  shall  be  sold  when  at  sea  or  in  a  foreign  port  to  a 
foreigner  or  for  his  benefit,  the  certificate  shall  be  delivered  up 

11 
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9.  WbeoeTer  the  mMttr  of  tUe  ibip  if  ehangid,  the 
eeKiScate  nutt  be  delivered  to  the  person  entborised 
t30  laeke  registry  at  the  port,  where  the  change  shall 
tako  place,  who  is  to  indorse  vpon  it  a^meos* 
oraadom  of  the  change,  and  give  notice  thereof  [  37  ] 
to  the  officer  of  the  port  of  register,  who  is  to 
make  a  meoaorandnin  of  it  in  the  book  of  registers,  and 
give  notice  thereof  to  the  eoaraMssioners  of  the  cnstoma 
(/)  :  and  the  new  master  most  execute  a  fresh  bond 
similar  to  the  original  secnrity  (g).  (1) 

(/)  t6  Gf.  S.  c.  60.  t.  1&  (s)  37  Geo.  3.  c.  19.  t.  7. 


within  eight  days  after  the  arrival  of  the  master  within  any  dis- 
trict of  the  U.  S.  to  the  coUecter  of  such  district ;  and  in  case 
of  a  sale  to  any  foreigner  when  the  ship-  is  within  a  district  of 
the  U.  S.,  that  it  shall  be  delivered  tip  to  the  collector  thereof 
within  seven  days.    Act,  31.  December,  1792.  sect.  7. 

And  if  any  certificate  of  registry  be  fraudulently  or  know- 
ingly used  for  any  ship  not  then  actually  entitled  to  the  bene- 
fit of  it,  such  ship  is  forfeited,  ibid.  sect.  27. 

(1)  When  the  master  of  a  registered  ship  is  changed,  the 
owner  or  the  new  master  is  to  report  such  change,  to  the  col- 
lector of  the  port  where  such  change  happens,  or  where  the 
ship  shall  first  be  after  the  change,  and  to  produce  to  him  the 
certificate  of  registry,  and  make  oath  or  affirmation  that  the 
new  master  is  a  citizen  of  the  U.  S.,  and  the  manner  in. which 
he  is  so.  The  collector  is  thereupon  to  indorse  upon  the  cer- 
tificate a  memorandum  of  the  change,  specifying  the  name  of 
the  new  master,  and  to  transmit  a  copy  of  it  to  the  collector 
of  the  district  where  the  ship  is  registered,  if  it  be  not  his  dis* 
trict,  and  such  collector  shall  make  a  like  memorandom  of 
such  change  in  his  book  of  registers,  and  transmit  a  copy  of 


k 


\ 
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10.  To  fMreveot  the  fraacb  formerlj  committed  ^by 
chatting  tiu.nmMB  of  shipSi  Uie  oame,  by  wbich  » tbjp 
has  been  registered,  must  oever  be  changed  ;  aod  most 
be  paioted,  with  the  name  of  tbe  port,  to  which  she  be- 
longs, in  a  conspicttoas  manner  on  the  stern  of  the 
ship  (A)-  (1) 

11.  If  any  registered  ship  is  mlUr$d  afterwards  in 
form  or  burthen,  by  being  lengthened  or  Iwilt  npon,  or 
altered  from  a  sloop  to  a  brigantine,  or  from  one  denom- 
ination of  vessel  fo  another,  by  the  mode  pf  xigging^  or 
fitting,  such  ship  must  be  registered  anew,  as  soop  sa  she 
returns  to  the  port,  to  which  she  belongs,  or  to  any  other 
in  which  she  may  be  registered  (<)•  (S) 

(h)  36  Gm.  3.  c.  60. 1. 19.  (i)  36  Oeo.  3.  c.  60.  «.  34. 

it  to  the  R^;ister  of  the  Treasuiy.  If  this  change  is  not  re^ 
ported  the  registry  is  Toid,  and  the  master  forfeits  one  hundred 
dollars.  Act,  31.  Pecember,  1792.  sect.  15. 

So  if  a  registered  ship  be  sold  or  transferred,  in  whole  or  in 
part  to  a  foreigner  by  way  of  trust,  confidence,  or  otherwise, 
the  sale  or  transfer  must  be  reported  in  the  same  manner,  or 
the  ship  will  be  forfeited  ;  but  if  the  ship  be  owned  in  part 
only,  the  shares  of  the  owners,  conusant  of  the  sale  or  transfer, 
are  only  forfeited,  ibid.  sect.  16. 

(1)  The  name  of  every  registered  ship  in  the  U.  S.  end  the 
port  to  which  she  belongs,  must  be  painted  on  her  stem  on  a 
black  ground  in  white  letters  of  not  less  than  three  inches  in 
length,  nnder  the  penalty  of  fifty  dollars.  Act,  31.  December, 
1792.  sect  3. 

(2)  If  any  registered  ship  in  the  U.  S.  be  altered  in  form  or 
burthen  by  being  lengthened  or  built  upon,  or  from  one  de- 
nomination to  another  by  the  mode  of  rig^;ing  or  fitting,  she 
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13.  Tbe  certificates  Ibus  granted,  are  to  be  numbered 
progreeeipeljf  by  tbe  pertooi  granting  tbero,  beginning  a 
nnmeration  every  year  ;  wbo  are  also  to  copy  tbem 
into  a  boolE  to  be  kept  for  tbat  purpose,  and 
[  38  ]  transmit  exact  copies  to  tbe  commissioners  of 
the  castoms  at  London^  or  Edinburgh^  according 
to  tbe  department  to  which  I  hey  belong  ;  and  copies  of 
those  transmitted  to  £iftfibtfr^Jk  are  afterwards  to  be 
transmitted  to  the  cbmmissioners  of  the  customs  in 
Bngland  (ft).  (1) 

13.  Tbe  master  of  every  registered  ship  musty  on  de- 
mand,  produce  Ike  eertificaie  of  registry  to  the  principal 
officer  of  every  port  in  his  Majesty's  dominions,  or  to 
the  BriiUh  consul  or  chief  British  officer,  in  any  foreign 
port,  to  which  •she  shall  arrive,  under  the  penalty  of 
100/.  (i).  (2) 

(h)  36  GRm.  3  c.  60.  t.  35  &  36.        (/)  26  Ge0*  3.  c.  60.  t .  34. 


most  be  registered  anew  by  her  former  name,  or  she  will  cease 
to  be  deemed  a  ship  of  t&e  U.  S.  When  the  new  registry  is 
applied  for,  the  former  certificate  is  to  be  delivered  to  the  col* 
lector  to  whom  application  is  made.  If  not  so  delivered  up, 
the  owner  forfeits  five  hundred  dollars,  unless  it  is  lost,  destroy* 
ed,  or  unintentionally  mislaid.  Act,  31 .  December,  1 792.  sect. 
14.  ibid,  sect  6. 

(1)  The  certificates  granted  to  registered  ships  in  the  U.  S. 
are  to  be  numbered  progressively,  beginning  anew  at  the  com- 
mencement of  every  year ;  and  an  exact  copy  of  each  certifi- 
cate is  to  be  entered  in  a  book  kept  for  the  purpose,  and  also 
transmitted  once  in  three  months  to  the  register  of  the  Trea- 
sury.   Act,  31.  December,  1792.  sect  19. 

(2)  Upon  the  entry  of  every  registered  ship  from  any  foreign 
port,  the  register  and  documents  of  the  ship  are  to  be  deposited 
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14.'  Bo  TalQabie  an  instrument  ought  to  be  kept  with 
the  greatest  care ;  but  as  it  naj  nevertheless  happen 
to  be  lost  or  miilaidf  a  new  register  and  certificate  may 
be  granted  itpon  taking  the  oath  berore-mentioned,  and 
entering  into  a  bond  for  delivering  op  the  eld  certificate* 
if  found,  and  making  no  improper  use  of  it  If  the  loss 
t>e  discovered,  when  a  ship  belonging  to  this  country  is 
in  the  plantations  abroad,  the  certificate  granted  there 
will  be  in  force  only  until  her  return  home(m).  (1) 

(m)  15  Ge0.  2.  c.  31.  «.  3  &  3.  But,  Query,  wliether  oath  of  the 
and  26  Gee.  3.  c  60.  «.  29  &  23.    lost  mutt  not  also  be  made  ? 


with  the  collector.  Act,  2.  March,  1799.  sect  64.  4  U.  S.  L. 
384.  Upon  such  entry  an  oath  or  affirmation  must  be  made, 
that  it  contains  the  names  of  all  the  then  owners  of  the  ship,  or 
if  any  part  has  been  transferredsince  the  granting  the  register, 
that  such  is  the  case,  and  that  no  foreigner  has  any  share  by 
way  of  trust,  confidence,  or  otherwise  in  the  sliip.  This  oath 
or  affirmation  is  to  be  taken  by  the  owner  or  part-owner,  if  the 
entiy  be  at  the  port  where  they  reside,  otherwise  by  the 
master.  If  the  owner  or  master  refuse  to  take  the  oath  or  af- 
firmation, the  ship  loses  the  privileges  of  an  U.  S.  ship,  Act, 
31.  December,  1792.  sect.  17. 

(1)  So  by  the  act  of  the  U.  S.  if  the  certificate  be  lost, 
destroyed  or  mislaid,  a  new  register  may  be  granted  by  the  col- 
lector of  the  port  where  the  ship  shall  first  be,  afier  such  loss, 
destruction  or  mislaying,  upon  an  oath  or  affirmation  made  by 
the  master  or  other  person  having  command  of  the  ship,  stat- 
ing the  loss,  and  when  complying  with  the  other  requisites  of 
the  act  in  order  to  the  registry  of  ships ;  and  the  new  register, 
if  granted  in  any  other  district  than  that  to  which  the  ship  be- 
longs, Is  valid  only  for  ten  days  after  her  first  arrival  within  the 
district  to  which  she  belongs,  and  must  then  be  given  up  and 
a  new  one  granted ;  otherwise  a  penalty  of  one  hundred  dol- 
lars is  incurred*    Act,  31.  December,  1792.  sect.  13. 


15*  A»d,  M  it  Jms  somatimeft  huppaoed  .that  the 
master  of  the  ahip,  who  U  necetsarilj  entroitttd  with 
the  poMessioo  of  the  certificate,  while  the  ship  is 
at  sea,  has  obt^tioatel/  refuitd  to  deliver  it,  when  [39] 
the  owners  have  had  occasion  for  it ;  the  Legis* 
lature  has  twice  endeavoured  to  provide  a  remedy  for  this 
grievance.  First  bj  a  statute  (n)  made  in  the  livenly- 
eighth  year  of  his  present  Majesty's  reign,  which  takes 
notice  that  it  has  been  found,  (hat  mssters  of  ships  have 
wilfully  and  maliciously  detained  and  refused  to  deliv- 
er op  certificates  of  registry,  to  the  prejudice  of  the  own* 
er  or  owners,  and  by  which  it  is  enacted,  **  Thai  on  com- 
**  plaint  made  on  oath  (by  tbe  owner,  or  any  of  the 
**  owners,  of  any  ship  or  vessel,  whose  certificate  of  reg- 
**  istry  shall  be  so  detained  and  refused  to  be  delivered 
**  op)  of  such  detainer  and  refusal,  to  any  Justice  of 
^  the  Peace  residing  near  to  the  place,  where  such  de* 
*^  tamer  and  refusal  shall  be,  either  in  Oreat  Brii»in  or 
^  in  the  islands  of  JerBey^  Churnseyj  or  Man,  or  in  any 
*<  Colony,  Plantation,  Island,  or  Territory,  to  bis  Ma- 
**  jesty  belonging  in  America,  it  shall  and  may  be  lawful 
''for  such  Justice,  by  warrant  under  his  band  and  seal, 
**  to  cause  such  master  to  be  brought  before  him,  to  be 
*'  eiamined  touching  such  detainer  and  refusal ;  and  if 
''  it  shall  appear  to  the  said  Justice,  on  examination  of 
'*  the  master  or  otherwise,  that  the  same  is  not  lost  or 
'<  mislaid,  but  u  tvilfully  and  maliciotuly  detained  by 
**  the  said  master,  such  master  shall  be  thereof  convicN 
**  ed,  and  shall  forfeit  and  pay  the  sum  of  one  hundred 

^'potnids,    and  on    failure  of  payment   thereof, 
[  40  ]    ''  within  the  space  of  live  days  after  such  con- 

'<  viction,  he  shall  be  committed  to  the  common 

(n)  3a  Geo.  3.  c.  S4.  t.  13, 14. 
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**  gaot,  tbere  to  remaio,  withont  ball  or  malnpr ne,  for 
^*  tttch  time  as  the  said  Justice  alrall  in  his  diseretioa 
<<  deem  proper,  not  being  less  then.  $it  months  nor  more 
« then  twelve  months."  And  that  it  shall  and  may  be 
**  lawfal  for  the  said  Justice,  and  he  is  hereby  required 
''to  issne  e  warrant  under  his  band  and  seal,  to 
^  cause'  search  to  be  made  for  such  certificate,  ahd 
*<if  the  same  shall  be  found,  the  said  Justice  shall  cause 
^the  same  to  be  delivered  to  the  owner,  or  sucb  of  the 
<^  owners,  at  shaft  have  made  the  said  complaint ;  and 
^  H  the  same  shaH  not  be  found,  the  said  Justice  shall, 
^  and  he  is  hereby  required  to  certify  the  aforesaid  de* 
<*  tainer,  refusal,  and  couTictbn,  to  the  person,  or  per- 
''sotts,  who  granted  the  last  certificate  of  registry  foi^ 
^  sueh  ship  or  yessel,  who  shall,  on  the  terms  and  con- 
^'ditions  of  the' said  acts  being  complied  with,  make 
*^  registry  of  such  ship  or  Tessel  de  novo^  and  grant  a 
**  certificate  thereof;  conformably  to  the  directions  of  the 
**  said  acts,  notifying  on  the  back  of  such  certificate  the 
*<  ground  upon  which  such  ship  or  vessel  irasso  regis- 
**lered  de  novo/* 

And  by  a  subsequent  statute  (I),  taking  notice  of  the 
above  provisions,  and  that  the  good  purposes  intended 
thereby  had  not  been  effected,  and  that  it  was  therefore 
expedient  to  make/urffter  provisions  for  preventing 
the  masters  of  ships  from  withholding  certificates  [41  ] 
to  the  prejudice  of  the  owners  ;  it  is  enacted,  *^  That 
^<  in  case  the  master  of  any  ship  or  vessel,  who  shall  have 
**  received  the  certificate  of  the  registry  thereof  (whether 
<*soch  master  shall  be  a  part-owner  or  not)  shall  wil- 
'<  fully  detain  andTefuse  to  deliver  up  the  same,  to  the 
**  proper  ofllcers  empowered  to  make  registry,  and  grant 

(0  34  6m.  3 .  ff.  6a  t.  IS. 
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<<  a  certificate  tbereof,  on  the  owner  tod  ownera,  or  the 
^  major  part  of  the  owoera,  of  auch  ship  ot  veaael,  if 
**  auch  maater  has  not  aoj  property  therein  ;  or  on  the 
<<  other  owner  or  owners,  or  the  major  part  of  the  other 
*'  ownen,  of  auch  ship  or  vessel,  if  such  maaier  hath 
'*  uny  ahare  or  property  fhereio,  requiring  him  ao  to  do, 
<<it  may  and  ahall  be  lawful  to  and  for  the  owner  or 
<*  owners,  or  the  major  part  of  the  owners,  of  such  ship 
**or  Teasel,  the  certificate  of  registry  of  which  ahall  be 
**  detained  and  refuaed  to  be  delivered  up  as  aforeaaid, 
<<  to  make  complaint  on  oath  against  the  master  of  the 
<<  ship  or  vessel,  who  shall  so  detain  and  refuse  to  de* 
**  liver  up  the  same,  of  such  detainer  and  refuisal,  to 
'^any  Justice  of  the  Peace  residing  near  Iq  the  place, 
**  where  such  detainer  and  refusal  shall  be,  in  Great 
**  Britain,  or  to  aliy  member  of  the  Supreme  Court  of 
**  Justice,  or  any  Justice  of  the  Peace  in  the  islands  of 
**  Jersey^  Ouemsetft  or  ilf an,  or  in  any  Colony,  Planta* 

^*tion,  Island,  or  Territory,  to  his  Majesty  be- 
[42]  ^Monging  in  America  or  the  West  Indies  where 

<«  such  detainer  and  refusal  shall  be  in  any  of  the 
<<  places  last  mentioned ;  and,  on  such  complaint,  the 
<^  said  Justice  or  other  Magistrate  shall,  and  is  hereby 
<<  required,  by  warrant  under  bis  band  and  seal,  to  cause 
<*such  master  to  be  brought  before  him,  to  be  examined 
^touching  auch  detainer  and  refusal;  and  if.it  ahall 
**  appear  to  the  said  Justice  or  other  Magistrate,  on 
^  examination  of  the  master,  or  otherwise,  that  the  said 
<<  certificate  of  registry  ia  not  lost  or  mislaid,  but  is 
*^  wilfully  detained  by  the  said  master,  such  maater  ahall 
^<be  thereof  convicted,  and  shall  forfeit  and  pay  the 
<<  aom  of  one  hundred  pounds^  and  on  failure  of  pay- 
^Vment  thereof,  he  ahall  be  committed   to  the  common 
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*<  gaol,  there  to  renaiiii  without  bail  or  mainprise,  for 
**  soch  time  as  the  said  Justice  or  other  Magistrate  shall 
^*  in  his  discretion  deem  proper,  not  being  less  than  $ix 
«  months  nor  more  than  twelve  months."  This  statute 
does  not  authorize  the  Magistrate  to  grant  a  search  war^ 
rant,  but  it  requires  the  detainer  to  be  certified,  and  a 
new  certificate  of  registry  granted,  in  the  same  words  as 
the  preceding  statute(l). 

16.  These  several  regulations  are  applicable  to  Brit- 
ish ships,  while  they  remain  the  property  of  their  orig* 
ioal  owners.  Other  provisions  are  made  by  the  statutes 
to  regulate  the  transfer  of  the  property  wholly  or  in 
part,  from  one  person  to  another ;  and  as  no  transfer 
can  be  valid  without  a  compliance  with  them,  I 
will  now  proceed  to  state  the  regulations,  and  [43] 
then  to  mention  the  judicial  decisions,  that  have 
taken  place  upon  the  construction  of  these  statutes. 

In  the  first  place,  therefore,  the  first  of  the  statutes 
DOW  under  consideration  enBCts(m),  **  That  when  and 
^<  so  often  as  the  property  in  any  ship  or  vessel,  belong- 
<<ingto  any  of  his  Majesty's  subjects,  shall  be  trans* 
^ferred  to  any  other  or  others  of  his  Majesty's  sub- 
ejects,  in  whole  or  in  part,  the  certificate  of  the  regis- 
«  try  of  such  ship  or  vessel  shall  be  truly  and  accurately 

(m)  36  Ge9.  3.  c.  60.  «.  17. 


(1)  There  is  no  provision  in  the  acts  of  the  U.  S.  similar  to 
daose  of  the  English  Statute.  In  cases  where  the  master 
is  required  to  deliver  up  the  certificate  to  the  CoHecU>r,  if  he 
refuse,  he  incurs  a  pecuniary  penalty,  and  the  ship  loses  her 
light  to  the  privileges  of  an  U.  S.  ship^  Act,  31,  December, 
17912.  sect.  13,  17.  &c. 

12     , 
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<<  fecited,  io  words  at  length,  io  the  bill  ^r  other  iostru- 
^  ment  of  sale  thereof,  aod  that  otherwise  such  bill  of 
**  sale  shall  be  utterly  null  aod  vo^d  to  all  inteots  and  pur*' 
"po^.*' 

A  subsequent  statute  (n),  reciting,  that  upon  this 
clause  doubts  had  arisen,  whether  every  transfer  of  prop* 
erty  was  required  to  be  made  by  an  instrument  io  writ* 
ing,  and  whether  contracts  or  agreements  for  the  transfer 
might  not  be  made  witkoui  such  an  ioslrumeot,  enacts, 
**  That  no  transfer,  contract,  or  agreement  for  transfer 
*'  of  property,  in  any  ship  or  Tessel,  made  or  intended 
**to  be  made  after  the  firsi  day  of  Janvarjf^  1796,  shall 
<*  be  valid  or  effectual  for  any  purpose  whatsoever, 
'*  either  in  law  or  equity,  unless  such  transfer,  contract 
'<  or  agreement  for  transfer,  of  property  in  such  ship 
<*  or  vessel,  shall  be  made  by  bill  of  sale,  or  in* 
[  44  j  <<  strument  io  writing,  containing  such  recital  as 
"  prescribed"  by  that  clause  (1). 

17,  But  this  is  not  the  only  requisite  to  a  transfer  of 
property*  Further  requisites  are  introduced  by  the 
statutes. 

(»)  34  Geo.  3  c.  68. 1. 14. 

(1)  The  act  of  the  U.  S.  requires  that  upon  every  transfer 
there  shall  be  some  instrument  in  writing,  in  the  nature  of  a  bill 
of  sale,  which  shall  recite  at  length  the  certificate  of  registiyf 
otherwise  theship  shall  t»e  incapable  of  being  registered  aneWt 
and  loses  the  privileges  a9d  benefits  of  a  ship  of  the  U.  S.  Act| 
31.  December,  1792.  sect.  17...  But  the  act  does  not  invaliclate 
the  contract  as  between  the  parties,  but  leaves  it  to  the  general 
operatioQ  of  law.  It  only  deprives  the  ship  of  her  former  char- 
acter, and  treats  her  as  a  foreign  ship. 


tf 
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FiEBT.  When  an  aiteratioQ  of  property  takes  p\wci 
m  ike  port  to  which  the  ship  belongs. 

In  Una  evtitf,  the  first  of  the  recent  statutes,  referring 
to  the  sfattiie  passed  in  the  reign  of  King  fFilliam  (o), 
which  requires  <*That  in  case  there  beany  alteration 
'*of  property  in  the  same  port,  by  the  safe  of  one  or 
«(more  shares  io  any  ship,  after  registering  thereof,  such 
**  sale  shall  always  be  acknowledged  by  indorsement  on 
**  the  certificate  of  the  register  before  two  witnesses,  in 
**  order  to  pr^ve  that  the  entire  property  in  such  ship 

remains  to  some  of  the  subjects  of  £ifigf  anil,  if  any  dis** 

pate  arises  concerning  the  same,^  further  directs  (p), 
'*Tbaf  in  every  such  case,  besides  the  indorsement  re* 
**  quired  by  the  said  act,  there  shall  be  also  indorsed^ 
<<  before  two  witnesses,  the  town,  place,  or  parish, 
*^  where  all  and  every  person  or  persons,  to  whom'  the 
^  property  in  any  ship  or  vessel,  or  any  part  thereof, 
**  shall  be  so  transferred,  shall  reside ;  or  if  such  per- 
**son  or  persons  usually  reside  in  any  country,  not  un- 
*<derthe  dominion  of  his  Majesty,  his  heirs  and  sue- 
^  cessors,  but  in  some  British  factory*,  the  name  of  such 
^  factory,  of  which  such  person  or  persons  is  or 
**are  member  or  members;  or  if  such  person  [45] 
'*  or  persons  reside  in  any  foreign  town  or  city, 
''and  are  not  members  of  some  BriHsh  factory,  the 
**name  of  such  foreign  town  or  city,  where  such  person 
^or  persons  usually  reside,  and  also  the  names  of  th^ 
^  bouse  or  co-partnership  in  Oreat  Britain  or  trelanif 
^(or  or  with  whom  such  person  or  persons  is  or  are 
"  agent  or  partder,  or  agents  or  partners ;  and  the  pei'- 
"son  or  persons,  to  whom  th^  property  of  such  ship  or 
**  vessel  shall  be  so  transferred,  or  bis  or  their  agent, 

(•)  r  &  S  WUL  3.  c.  22.  f .  21.        (p)  26  Oe:  3.  c.  60. 1. 16. 
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*<  than  alfo  deliver  a  copy  of  each  iodonemeiit  to  the 
<' person  or   persoet  authorised  to  make  registry^  and 
*' grant  certificates   of  registry    as  aforesaid,  who  are 
^hereby  required  to  cause  an  entry  thereof  to  be  in- 
**  dorsed  on  the  oath  or  affidavit,  upon  which  the  orig- 
**  inal  certificate  of  registry  of  such  ship  or  vessel  was 
**  obtained ;  and  shall  also  make   a  memorandum  of  the 
**  same  in  the  t»ook  of  registers,  which  is  hereby  direct- 
^ed  and  required  to  be  kept,  and  shall  forthwith  give 
<<  notice    thereof   to    the    commissioners  *  of  his    Maj- 
<'esty's  customs  in  Et^land  or  Scotland,  under  whom 
'*  they  respectively  act." 
The  subsequent  statute  {q)  also  prescribes  the  form 
of  this  tndorsemetil,  and  requires  it  in  the  case  of 
[  46  ]  contract,  or  agreement  for  sale,  as  well  as  abso- 
lute sale,  and  renders  it  essential  to  the  validity 
of   the   sale,    contract,  or  agreement.      For  it  enacts, 
*<That  such  indorsement  sh^ll,  from  and  after  the  first 
<*day  of  January f  1799,  be  made  in  the  manner  and 
**  form  hereinafter  espressed,  and  shall  be  signed  by  the 
*'  person  or  persons  transferring  the  property  of  the  said 
*<  ship  or  vessel,  by  sale,  or  contract  or  agreement  for 
*<aale  thereof,  or  by  some  person  legally  authorized  for 
^  that  purpose  by  bim,  her,  or  them ;  and  a  copy  of 

(q)  34  6«».  3*  tf.  6S.  t.  15.    I  ate,  which   there  plainly  denote 

have  ventured  to  state,  that  by  aomediing  diflierent  from  abaolute 

this  atatute  an  indortement  ia  re-  transfer «  it  aeema  probable  the 

quired  in  the  caae  of  contract  or  L^^lature  intended  that  the  form 

agreement  for  sale,  as  well  as  ab-  of  the  indorsement  should  be  vari- 

•olute  sale  i  because,  although  the  ed  according  to  the  nature  of  the 

Jbrm  of  the  indorscanent  is  appli-  transaction ;  and  that  the  words, 

cable  to  the  ca!»e  of  actual  sale  on*  cmttrmeted  to   tell  and  frofpyer, 

h'  y^^»  advi»rting  to  the  words,  should  be  used  in  the  indorsement 

**  transterring   the   property    t^  insteadof  the  words,  AotwtsMofttf 

**  sale,  or  contract  or  agreement  trantferred,  if  the  case  require  it. 

^  for  sale,**  used  in  this  section,  8o  the  expression  a2^  my  right,  fee. 

and  to  the  words,  "contract  or  a-  must  be  variable,  if  the  vendor 

**  greement  for  transfer,**  used  in  transfer  only  a  part  of  his  interest 

the  preceding  section  of  this  stat-  in  the  ship* 
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^  such  indortement  thall  be  delivered  to  the  person  or 
<<  persons  antborized  to  make  registry  and  grant  certiF- 
^  icates  of  registrj,  otherwise  such  sale,  or  contract  or 
*^  agreement  for  the  sale  thereof,  shall  be  utterly  nnll 
**  and  void,  to  all  intents  and  purposes  whatsoever ; 
'*  and  such  person  or  persons  so  authorized  to  make 
*^  registry,  and  grant  certificates  of  registry,  are  hereby 
^  required  to  cause  an  entry  tberedf  to  be  indorsed  on 
'^  the  oath  or  affidavit,  upon  which  the  original  certifi- 
<*  cafe  of  registry  of  such  ship  or  Tessel  was  obtained, 
^  and  shall  also  make  a  memorandum  of  the  same 
**  in  the  book  of  registry,  and  shall  forthwith  give  [  47  ] 
^  notice  thereof  to  the  commissioners  of  his  Maj- 
**  esty's  customs  in  Etigland  and  Scotlandf  under  whom 
"  they  respectively  act.'* 

**  Form  or  Ikdorsemert  on  CnAveB  or 

•*  Propbrtt. 

^  Be  it  Remembered,  That  [  I,  or  we]  [names^  rest- 
'*  dence  and  oeeupaiian  oftkeptraons  selling]  have  this 
*<  day  sold  and  transferred  all  [my,  or  our]  right,  share, 
'*  or  interest  in  and  to  the  ship,  or  vessel  [name  of  Ihe 
**»kipor  vessel]  mentioned  in  the  within  certificate  of 
^  registry  unto  [nameSj  reaidence^and  oecupalion  of  the 
*^  purehaaers].  Witness  [my,  or  our  hand  or  bands] 
^<  this  [dale  in  worda  at  full  length]. 

**  Signed  in  the  presence  of 
«  [Two  witneaaeay 

18.  Instead,  however,  of  this  indoraementy  in  case  of 
a  partial  transfer  of  property  in  the  aame  potty  the  ship 
may,  under  certain  circumstances,  be  regialered  anew. 
For  Ihe  last  statute(r),  reciting  that  by  the  statute  of 
King  IFilliam  before  referred  to,  it  U  enacted,    "  That 

(r)34  0M.  3.  c.  68.  t.  21. 
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« in  cue  there  be  aoy  alteratioo  of  proper! j  in  the  Mau 
^*  porU  hj  the  ule  of  one  or  more  shares  in  anj  ship» 
<<  after  registering  thereof,  such  sale  shall  alwajra  be 
^  acknowledged  by  indorsement  on  the  certificate  of  the 

<*  register  before  two  witnesses,  in  order  to  prove 
[  48  ]  *^  that  the  entire  properly  in  aoch  ship  remains 

**  to  some  of  the  subjects  of  England.**  And 
further  reciting,  ^  That  it  is  expedient  to  anthoriie  and 
*'  require  the  proper  officers  empowered  to  regisleff 
**  ships  and  vessels,  and  to  grant  certificates  thereof^ 
**  to  issue  registers  dt  novo^  in  anj  case  where  port  of 
**  the  property  of  anj  skip  or  vessel  shall  be  so  trans* 
**  ferred,  if  the  owners  or  proprielors  of  soch  sUp  or 
**  vessel,  who  were  owners  thereof  at  the  lime  such  ship 
*'  or  vessel  was  last  registered,  and  whose  property 
"  therein  has  not  been  so  transferred,  shall  be  desirous 
**  of  having  a  certificate  of  registry  dt  novo,  uuiead  of 
<*  ike  %ndor$emeni  on  ike  old  ngisier^  a$  now  required,** 
proceeds  to  enact,  *<  That  in  case  there  shall  be  any 
^  alteration  of  properly  in  the  $anu  pori,  by  the  sale 
^  of  one  or  more  shares  in  any  ship  or  vessel,  after  reg- 
"  istering  thereof,  and  the  owner  or  owners,  proprietor 
**  or  proprietors,  of  such  ship  or  vessel,  who  were 
**  owners  or  proprielors  thereof  at  the  time  such  ship 
**  or  vessel  was  last  registered,  or  whose  property  there- 
**  in  has  not  been  so  transferred,  shall  be  desirous  of 
^  having  the  ship  or  vessel  registered  de  novo,  it  shall 
<^  and  may  be  lawful  to  and  for  the  proper  officers  em- 
**  powered  to  register  ships  and  vessels,  and  to  grant 
**  certificates  thereof,  and  such  officers  are  hereby  au- 
^*  thorized  and  required  to  register  every  such  ship  or 
"  vessel  de  novoy  provided  all  the  rnle^,  regulations,  and 
"  conditions  of  the  before  recited  act,  passed  in  the 


PROPERTY  IN  BRITISH  SHIPS.  63 

^/weiify-tixffc  jearof.tbe  reigp  of  bi»  present  MajeBtj, 

**  and  of  ail  other  laws  Id  force  concerning  the 

'<  registry  of  ships  and   vessels  de  no90^  be  com-  [  49  1 

<<pIiedwithJ'(l) 

19.  SscovDLY.     When  an  alteration  takes  place  dor* 

ing  the  absence  of  the  ship  from  the  pari  to  which  she 
belongs. 


(1)  Whenever  a  revered  ship  of  the  U.  S.  is  sold  ortrans^ 
ferred  in  whole  or  in  part .  to  a  citizen  of  the  U.  S.  she  mwt 
be  r^jistered  anew  by  her  former  name^d  the  requisites  of  the 
law  in  common  cases  of  registry  most  be  complied  with,  other- 
wise she  ceases  to  be  a  ship  of  the  U.  S.  And  in  this  case  her 
former  registry  mnst  be  given  to  the  coIlector,to  whom  appli- 
cation is  made  for  the  new  registry.  And  if  the  certificate  of 
registry  is  not  delivered  up,  upon  such  sale  or  transfer,  the 
owner  forfeits  five  hundred  Doilars^unless  the  same  is  lost,  de- 
stroyed, or  unintentionally  mislaid,  and  oath  or  affirmation 
made  thereof.    Act,  31.  December,  1792.  sect.  14. 

When  the  register  of  a  ship  is  delivered  up  agreeably  to  law 
to  the  collector  of  the  district  where  it  was  granted,  the  bond 
given  at  the  time  of  granting  it,  is  to  be  cancelUd ;  but  if  deliv- 
ered tip  to  any  otiier  collector,he  is  to  give  a  receipt  or  acknowl 
edgment  of  the  delivery,  and  specify  the  time  when ;  and  upon 
this  receipt  being  produced  to  the  collector,  who  granted  the 
r^;lster,  he  is  to  cancel  the  bond.  ibid,  sect  18. 

In  case  of  a  sale  and  transfer  hy  process  of  law^  if  the  former 
owners  do  not  surrender  up  the  register,  upon  proof  of  the  facts, 
to  the  Secretary  of  the  Treasury,  he  may  direct  the  collector  of 
the  district  to  which  the  ship  belongs,  to  grant  a  new  register 
to  the  purciiasers,  upon  their  complying  with  the  other  condi- 
tions, required  in  ordinary  cases.  Act,  2.  March,  1797.  sect. 
J.SU.  S.  Laws,  383. 


dnctcrf.*  (1) 
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(r)  fax.  a  &  UL  arihis  stBtate 


(t)latlie«:t  of  U.  S.  2.lfw:k,  180^  eftuTl.  sect  3.  (6  U. 
8.  L.  f25«)  proiMoB  k  aide  §&r  cases  of  ^^  abroad  at  the 
time  of  tale.  Ef  tlib  act  wben  a  roistered  sbip  is  sold  or 
traoiforred  ia  irtiole  or  in  part  to  a  dtixen  of  tbe  U.  S^  wliile 
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SO.  And  as  in  case  of  the  owoera  residence  otU  of  the 
King*$  dominionSf  it  would  be  impossible  to  comply  with 
several  of  the  requisites  t>efore-roentioned,  it  is  by  the 
last  stalnte  (a)  provided  and  enactedi  **  That  io  all 
**  cases,  where  the  owner  or  owners  of  any  ship  or  ves- 
^  sel  shall  reside  in  any  country  not  under  the  domin- 
**  ioD  of  bis  Majesty,  his  heirs  and  successors,  as  mem* 
"ber  or  members  of  some  Briiish  factory,  or  agent  or 
^  agents  for,  or  pKftner  (»r  partners  in,  any  house  or 
**  co-partnership  actually  carrying  on  the  trade  in  CheaU 
"  Britain  or  Inland^  at  the  time  when  he,  she,  or  they 
''shall  transfer  such  properly  in  any  ship  or  vessel,  so 
'<  that  an  indorsement  cannot  be  made  immediately,  nor 

(a)  34  Ge9.  3.  c.68. 1. 17. 

9 
■  "  ■'■  ■  *""        ■■■■      "  ■  '  '  III  ■  ■.■I        II  » 

sbe  18  without  the  limits  of  the .  U.  S.,  she  is  to  be  entitled  to  all 
theprivil^es  ofreg^tered  ships  of  the  U.S.,  provided  ail  the 
requisites  oflaw  for  the  registry  of  ships  are  complied  with^and 
a  new  certificate  of  registry  obtained  for  such  ship^within  three 
days  from  the  time  at  which  the  master  or  other  person  having 
tke  charge  or  cosmiand  of  the  ship  is  required  to  make  his 
fnal  report^upon  her  first  arrival  afterwards  in  the  U.S.,  agree^ 
ably  to  the  30th  section  of  the  act  2.  March,  1799,  for  regu- 
lating the  collection  of  duties  on  imports  and  tonnage.  And 
the  tonnage  duties  of  such  ship  are  payable  at  any  time  with- 
in the  three  days. 

If  a  ship  is  sold  by  a  master  while  abroad,  under  an  express 
or  implied  power  from  the  owner  to  sell,  in  case  of  extreme 
aecesBity,still  the  ship  must  (as  between  BritiBh  subjects)  be 
transferred  by  the  master,  according  to  the  requisitions  of  the 
registry  acts,  if  she  specifically  subsists  as  a  ship,  but  perhaps 
It  would  be  otherwise  where  she  was  a  mere  wreck.  Reid  v% 
Darby.  10  East.  143.  See  ante  as  to  maBter^9righttosell,p.  7. 

13 


<W  PART  L    CHAP.  IL 

^zeopj  of  tQch  bill  of  sale,  or  other  iiMframent  io 
^  writiogi  be  delirered,  nor  an  entry  thereof  indorsed 
^  on  the  oath  or  aflida^  it,  nor  a  oieinorandam  thereof 
**  made  io  the  book  of  regi»tert,  nor  notice  of  the  same 
^  given  to  the  commiaaiooers  of  the  costoma  in  the  mao- 
^'ne'r  before*mentiooed,  the  game  asaj  be  done  at  anj 
^  time  within  six  moniks  after  such  transfer  shall  have 
'^  been  made ;  and  that  within  im  daga  after  such 
*<  owner  or  owners,  or  some  persoo  legal! j  au*  [  51  ] 
'*thorixed  for  that  purpose,  by  him,  her,  or 
**  them,  shall  arrive  in  this  kit^dom,  if  such  ship  or 
**  vessel  shall  then  be  in  any  port  of  this  kingdom,  and 
"if  not,  then  within  leti  days  after  such  ship  or  vessel 
**  shall  so  arrive,  an  indorsement  shall  be  made  by  the 
"owner  or  owners,  or  some  person  legally  authorized 
"  for  that  purpose  by  him,  her,  or  them,  and  a  copy 
^  thereof  shall  he  delivered  in  manner  herein-before 
*^  mentioned,  otherwise  such  bill  of  sale,  or  contract  or 
^  agreement  for  sale  thereof,  shall  be  utterly  null  and 
"void  to  all  intents  and  purposes  whatsoever;  and 
"entry  thereof  shall  be  indorsed,  and  memorandum 
^thereof  made  in  the  manner  herein-before  direct- 
"ed/'  (I) 

21.  In  all  cases,  however,  when  a  ship  is  required  to 
be  registered  atien;  upon  any  transfer  of  the  property 
wholly  or  in  part,   the   registering  offir.ers  are   authorii- 

(1)  As  no  indorsement  is  required  by  the  act  of  the  U.  S.,do 
provision  exists  similar  to  that  contained  in  this  section.  And 
no  provision  in  any  case  seems  to  be  made,  whereby  a  partner 
or  agent,  who  is  abroad,  may  take  the  oath  or  affirmation,  or 
comply  with  the  other  conditions  required  by  law  to  obtain  a 
registry  of  a  ship. 
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«d  and  directed  to  require  the  bill  or  other  inelremeot 
of  tftle  thereof  to  be  produced ;  and,  if  it  ia  not  prodeC'^ 
od,  they  ar^  not  to  register  the  ahip  anew,  but  four  of 
the  comoiiaHionen  of  the  cuatoina  in  England^  or  three 
io  Scotland^  or  the  commander  in  chief  in  OM$m$ijf^ 
JerBejf^  and  fhe  foreign  territories,  may,  if  application 
tt  made  to  them,  upon  due  consideration  of  the  par* 
ticuiar  circumstances  of  the  case,  give  direction  for 
registering  the  ship  anew,  and  granting  a  certificate,  not* 
withstanding  the  bill  or  other  instroment  of  aale 
[  5S  ]  shall  not  have  been  produced,  if  all  other  rigala* 
tions  are  complied  with  (6)«  (I) 
22.  Under  this  head  of  transfer  of  pmperlj,  it  seema 
fit  to  notice  the  provisions  made  by  the  Legislature  to 
prevent  such  transfer  from  being  made  io  a  forrignen 
It  muat  be  obvionii,  from  what  has  been  already  pointed 
out,  that  a  transfer  of  any  share  to  a  foreigner  would 
deprive  the  ship  of  its  privileges,  and  consequently 
greatly  prejudice  the  owners  of  the  other  shares ;  and, 
to  prevent  this  evil,  it  was  enacted  by  a  atatute,  made 
in  the  ikirianik  year  of  the  present  reign  (c),  and  which 
is  now  in  force,  ^  That  Bofdreignery  or  other  person  or 
^  peraona  whatsoever,  not  being  a  naiuralJ)oru  subject 
^  of  his  Majesty,  his  heirs  or  successors,  shall  be  entit* 
**  led  to,  or  shaU  purchase,  or  contract  for,  any  part  or 

ik)  34  G^.  o.  c.  68.  t.  30.  (c)  13  Ge*.  3.  c.  26. 

(1)  So  the  act  of  the  U.  S.  requires  that  there  should  be  pro- 
duced a  bill  of  sale,  or  other  instrument  in  writing,  wherever 
there  is  a  transfer  of  the  ship,  before  she  can  be  registered 
anew.  Act,  31.  December,  1792.  sect.  14.  And  no  authority 
seems  given  to  any  officer  to  dispense  with  this  role  in  any 
case. 
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^  p0rti»  «hM  or  •bttcs,  of  aoy  Briiiak  tUp  or  Yond 
^vlHitioeTer»  beloogiog  oolj  to  natonilboni  sobjecti 
^  of  hk  Majesty,  hk  |iein  or  sncceMort,  witlMiit  tho 
^  cooioot  io  wrif  ing  of  the  owner  or  owners  of  three* 
^  fonrth  parts  in  Taloe,  at  least,  of  such  ship  or  ▼eesol, 
<*  for  that  porpose  first  had  and  obtained,  and  indorsed 
^  on  the  certificate  of  the  register  of  such  ship  before 
^  two  witnesses ;  and  all  agreements,  contracts,  purcha- 
<*  aeSy  and  sales  of  aoj  part  or  share  of  any  BrUuk  ship 
*^  or  vessel,  belonging  only  to  naiural-bom  sub- 
^  Jects  of  his  Majesty,  his  heirs  or  successors,  [  53  ] 
^  made,  entered,  into,  contracted  for,  or  conclod- 
'<  ed,  by  any  sneh  foreigner,  or  other  person  or  persons, 
<*nof  being  a  naiural-bom  subject  or  subjects  of  his 
^  Majesty,  his  heirs  or  soceessors,  without  such  con- 
'*  sent  first  had  and  obtained,  and  indorsed  as  aforesaid, 
**  shall  be,  and  are  hereby  declared  to  be  absolately  null 
^  and  void,  to  all  itotenta  and  purposes  wbafsoever*" 

That  part  of  the  statute  of  the  iwenty-Btxik  jear  of 
the  present  reign,  which  provides  for  the  stirrauler  of 
th^  certificate  in  the  case  of  traDsfer  to  a  foreigner^  has 
been  already  noticed  (d) :  I  have  not  found  any  statute 
which  requires  a  new  register  after  a  transfer  of  prop- 
erty wholly  or  in  part  to  a  foreigmr.  Doubtless,  if  a 
ship  transferred  to  a  foreigner  ahould  be  re-transferred 
to  a  subject,  so  as  to  become  entitled  to  claim  again  the 
privileges  of  a  BriiUh  ship,  a  new  register  would  be 
necessary  to  revive  the  privileges ;  yet  this  does  not 
appear  to  satisfy  the  words  used  in  a  section  of  a  late 
statute  (e),  which,  if  I  rig&tly  understand  it,  requires  a 
ship  to  proceed  to  some  port  in  order  to  be  registered 
anew,  io  case  of  a  transfer  of  part  made  to  a  foreigner^ 

Of)  Chap.^,9. 15.  satt^  p^;e36.       (e)  34  Gm.&  c.68.t.  32. 
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which,  for  waot  of  tht  consent  of  the  other  part^wnerty 
may  be  nail  and  void  in  con«equence  of  the  before* 
mentioned  statute  of  the  tkiritenth  jear  of  the  present 
reign ;  hot,  as  I  am  not  Bati»fit:d  that  I  perfectly  com** 
prehend   the  meaning  of  tbe  words^  I  shall  refer  the 

reader  to  tbe  Appendii,  in  which  it  will  be  found 
[54]  at   length  that  I  may  not  mislead  bis   judgment 

by  abridging  it  (1). 

(1)  There  is  no  clause  in  the  act  of  the  U.  S.  requiring  the 
assent  of  the  other  owners  to  the  transfer  of  a  part  of  a  register- 
ed ship  to  a  foreigner.  But  eveiy  such  transfer,  whether  by 
way  o£  trust,  confidence,  or  otherwise,  must  be  made  known, 
otherwise  a  forfeiture  is  incurred  of  the  ship  la  manner  as  is 
stated  in  note  to  p.  37.  Act,  31.  December,  1792.  sect.  16. 

It  has  moreover  been  the  policy  of  the  legislature  of  the  U. 
S.  for  the  purpose  of  encouraging  ship-building  among  our  cit« 
izens,  to  confer  certain  privileges  on  ships  built  within  the 
U.  S.,  even  when  owned  by  foreigners.  These  privileges  are 
not  equal  to  the  privileges  enjoyed  by  citizens  of  the  U.  S.,  but 
are  superior  to  those  of  foreign  built  ships.  Such  ships  are 
entitled  to  be  recorded. 

Eveiy  such  sldp  must  be  recorded  in  the  office  of  the  collec- 
tor of  the  district  in  which  she  was  built.  In  order  to  entitle 
lier  to  be  recorded,  the  carpenter  who  built  her,is  to  make  oath 
or  affirmation  before  the  collector,  that  he  built  her,  and  is  to 
give  a  description  of  her,8imilar  to  that  required  on  the  registry 
of  a  new  ship.  She  must  also  be  measured,  and  a  certificate  of 
the  admeasurement  be  made  and  counter8igned,and  a  certificate 
of  the  record  be  granted,  in  the  same  manner  as  is  required  in 
cases  of  registry.    Act,  31.  December,  1792.  sect.  20.  21.  22* 

Eveiy  change  of  the  master  must  be  indorsed  on  the  certifi- 
cate, and  recorded  and  transmitted  in  the  same  manner,  as  in 
cases  of  registered  ships,  ibid.  23.  On  entry ^  the  certificate  of 
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SS.  HaviDg  thot  detailed  tiie  Mreral  lefslatnre  pro* 
rmiom  oa  this  ioiportaiit  tnbject,  I  proceed  to  notice 


the  record  most  be  produced  to  the  collector,  where  the  ship 
ii  entered,  ibid.  24.  Neglect  or  refusal  in  either  case,  occa- 
sions a  forfeiture  of  the  privileges  of  a  recorded  ship. 

The  preceding  notes  refer  to  ships  employed  as  regitured 
or  recorded  ships  in  foreign  trade.  It  may  not  be  amiss  per- 
haps to  add  some  of  tlie  proTisions  tliat  afiect  ships  engaged  in 
domestic  trade. 

As  to  ships  engaged  in  the  coasting  trade  or  fislieries,  in 
order  to  entitle  them  to  the  privileges  of  sliips  of  tlie  D.  S., 
in  soch  employment,  they  most  be  enrolled,  and  for  that  par- 
pose  most  (as  has  been  before  stated)  possess  the  same  qualifi- 
cations, and  the  same  requisites  must  be  complied  with,  as  are 
made  necessary  for  reg^tering  ships.  And  the  same  duties  and 
authorities  are  given  and  imposed  on  all  officers  respectively, 
in  relation  to  such  enrolments^  and  the  same  proceedings  are  to 
be  had,  in  similar  cases,  touching  such  enrolments ;  and  the 
ships  so  enrolled,  with  the  master  or  owner,  are  subject  to  the 
same  requisites,  as  are  in  those  respects  provided  for  ships  reg- 
istered. A  record  of  the  enrolment  is  to  be  made,  and  a  certi- 
ficate or  copy  g^nted,  in  the  form  prescribed  by  law.  Act,  18. 
February,  1793.  ch.  8.  sect.  1.  2.  2  U.  S.  L.  168.  But  if  a  ship 
be  under  twenty  tons,  she  need  not  be  enrolled^  but  must  be 
Ucenced.  ibid.  Ships  so  enrolled,  must  moreover  have  a  licence 
in  force  for  the  coasting  trade  or  fisheries,  before  they  are  en- 
tftled  to  the  privileges  of  the  ships  of  the  U.  S.  And  in  order 
to  the  licencing  of  a  ship,  the  husband  or  managing  owner, 
must  give  a  bond  with  one  or  more  sureties,  in  a  sum  varying 
according  to  the  tonnage  of  the  ship,  from  one  hundred  to  one 
thousand  dollars ;  that  the  ship  shall  not,  during  the  existence 
of  the  licence,  be  engaged  in  any  trade  whereby  the  revenue  of 
the  U.  S.  shall  be  defrauded.    And  the  master  must  also  sweai* 
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the  judicial  d^erminaiio$iBj  to  wbich  thej  have  given 
riise.     Il  may  be   proper   also  to  observe,  that  similar 


or  affirm,  that  be  is  a  citizen  of  the  U.  S.,  and  that  the  licence 
shall  not  be  used  for  anj  other  ship,  or  any  other  employment, 
than  that  for  which  it  Is  specially  g^nted,  or  in  any  trade  or 
business,  whereby  the  revenue  of  the  U.  S.  may  be  defraud- 
ed. And  if  the  ship  be  of  less  burthen  than  twenty  tons,  the 
hosband  or  mana^ng  owner,  must  swear  or  affirm  that  she  is 
wholly  the  property  of  citizens  of  the  U.  S.  The  licence  is 
then  to  be  granted  in  the  form  prescribed  by  law,  and  is  in 
force  i^enerally  for  a  year  only ;  and  while  she  continaes  to  be 
owned  by  the  same  person,  and  to  be  of  the  same  description, 
aiid  employed  in  the  same  business  as  are  stated  in  the  licence, 
ibid,  sect  4.  5. 

Registered  sliips  may  be  enrolled  by  giving  up  their  regis- 
ter, and  so  vice  versa  enrolled  ships  may  be  registered  upon  giv- 
ing up  th^r  enrolment  and  licence.  And  when  any  ship  is  in 
another  cfistrict  than  that  to  wliich  she  belongs,  the  collector  of 
such  district,  upon  the  application  of  the  master  or  commander, 
and  liis  taking  an  oath  or  affirmation  that,  according  to  his  best 
knowledge  and  belief,  the  property  remains  as  stated  in  the 
register  or  enrolment,  proposed  to  be  given  up,  and  upon  his 
giving  the  bonds  required  for  granting  registers,  shall  make  the 
exchanges  aforesaid.  The  enrolment  and  licence,  or  register 
so  granted,  must  be  delivered  to  the  collector  of  the  district 
wliere  the  sldp  belongs,  within  ten  days  after  her  arrival  there- 
in, and  l>e  by  him  cancelled,  under  the  penalty  of  one  hundred 
dollars  to  be  paid  by  the  master,  ibid,  sect  3. 

Ships  not  enrolled  and  licenced,  or  under  twenty  tons  bur- 
then, not  licenced,  (other  than  regiitred  skips^)  if  found  trad* 
ing  between  district  and  district,  or  between  different  places  in 
the  same  district,  or  carrying  on  the  fisheries,  pay  the  same  fees 
and  tonnage  as  foreign  ships,  if  laden  with  goods,  the  growth 
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regolatioDS  have  been  made  with  reaped  to  lri$k  sbipi 

(/)•  (I) 


CfJ  JH«ft  Statute,  37  GtM.  3.  e.  23.    8tatiite  of  tl^  Uniled  Klap. 
doBi,  43  6e#.  3.  e  61. 


or  mapqfactare  of  the  U.  S.  onlj,  (distilled  spirits  excepted)  or 
In  ballast ;  but  if  baying  on  board  anj  articles  of  foreign  growth 
or  manofactnre,  or  distilled  spirits,  other  than  sea  stores,  are, 
with  their  lading,  forfeited,  ibid.  sect.  6.  Ships  found  with  a 
false  licence,  or  making  use  of  a  licence  belonging  to  another 
ship,  are  together  with  their  caigo  forfeitedibid.  sect  5.  Ships 
Ueeneed^  if  transferred  to  any  person  not  a  citizen  of^  and  resi- 
dent within  the  U.  S.,  or  if  employed  in  any  other  trade  than 
that  for  which  they  are  licenced,  are  together  with  their  cargo 
forfeited,  ibid.  32.  Ships  enrolled  and  licenced,  if  proceeding 
on  a  foreign  voyage  without  delivering  up  the  enrolment  and 
licence,  and  being  duly  registered,  are,  together  with  the  cargo 
imported,  forfeited,  ibid.  sect.  8.  But  ships  licenced  for  the 
fisheries,  may  obtain  permission  to  touch  and  trade  at  foreign 
ports,  and  may  thereupon  take  on  board  goods  of  foreign  growth 
or  manufacture ;  but  if  found  with  such  goods  on  board  witiiin 
three  leagues  of  the  coast,  without  having  such  permission 
are,  t<^ether  with  such  goods  imported  therein,  forfeited,  ibid, 
sect  21.  But  these  forfeitures  do  not  apply  to  any  part  of  the 
cargo,  which  is  owned  by  other  persons  than  the  master,  own? 
er  or  mariners  of  the  ship.  ibid.  33. 

Registered  ships  are  not  interdicted  from  trading  between 
district  and  district,  but  their  privileges  are  not  as  g^eat  as  those 

(1)  The  registry  acts  of  the  U.  S.  have  not  as  yet,  given  rise 
to  many  judicial  decisions.  But  the  following  have  been  re-^ 
ported,  and  may  be  properly  introduced  in  this  place. 

Courts  of  law  will  not  lend  their  aid  to  sanction  any  proceed- 
ings in  violation  of  the  registry  acts ;  and  therefore  they  will 
not  enforce  contracts  which  are  made  id  fraud  of  them.  There- 
fore where  one  Coiilson.  an  alien,  had  employed  funds  to  a  con^ 
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The  g^eral  object  of  (hte  statute*  has  been  already 
pointed  out,  namely,  the  reatriction  of  the  commercial 
pri?ile^  formerly  enjoyed  by  BriiiA  oirners  of 
ahipa,  wherever  built,  to  British  owners  of  ships,  built 
within    the     dominions    of  bia     Majesty.     All    such 


of  licenced  ships,  ibid.  sect.  6. 20.  33.  Foreign  ships  also  may 
trade  in  like  manner  in  goods  of  the  growth  or  manufacture  of 
ttie  U.  S.,  but  not  of  foreign  countries,  ibid.  sect.  6. 24. 

The  Ucences,granted  are  to  be  numbered  progresfiively,  be^ 
ginning  muw  eveiy  year.  ibid.  sect.  7.  Ships  licenced  or  en* 
rolled,  or  registered  anew^  or  exchanged  the  one.for  the  other, 
are  to  hold  their  former  name,  ibid,  sect  7.,  and  are  to  have 
their  names  and  the  ports  where  they  belong  painted  on  their 
stems,  ibid.  sect.  1.1 .  Every  change  of  the  master  of  such  sldps 
Is  to  be  reported  to  the  collector  and  indorsed  upon  the  li- 
cence, and  a  neglect  in  this  particular,  subjects  the  ships  to  pay 
the  fees  and  tonnage  of  registered  ships,  ibid,  sect  12. 

There  are  various  other  regulations  respecting  ships  em* 
ployed  in  the.coastii^  trade  and  fisheries,  in  the  act  above 
cited ;  but .  the  foregoing  seem  to  be  the  most  material  to  be 
noticed  in  these  aimotatioQS, 


■.W4**WW 


siderable  amount  in  foreign  trade,  of  which  Joseph  Anthony  & 
Co.,  who  were  American  citizens,  were  the  ostensible  owners, 
and  the  ships  were  registered  by  them  as  their  own,  and  the 
cargoes  entered  at  the  custom  house  as  their  own ;  for  which 
Coulaon  paid  them  a  commission ;  and  afterwards  cross  actions 
were  brought  and  referred,  and  a  balance  reported  to  be  due  to 
Anthony  b  Co, ;  upon  objection  being  made  to  the  report  of 
the  referees,  on  the  ground  that  the  balance  grew  out  of  these 
illicit  transactions,  the  Supreme  Court  of  Pennsylvania  decided 
against  the  affirmance  of  the  report,  and  said  that  the  positive 
providbna  of  the  laws  of  the  U.  S.  respecting  registered  ships, 

14 
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sbipt  are  emiUled  and  remind  to  be  regiilefed ;  bal 
by  reetoo  of  the  partiralar  penning  of  that  chme  of  the 
•tatttte,  which  aubjecfs  sbipa  to  forfeitaie  for  departhig 
frooi  port  withoat  beinjR  regiitered,  it  aeeon  that  the 
forleitore  is  imposed  on  snch  ships  only,  as  were  in  ex- 
istence at  the  passing  of  the  stalote,  and  departed  from 

the  natoral  policy  of  the  naTigatioD  qrstem,  good  faith  towaidi 
belligerent  powers,  and  the  yeiy  fomidattoBs  of  morality  were 
violated  in  these  transactions;  and  that  noconrt  of  justice  in 
tiie  U.  S.  coold  lend  its  aid,  at  any  time,  or  in  any  degree, -to 
recorer  a  debt  originating  in  a  soorce  so  forlddden,  so  fonl^  and 
so  pemicioos.  MayMn  y.  Godson.  4  Dall.  Rep.  298.  The  same 
doctrine  was  held  in  Doncanson  ▼.  ITIiare.  4  DalL  Rep.  308, 
which  was  trover  bronght  by  an  alien  owner  to  recover  a  ship 
of  a  purchaser  under  a  foreign  condemnatioD — and  by  the  Cir- 
cuit Court  of  the  U.  S.  in  Mnigatroyd  ▼.  M'Lore.  4  DalL  Rep. 
342,  which  was  an  action  of  replevin  broiight  by  the  plaintifi^ 
as  trostee  of  Dmicanson,  to  recover  the  same  ship. 

It  seems  to  harie  been  thought  by  the  Supreme  Court  of 
Pennsylvania  at  one  time,  that  diat  part  of  the  oath  required  to 
be  taken  by  the  owner  or  one  of  the  owners  upon  application 
for  registry,  ^^  that  there  is  no  -subject  or  citizen  of  any  foreign 
prince  or  state,  directly  or  indirectly,  by  way  of  tnnt,  conft- 
dence,  or  otherwise,  interested  in  such  ship  or  vessel,  or  in  the 
profits  or  issues  thereof,' Vas  applicable  only  to  the  case  where 
an  owner  resides  In  a  foreign  country  as  a  consul,  or  agent  <Mr 
partner  of  a  house  consisting  of  citizens  of  the  U.  S.,  and  not  to 
cases  where  the  owner  was  resident  in  the  U.  S.  Murgatroyd  v. 
Crawford,  3  Dall.  Rep.  491.  Bat  see  the  Act  of  31.  Decem- 
ber, 1792.  sect.  4.  7.  16.  17.  And  in  a  sabsequent  case,  tlK 
same  court  declared  that  the  doctrine  in  the  above  case  was  er- 
roneous and  untenable.  Duncanson  v.  M^ Lure.  4  Dall.  Rep.  308. 
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their  port  wHboul  being  registered,  after  iheir  6rBl  arrival 
there,  al  the  expiration  of  the  DOlice  Iherebj  direcled(g)  :^ 
and  it  is  expretalj  declared  by  the  $€eond   statute  (A)t 
thai  ail  ships  not  entitled  to  the   privileges  of  a  Brituh 
ship,  or  of  a  ship  owned  bj  BTitish  subjects  (which  lal- 

Lord  Eidon  in  the  case  otJ^ng  v. 
(^)  36  Ge:  3.  c  60.  ».  33.  But    iHi/;  3  Bos.  fc  PuL  209. 
lee  the  judgment  pronounced  by        (A)  27  Gm.  3.  c.  19.  t.  IS. 


The  4th  sect  of  the  act  of  31  .December,  1792,  having  pro* 
vided,  that  in  case  snj  of  the  matters  of  fa^t  in  the  said  oath 
alleged,  which  shall  be  within  the  knowledge  of  the  party  so 
swearing,  shall  not  be  tme,  there  sliaU  be  a  forfeiture  of  the 
ship  and  appurtenances,  in  respect  to  wliicb  the  oath  shall  have 
been  made,  or  of  the  vahu  thereof ^  to  be  recovered  with  costs,  of 
the  party  taking  oath,  a  question  has  arisen  whether,  upon 
a  forfeiture,  the  property  of  the  ship  actually  vested  in  the  U. 
S.,  before  any  election  was  m^  to  proceed  gainst  the  ship, 
or  against  the  person  takii^  the  oath ;  and  the. Supreme  Court 
of  the  U.  S.  have  held  that  it  did  not  so  vest,  and  that  therefore 
no  action^  would  lie  against  the  assignees  of  a  bankrupt,  (who 
had  taken  the  oath)  to  recover  the  purchase  money  received  by 
them  upon  a  sale  of  the  ship,  nuule  by  them  before  a  seizure 
of  the  ship.  U.  S.  v.  Grundy,  j&c.  3  Cranch.  Rep.  337.    And  it 
seems  that  the  ship,  in  such  ca8e,cannot  be  seized  in  the  hands 
of  a  honafide  purchaser,  for  the  offence.     See  the  case  of  the 
An^kowfi  Maugin^  in  the  District  Court  of  U.  S.  in  Maryland, 
cited  in  a  note  to  3  Cranch.  Rep.  356. 

The  act  of  U.  S.  above  cited,  in  the  14th  sect,  having  re* 
quired  ^  that  vken  any  ship  or  vessel,  which  shall  have  been 
^  regi^ered  pursuant  to  this  act,  or  the  act  hereby  in  part  re* 
^  pealed,  shaU^  in  whole  or  in  part,  be  sold  or  transferred  to  a 
^  citizen  or  citizens  of  the  U.  S.,  or  shall  be  altered  in  form  or 
•^  burthen,  &c.-;  vn  every  such  caw^  the  ship  or  vessel  shall  be 
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ter  have  been  already  shewn  to-  be  auch  odIjt  aa 
^ere  so  owned  and  registered  under  the  old  atat-    [  55  ] 
atea  before   the  commencement  of  the  new  re- 
striction) and  all  iihips  not  registered  according  to  the 
directions  of  the  jEral  of  the  new  statutes,  shall,  although 
owned  bj  his  Majesty's  subjects*  be  deemed  a/t^n  ships, 

^^  registered  anew  bj  her  former  name,  according  to  the  direc- 
•^^  tions  herein  before  contained,( otherwise  she  shall  cease  to  be 
^^  deemed  a  ship  or  vessel  of  the  U.  S.,)and  her  former  certifi- 
^'  cate  of  registry  shall  be  delivered  up  to  the  collector,  to 
'^whom  application  for  such  new  registry  shall  be  made,  cd  the 
^  time  that  the  $ame  $haU  be  tnade^  4^.  ^^  a  question  has  been 
very  elaborately  argued,  as  to  the  time  when  the  new  registry 
should  be  made,  in  order  to  preserve  to  the  ship  her  American 
charact  ar.  The  questioli  arose  upoti  af  bond  given  for  the  pay* 
ment  of  duties  on  goods  imported  in  a  ship,  and  the  amount  to 
be  liquidated,whether  foreign  or  domestic  duties,  was  disputed. 
The  facts  of  the  case  were  as  follows :— ^The  registered  ship 
Missouri  belonging  to  Mess.  W.  &  F.  sailed  from  Philadel- 
phia to  Canton.  While  at  sea  with  her  register  on  board,  she 
was  in  part  sold  by  Mess.  W.  k  F.  to  J.  G.  K.  &  others,  citi- 
zens of  the  U.  S.,but  wA  not  then  registered  anew  by  her  former 
name,  nor  was  tiliere  made  ^any  instrument  in  writing,  }n  the 
nature  of  a  bill  of  sale,  writing  at  length  the  certificate  of  re- 
gistry. After  the  ship  returned  from  her  voyage,  and  before 
emy  repwtt  or  entry ^  J.  G.  K.  and  the  others,  the  vendees,  made 
a  parole  resale  of  their  part  of  the  ship  to  Mess.  W.  &  F.,  so 
that  the  whole  revested  in  them ;  and,  on  the  same  day,  after- 
wards, the  register  was  delivered  up  by  the  master  to  the  col- 
lector, and  the  ship  duly  reported  and  entered;  and  F.,  one  of 
the  firm  of  Mess.  W.  &  F.,  upon  the  entry  ofiered  to  make  oath^ 
that  the  register  contained  the  names  of  all  the  persons,  who 
were  then  owners  of  the  ridp ;  and  stated  the  preceding  facts. 
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and  be  IkMe  to  (be  laoie  peiialtiat  and  forfeitores  aa 
•<Mialu|M.  It  lataljt  however,  became  a  question, 
whether  a/bra^-frnttt  ship  conld  legallj  be  owned  hj 
Briii9k  tobjecta,  and  emplo jed  by  them  in  the  same 
trade,  m  which  such  a  ship  might  be  emplojed  bj  alien$. 
The  question  arose  in  an  action  (t)  upon  a  policj  orin« 

(t)  Lmir^  ^Hf»  3  Boi.  &  Pul.  309. 


About  a  month  afterwards,  Mess.  W.  &  F.  made  a  UU  of  sale 
to  J.  G.  K.  &  others,  reciting  the  register,  and  thereupon  the 
ship  was  registered  anew  as  the  property  of  Mess.  W.  &  F.  b 
K.  &  others  as  joint  owners  ;  and  about  a  fortnight  afterwards, 
K.  &  the  others,  reconveyed  their  part  by  a  legal  bill  of  sale 
to  Mess.  W.  $L  F.,  and  the  ship 'was  thereupon  registered  anew 
as  the  property  of  Mess.  W.  &  F.  The  Supreme  Court  of  the 
n.  S.  in  delivering  their  opinion  said,  that  the  question  depend- 
ed much  on  the  le^latiye  meaning  of  the  word  mhen^  in  the 
section,  whether  it  designated  the  precise  tiihe  when  a  partic- 
ular act  must  be  performed,  in  order  to  save  a  forfeiture,  or  an^ 
occurrence  wliich  shall  render  that  particular  act  necessary.  It 
might  be  used  either  way  ;  but,  in  their  opinion,  it  was  in  this 
section  used  in  the  latter  sense.  No  man  could  contend  that 
the  transfer  of  a  ship,  and  the  obtaining  of  a  new  register,  were 
to  be  simultaneous.  The  one  must  precede  the  other,  and  un- 
less the  transfer,  or  the  repairs  and  alterations  of  the  hull  were 
in  all  cases  to  be  made  in  the  collector's  office,  a  reasonable  in- 
terval between  those  acts  must  be  allowed,  and  this  reasonable 
interval  must  depend  on  the  nature  of  the  case.  Upon  a  trans- 
fer of  a  ship,  while  at  sea,  a  new  register  is  to  be  obtained,  but 
this  cannot  be  before  the  return  of  the  ship,  because  the  old  cer- 
tificate of  registry  must  be  given  up  before  the  new  one  is  to 
be  granted.  It  is  then  a  clear  consequence  of  establishing,  fhat 
a  new  register  was  not  required  before  the  arrival  of  the  ship 
MIsBoaTi,  that  on  her  arrival  in  port,  she  was  an  American  ship. 
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■oraBce  M  tbe  tbip  Lucyt  *t  aod  from  Pad^tow  in  Corn* 
wtdl  to  Lighornm  The  »bip  was  Spanish^buiU^  pur* 
cbiied  by  tbe  Plaintiff,  a  British  aubject ;  vaa  not  regia- 
tared ;  bad  paid  the  alien  dutica  ;  bad  lailed  witboot 
ceDTOj,  and  witboot  licence  to  proceed  witboat  coovoj ; 
aod  bad  been  captured   oo  the  voyagfB.     Tbe  elaiote 


and  her  cargo,  when  imported  into  the  U.  S.,  was  liable  to  the 
duties  imposed  on  American,  and  not  on  foreign  bottoms.  If 
8o,the  subsequent  failure  to  register  the  ship,  would  require  very 
plain  words  to  charge  them  with  higher  duties, — and  it  seemed 
to  the  court  that  the  words  of  the  act,  that  the  ship  should  be 
registered  anew  upon  every  transfer,otherwise  she  should  cease 
to  be  deemed  a  ship  of  the  U.  S.,  operated  on  future,  not  on 
past  transactions.  The  meaning  is,  that  she  shall  so  cease  after 
the  lapse  of  the  time,  when  she  ought  to  have  been  registered 
anew.  But  before  that  time  had  elapsed,  the  Missouri  had,  as 
an  American  ship,  actually  imported  a  cargo,  whose  liability 
to  duties  had  commenced.  In  the  case  of  an  alienation  to  a 
foreigner,  the  privileges  of  an  American  bottom,  are  ipso  facto 
forfeited ;  but4f  to  a  citizen,they  are  not  forfeited  until  after  the 
ship  ought  to  have  been  registered  anew,  and  the  oath  which 
entitles  her  to  enter  as  an  American  bottom,  does  not  require 
such  a  new  register  as  a  preliminary.  The  court  were  further 
of  opinion,  that  in  this  case  the  intermediate  alienation  and  re- 
purchase of  part  of  the  ship  had  worked  no  forfeiture,  and  had 
created  no  necessity  for  a  new  register;  and  tliat  as  the  names 
of  all  the  persons,  who  were  then  owners  of  the  ship,  were  in 
the  old  register,  the  oath  required  upon  entiy  could  be  fairly 
taken.  But  as  to  the  point,  at  what  time  a  failure  to  register 
anew  would  affect  the  ship  with  forfeiture  of  her  American 
character,  they  gave  no  opinion.  IJ*.  S.  v.  Willings,  &c.  4 
Cranch.  Rep.  48.  S.  C.  4  Pall.  Rep.  374. 
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38  Geo.  3.  r,.  76.  (k)  had  mad«  it  onkwfvl  for  aoj  abipt 
belonging  lo  faia  Majeatj'a  aobjects  to  aail  without  con* 
voy,  apd  had  rendered  inaurance  upon  aech  ships  ? oid^ 
if  thej  did  nil  without  convoy,  with  an  exception  how* 
ever  of  *^  any  ship  or  9€$ulj  not  required  io  be  regisier* 
*<  ad/*  and  Ihe  came  therefore  depended  upon  deteran* 
iaing  whether  or  no  the  ship  Lmey  was  a  abip  required 
to  be  registered.    The  noble  Lord  who  then  presided 

in  the  Court  of  Common  PleaS|  deliTered  the 
[56]  opinion  of  the  Court  in  the   negative  in  a  Terjr 

elaborate  argument,  in  which  the  principlea  and 
pforisioiis  of  these  statuter  are  commented  uftoo  and 
explained  with  all  the  depth  of  research  and  acuteaesa 
of  penetration,  that  characterise  his  Lordahip'a  miori» 
The  result  of  his  Lordship's  reaaoniog,  as  espresaed  in 
his  own  words,  is  this:  ^*  A  British  owner  of  ^foreign" 
^  buiU  ship  maj  engage  in  neii/ra/  trade,  and  will  be 
**  liable  to  the  alien  duties;  but  it  was  not  the  policy  of 
<*  the  Legislature  to  prevent  British  aubjects  from  em- 
<<  ploying  foreign  ships  in  neutral  trade,  in  as  ample  a 
<'  manner  as  they  can  be  employed  by  aliens.**  (1) 


[k)  Mt€iim§  1. 4. 6.  This  act  eapired  en  ibe  signing  of  the  prelim- 
insry  articles  of  the  Ust  fMeoe. 


(l)  The  act  of  the  U.  S.  has  no  prohibitory  provision,  and 
therefore  the  principle  of  this  case  is  undoubtedly  applicable  to 
AflMikan  owners  of  foreign  bulh  ships.  Ships  so  owned,  are 
entitled  to  receive  from  the  custom  house  a  document  for  their 
protection,  called  a  certificate  of  ownersldp,  and  are  entitled  to 
cefiaiB  privileges  by  the  express  enactments  of  the  legislature. 
See  Act,  14.  April,  1802.  ch.  26. 6  U.  S.  L.  72.  Act,  2.  March, 
1803.  ch.  69.  6  U.  S.  L.  219.  This  certificate  of  ownership  is 
soraetimes  called  aiea  Utter^  but  that  term  seems  most  correct- 
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24.  The  ttatalei  reqoire  the  oficert  to  make  a  regk- 
Hy  d€  novOf  and  to  grirat  a  neir  certificate,  infiwe  cases : 
Firsit  where  the  old  certificate  has  been  lost  or  mis- 
laid (I)  ;  Secondly t  where  the  certificate  is  wilfully  de- 
tained hy  the  master  (m) ;  Tkirdlgt  where,  after  a  trass- 
fer  of  part  of  the  property  in  the  same  port,  the  owaers 
of  the  part  not  transferred  desire  a  new  registry  (») ; 
Fourthly t  where  the  ship  is  altered  in  form  or  bnrth* 
en  (o);  and,  Fifthly ^  upon  any  transfer  of  properly  to 
another  port  (p).  The  statute  of  King  William  also 
required  a  new  register  in  case  of  a  change  of  the  ship^i 
name  (p),  but  this  change  is  niow  altogether  prohibit- 
ed (f  )•  In  cases  net  allowed  by  the  statutes  a 
new  register  ought  not  to  l>e  granted ;  and,  there*  [M"  ] 
fore,  where  the  commissioners  of  the  cnstoms  re- 

(Q  36  Ge:  3.  c.  60.  t.  )3.  {p)7UZ  WiU:  ^  c  3S.  t.  31. 

(«)  38   Gra.  3.   e.  34.  t.  14.|        (q)  36  OM.3-e.  60.  t.  19.   The 

34  099,  3.  c.  68.  t.  19.  ttot.  34  Of,  3- c.  68. «.  23.  appeui 

*   (n)  S4  6m.  3.  c-  68.  t.  St.  to  |m>vide  for  anothar  case.    See 

(•)  36  Om.  3.  c.  60.  t.  24.  bdiBK  p.  53. 

ly  applied  to  the  $ta  Utter^  prescribed  by  our  treaties  with  foi^ 
eign  powers,  eo  nomine^  although  in  our  act  of  Ist  June,  1796. 
ch.  45.  3  U.  S.  L.  356.  iris  denominated  a  poisport.  And  a 
question  has  arisen  upon  a  policy  of  insurance,  where  a  ship 
sailed  with  a  certificaU  ofownerthipj  and  the  policy  contained  a 
warranty  that  the  ship  sailed  with  a  sea  letter^  whether  such 
certificate  was  a  compliance  with  the  warranty.  The  Supreme 
Court  of  New  York  held  that  it  was  not,  because  a  sea  letter  was 
a  document  known  and  prescribed  by  treaties  with  the  U.  S., 
and  no  parole  evidence  could  be  admitted  to  shew  that  in  com- 
mon parlance,  it  was  understood  to  be  a  certificate  of  owner- 
ship. This  decision  however  was  reversed  by  the  Court  of 
Errors.  Sleght,  &c.  v.  Hartshome  and  Rhinelander,  &c.  1  John. 
Rep.  192.    2  John.  Rep.  531. 
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fined  to  order  a  new  ooe  lo  be  madey  upon  the 
tion  of  ceriaiD  ioMirert,  to  whom  a  oiajor  |fArt  id  vaJn^ 
of  a  ahip  had  bean  asBigmed  upon  abapdonaient  theri(<^ 
lo  then,  the  owner  of  the  repiaiiMng  part,  who  ^h%  tofff, 
the  matter,  having  obtained  pos^esBiqii  .of  the  c^rjtificat^ 
and  refused  to  produce  it,  or  allow  an  ^odors^vnenl  of 
the  trao&fer  to  be  made  upon  it ;  the  Court  of  King',i 
Bench  held  (he  refusal  of  the  Commissbners  to  be 
jBSt  (jr). 

25.  A  bill- of  sale  from  the  original  builder  to  th# 
first  purchasers  of  a  jiew  ship,  need  not  contain  a  recital 
of  a  certificate  of  registry  (s),  nor  can  properly  do  so, 
because  regularly  the  ship  is  not  to  be  registered  until 
it  comes  to  their  bands,  although  they  oiust  cause  it  to 
be  registered  befpre  the  qommencement  of  a  voyage. 

Upon  the  legislatiFe  provisions  relating  to  subsequent 
transfers  of  the  property!  the  following  cases  have  been 
decided. 

It  was  decided  not  long  after  the  passing  of  the  stat- 
ute of  the  iweMy  sixik.ye^r  of  (he  present  reign,  that  a 
bill  of  sale,  absolute  upon  the  face  of  it,  although  in 
reality  infeoded  only  as  a  security  for  the  p^y- 
[58]ment  of  a  promisor/ note,  made  while  the  ship 
was  at  sea,  and  not  containing  a  recital  of  the 
certificate,  was  for  that  reason  absolufely  void  ;  and 
that,  although  the  grand  bill  of  sale  was  delivered  at 
the  time  of  the  transaction,  and  the  person  lo  whom  the 
transfer  was  made,  took  possession  of  the  ship,  as  soon 
as  she  retom^jl  to  this  cofintry,  yet  the  assignees  under 
a  commission  of  bankrupt,   which    had   issued   in   l^e 

(r)  T%e  Kbng  9.  Thd  emnmUtimien    de  fiov«»  >lieh.  T.  43  Geo,  3. 
•ftke  Ctuionut  upon  an  appUeationfor       (t)  Oxwham  «.  GMt^aiMft^f  iu 
^ itsthdntoorteftrqiirter   B.  M.  li«u  Tern  UOT. 
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ttit  ni  ttdbnMiMint  oo  the  certificate  cannot  be  inine- 
ffatelj  diajle  (a}.  In  the  latter  ca«e,  the  bdoreement 
nnat  be  na^et  and  a  copy  thereof  delivered  to  the  off* 
eera  #itbio  iea  dajra  after  the  ahip'a  retom  to  the  port 
to  which  ahe  lielongt ;  and  although  on  some  of 
the  ten  dajra,  and  even  on  the  ta$t  of  f heniy  being  [  61  ] 
tolidaya,  no  boaineaa  lie  done  at  the  Coitom 
Bbnae^  etill,  if  the  limited  time  lie  soflTered  to  expire, 
the  property  will  not  pass,  notwithatandiog  the  iodorse- 
iient  be  made,  and  the  copy  delivered  on  the  next  day 
of  bosibeaa  (b).  In  the  caaei,  in  which  no  lime  is  fixed 
by  the   Legistatore,  the  propertjr  will  not   vest   in  the 

w 

vendee  ander  a  bill  of  aale,  until  the  requisites  of  the 
gtatntea  are  cotdplied  with  t  and  if,  between  the  execa« 
fion  of  the  bill  of  aale  and  such  compliance,  the  interest 
of  a  third  person  takes  eSkti^  aS  in  the  case  of  the 
bankruptcy  df  the  vendor,  the  transfer  will  be  wholly 
void.  And,  therefore,  in  a  case  where  one  Kirkpairick 
executed  to  Chamoek  a  regular  bill  of  sale  of  two-third 
jmrta  of  the  vessel  then  at  s^a,  and  became  bankrupt  be* 
fere  Clusmocfc  delivered  a  c6pj  thereof  to  the  olBcers  of 
the  cdafotls  at  the  Ufaip's  port  of  registt-y,  although  this 
#iia  ddde  soon  aft^r  the  bankruptcy,  and  a  regular  in- 
fiotw^ment  thade  on  the  certificate,  and  notice  thereof 
duly  given  within  ten  days  rffter  the  ship's  return,  the 
iasigoeea  recovered  the  bankrupt's  share  from  Chamoek, 
who  had  obtained  possession  of  the  ship.  In  this  ca%e 
tt  waa  contended,  on  the  behalf  of  Chamoek,  that  a  rea- 
adnable  time  for  complying  with  the  requisites  oiight  to 

(d) H  Oe$»  a.  c.  6S.t.  16^ aDte,pife    LtrdEUenhmu^ Ch.  Jbstiee.  Form 
49>  AirfheraecnQihtii'diiseMie.aiidodier 


(b)  OOeipew  4r  oth^n  u  Meitoet,    ?Qiiits  eoiuie«ted  with  it,  S»  SedSmit 
Wdiadl  flat  iAMp  T.  T«  ISOk  More    SS.  f  aS^sCtUsttaifMr. 
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Be  illowed ;  and  thti  When  thejr  #«i^  etofMied 

ICS]  wftb,  the  Side  should  relate  back  (o  th«  lime  of 

the  eiecatioo  of  the  bill  of  sate,  And  take  efleef 

from   theace.    But  the  Corirt  held  olherlriae,  ai>dM^ 

Justice  Laivrence,  in  deliTeritig   the   judgment^  aaid, 

**  The  pafoKc  will  be  most  effect  nail  jr  served  bj  holding, 

*<  that  no  interest  shall  pass  froin  any  oitrnier  id  BtittBh 

^*  ships  to  any  other,  anfil  fhe  pobllc  has  tba>  iiiforttia- 

**  tion  which   is   so  essential  to  its  corimhercial  #eirarei 

^  and  the  objects  of  the  parties  i6  sdch  ctotrict  #ill  be 

**  best  consulted  by  atlo#iog  the  longest  time  to  comply 

*<  with   the  requisites  of  the   act,  so  ss  that,  which  was 

<*  meant  to    operate  as  a   certain   means  of  compelling 

**  oteo   to  giTe   that  Information,  be  toot  destroyed  of 

*^  weakened.     And  this  will  be  done  by  construing  the 

^  statute  as  enacting,  tliat  no  bill  of  sale  of  other  instru- 

**  raent  shsll  have   any  operation  or  effect,  until   the  re- 

"  qoisites  imposed*  on  the  parties  to  the  sale  are  com- 

**  plied   with ;  and  by  not  allowing  any  relation  to  hold 

^  good,  so  as   to  make   the  conveyance  eflfbctual  from 

**  any  antecedent  time  {e)J^ 

I  apprehend  the  fearncfd  Judge  must  be  understood 
to  speak,  with  reference  tb  the  facts  of  the  case  before 
the  Ceod,  of  su^h  requisites  only  as  fiioy,  according  to 
(be  circumstances  of  the  tl^ansac'tiofi,  b^  immediately 
complied  with  :  and  did  not  mean  to  intimate,  that  if 
Charnock  had  delivered  a  copy  of  his  bill  of  sale  to  the 
officeri  before  fhe  bankruptcy  of  Kirkpalrick^  so 
ss  to  bate  enabled  them  to  make  (he  proper  in*  [63] 
dorsement  on  the  affidavit,  he  would  not  thereby 
have  acquired  an  inchoate  title,  which  might  have  been 
perfected  by  the  indorsement  made  on  the  certificate 
witbio  ten  days  after  the  ship^s  return* 


se  PAirri.  cBAP.tt. 

Bot  altbongh  no  tine  it  prescribed  for  nekiag  Ibe 
indoreeoieot  apoii  a  tnoflfer  of  property  in  the  sbip't 
porfy  yet  it  mutt  be  made  wbiie  tbe  certifieate  cootinoei 
to  be  a  sobtistiiig  operatiTe  imtromeiit.  And  a  penoo, 
who  having  pnrcbaaed  a  ship  under  a  regular  bill  of 
•ale,  inatead  of  taking  tbe  proper  iodorsemeot,  delivered . 
op  the  certificate  itself  to  the  oiBcers,  by  whom  it  was 
cancelledy  and  a  new  register  granted,  was  held  not  fo 
obtain  a  good  title  through  the  medium  of  an  indorse- 
aMnt  made  three  jears  afterwards  on  tbe  cancelled  in- 
stromeaty  though  dated  within  a  few  dajs  of  the  bill  of 
sale  (d). 

3ft*  c»  It  has  been  alreadj  meutiooed,  that,  when  the 
property  of  a  ship  is  transferred  to  another  port ;  a  new 
tegister  may  be  granted  (s).  In  such  a  case,  however, 
the  new  register  alone  will  not  be  suflElcient  to  give  va- 
lidity to  a  bill  of  sale :  such  other  of  the  legislative  re* 
ipiisites,  as  are  applicable  to  the  case^  most  also  be  com- 
plied with.  This  point  was  decided  in  the  folluwing 
cases.  One  Ward  (/),  being  the  sole  owner  of  tbe  ship 
FtsAboums,  belonging  to  the  port  of  iVcfvca«//e  and  reg- 
istered there,  sent  the  ship  on  a  voyage  to  the  J3a//ic, 

and  while  she  remained  there  under  the  restraint 
{64]  imposed  by    the   Iste  Emperor   of  Russia^  made 

a  bill  of  sale  of  ooe-tbird  part  to  Htaik^  who 
immediately  delivered  a  copy  of  the  bill  of  sale  to  the 
officers  of  the  customs  at  NewcasUe  :  tbe  officers  caused 
an  entry  thereof  to  be  indorsed  on  the  affidavit  upon 
which  the  <iriginal  register  was  obtained,  and  a  memo*> 
rsndumto  be  made  in  their  books  of  registers  (g*),  but 

(d)  ^Hbtff  4>  aifiher   v.  MUU  4*       (/)  Beathv.  HtMardfA'EaML  110. 
mnaAer^  6  Base  144.  &)  Aoeording  to  34  Qe^  3.  c;  68. 

(e)  7  4*  S  Wm,  S.  c*  as.  met*  SI.    met,  16*  ante,  page  49- 
ante,  page  5S. 
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by  accident  omitted  to  give  nolice  (hereof  to  the  com- 
DiisflioDers  at  London.  Afler  this,  and  during  the  ab- 
sence of  Ibe  ship,  fFard  made  a  bill  of  sale  of  the  whole 
ship  in  consideration  of  4,000l«  to  Hubbardt  who  re- 
sided  at  London^  and  the  ship  afterwards  coming  to  the 
port  of  London,  Hubbard  obtained  a  new  register  in  that 
port,  and  sold  the  ship  there  ;  bat  he  did  not  send  a 
copy  of  his  bill  of  sale  to  the  officers  of  the  customs  at 
NtwcasUe.  Heath  brought  an  action  against  Hubbard^ 
and  obtained  judgment  against  him  for  the  amount  of 
one^third  of  the  monej  received  by  the  latter  on  the 
sale  :  the  Court  being  of  opinion  that  Heathf  who  had 
done  all  that  the  statutes  required  of  him,  the  ship  not 
having  returned  to  NewcastUf  had  acquired  a  property 
onder  the  bill  of  sale  to  him,  and  that  the  bill  of  sale  to 
Hubbard  was  void»  by  reason  of  his  omission  to  send 
a  copy  thereof  to  the  Custom  House  at  NeweasiU* 

Soon  afker  this  decision,  some  of  the  assignees  of 
Ward,  who  had  become  a  bankrupt,  brought  an 
action  against  Hubbard  (jg)  to  recover  the  value  [  65  ] 
of  tbe  remaining  three-fourths  of  this  ship ;  the 
validity  of  the  sale  to  Hubbard  was  again  argued  ;  and 
it  was  contended,  that  as  the  entire  interest  in  the  ship 
was  sold  during  her  absence  from  her  port,  to  a  person 
residing  at  another  port,  which  was  become  her  home, 
the  new  register  at  that  port  was  sufficient  without  any 
notice  of  the  sale  to  the  officers  at  Newcastle.  Bol^the 
Coort  held  these  measures  to  be  necessary  in  the  case 
both  of  an  entire  and  partial  transfer  of  property  made 

C^  BUxam  4>  o(A«r»  v.  Bubbardf  ted  in  •  tpeoial  verdiet,  and  theMiear- 

S  &it  407.  A  third  aetion  wu  brourlit  gued  in  the  Rxobequer  Chamber  in  T. 

Ijythe  fenoKk  claiming  the  remitiDing  'i\  1807.  The  CiNiri  diKcted  a  leeoin] 

'"^'^•hip.  ThafiwUweraita-  argament. 


while  a  chip  b  at  aea.  In  a  aubaeqaeDl  case  (A)  alsab 
Uie  effect  9f  a  aew  repsler  obtaioed  io  a  port,  lo  which 
a  ahip  had  baeo  IraABferred,  was  agaio  brooght  under 
Ihe  Gooaideration  of  the  Court  of  Kiof'a  Beacht  aod  it 
wat  agpifl  decided,  that  aorh  new  register  would  not 
supply  the  waot  of  a  compliaoce  with  the  statoles  of 
the  present  Kiog.  One  Fairless^  who  resided  at  BUkop 
Wearmauik  in  the  conotj  of  Dwrikaifi,  being  the  sole 
c^woer  of  a  ship  belonging  to  and  registered  in  the  port 
of  Sunderland^  on  the  SUt  of  JufiMl  1805  sold  the  ship, 
which  waa  then  in  the  port  of  LondoHf  for  a  valaable 
consideration,  to  persons  residing  in  London,  and  exe- 
cuted a  regular  bill  of  sale  thereof,  and  made  the  requi- 
site indorsement  on  the  certificate  of  registrj.    No  copjr 

of  the  bill  of  sale,  or  indorsement,  was  delivered 
[  66  ]  to  the  oflElcers  of  the  customs  at  Sund$fiund  :  but 

on.  the  pth  of  Sq^Umber  following  the  ▼endees 
exhibited  the  bill  of  sale  to  the  officers  of  the  customs 
at  London^  and  delivered  up  to  them  the  certificate  of 
registry  with  its  indorsement,  aod  obtained  from  them 
a  new  register  in  their  own  names^  The  officers  at 
London  gave  immediate  notice  of  this  transaction  to 
those  at  Sunderland,  who  made  an  indorsement  on  the 
oath  there,  purporting  only  that  the  ship  had  been  reg- 
istered anew  in  the  port  of  London  on  the  9lh  of  Sep- 
tember  \M5.  The  ship  was  afterwards  employed  as 
belonging  to  the  port  of  London^  On  the  ^9tk  of  Sfp- 
Iem6er  Fatrless  becaaie  a  bankrupt,  and  his  assignees 
afterwards  brought  an  action  against  the  vendejes  to  re- 
cover the  value  of  the  ship.  On  behalf  of  the  vendees 
it  was  contended,  that  this  case  was  out  of  the  prpvis- 
ions  of  the  late  atatute,  and  waa  provided  for  only  by 

{h)ai^$9n^  mother '9.  Jaek99n^m9thir,%  EmLSIL 
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the  ttatate  7  AS  Wm.  3.  c.  22.  «•  21.  which  reqohres  a 
aew  registry  apoo  the  transfer  of  property  (o  another 
port;  and  that  as  Bach  nev  registry  had  beao  obtained^ 
the  title  of  the  Tendees  could  oot  be  impeached.  It 
was  argoed  that  the  sixteenth  section  of  the  26th  Qeo*  9* 
c.  60.  and  the  ffleemtk  section  of  the  34tb  Oeom  3.  e.  68. 
are  both  confined  to  transfers  of  property  made  to  the 
port  to  which  the  ship  belongs,  and  thut  the  eixteemih 
section  of  the  last  mentioned  statute  is  confined  to  a  trana- 
fer  made  while  the  ship  is  so  absent,  as  to  render  it 
impossible  to  make  an  indorsement  on  the  certificate  of 
registry.  Bat  the  Court  held  that  these  two  sec- 
tions were  intended  by  the  Legislature  to  embrace  [  07  ] 
every  case,  and  therefore  as  the  parties  had  not 
complied  with  either  of  them,  tbeir  title  was  bad,  and 
the  ass^nees  of  the  bankrupt  entitled  to  recorer  (&)• 

It  is  obvious,  that  if  a  valid  transfer  could  be  effect- 
ed by  means  only  of  a  new  register  granted  to  a  vendee 
at  a  difierent  port,  without  any  entry  made  in  the  regis* 
ter-books  of  the  ship's  original  port,  that  notoriety,  which 
the  Legislature  has  laboured  to  enforce,  would  not  be 
obtained,  and  frauds  might  be  practised,  because  the 
port  of  the  original  registry  is  the  only  place,  to  which 
a  peraop  desirous  of  ofotaiotng  information,  can  be  ex« 
pected  to  resort*  ^ 

(A)  Ic  the  16th  §eet,  of  the  34  er  port,  be  not  to  deliver  a  copy  of 

Gm.  3.  e.  68.  the  Legislature  ap-  the  bill  of  sale  and  indorsement  to 

peais  to  have  contemplated  the  the  officers  at  the  ship's  original 

caseof  a  ship's  probable  return  to  port,  that  the  proper  entry  may 

her  port,  because  an  indorsement  be  made  tliere,  and  also  to  ezhtbit 

ji  lequifed  to  be  made  on  the  cer.  the  bill  of  sale,  and  deliver  up  the 

tificate  within,  ten  days  after  the  certificate  to  the  officers  at   the 

ihip^e  return.    Quere,  whether  the  new  port,  and  obtain  a  new  regia<. 

most  correet  mode  of  proceeding,  ter  from  them  f 
if  the  ship  be  transibrred  to  anoth. 

16 
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M.  4*  The  reqaUiftei  of  time  •talalM  an  ef  hre 
kaHlt;  <we  to  be  performed  hy  the  pertiee  to  the  eo» 
tract ;  the  other,  by  the  fieblie  oficen*  Ae  omiuiam 
hj  the  letter  of  a  metier  reqoifed  to  lie  done  by  thee^ 
althoiigh  it  may  aefartoDately  eiitiead  the  poblicy  wil 

not  iovalidate  a  transfer  of  the  property  (t). 
[68]  3a.«.  lo  the  case  of  the  ahip  J^tahhonrni  jeat 
quoted(Jk),  fForcf  had,  at  the  tioie  of  the  ship's 
salieg  far  the  BuUU,  iosured  one-third  part  for  ^0001. 
teith  a  club  of  noderwriters  at  Sotilh  SkiMSf  by  a  pel- 
ley  in  which  the  ship  was  valoed  at  6,00M.  Upon 
receiving  inteiligence  of  the  ship's  detention  in  Rmana^ 
he  abandoned  ihe  third  to  the  onderwrtters,  who  paid 
hiin  as  for  a  total  hms,  and  he  tiien  esecnted  the  bill  of 
sale  to  Heaihf  which  contained  a  recital  of  the  fact% 
and  was  expressed  to  be  made  to  him  in  trnat  lor  all 
the  underwriters  on  the  ship,  by  the  policy  before  men- 
tioned, wilhoot  naming  any  of  them ;  it  was  contended 
on  the  part  of  Hmbbard^  the  subsefpient  pnrchaaer,  that 
this  bill  of  sale,  being  made  in  trust  for  persona  not 
named,  was  %'oid  in  law,  as  tending  to  defeat  the  pro- 
Tisioos  and  policy  of  the  register-acts,  directed  to  the 
aseerlainment  of  the  true  owners  and  to  the  exclusion 
of  foreigners.  But  the  Court  was  of  opinion,  upon  a 
full  consideriilion  of  the  case,  that,  supposing  Ihe  bill 
of  sale  to  l>e  void,  it  was  at  moat  void  only  as  to  the 
objects  of  the  trust,  and  so  that  the  ex^cotion  of  the 
trust  could  not  be  enforced  by  law ;  hot  that  there  was 
no  such  illegality  affecting  the  trustee  himself,  as  would 
prevent  the  property  from  vesting  in  him  in  the  firal  iih 
stance. 


(f)  JlUic/^rd  V.  MeadtTMi  S  Etp.    4  East.  110. 
H.  P.  Cs.  69.    Ueaik  v.  AAbord,       {k)  Ante, pagedS. 
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38.  /•  It  is  obMrraU^t  that  in  this  cmni,  tbe  trini  for 
the  benefit  of  tbe  onDained  saderwriters  wa»  to  ariaei 
if  it  couki  emi  at  all,  oat  of  tbe  acta  of  tbe  par- 
tiea,  aad  ffom  a  conveyaoee  adopted  kj  tlietii[89] 
for  tbe  security  of  their  iotereal*  Tbere  are 
varioos  cases  of  tmsts  implied  bj  lav,  wbjcb  maj  ad- 
mit of  a  coAsideratiofi  very  differeat  froia  tba^  vfaicb 
tbe  Court  seemed  disposed  to  five  to  tbe  case  of  tbese 
onderw  filers.  I  am  not  avare  of  any  detsrsiioatbHi 
opon  soch  ao  implied  trnst.  Tbere  is  indeed  one  re- 
ported decision  (/),  of  a  quetCion  between  tbe  aeparale 
creditors  of  a  bankrupt,  tbe  sole  registered  oirner  of 
certain  ships,  and  the  joint  creditors  of  tbe  same  baofc- 
ropt,  and  bis  deceased  partner  in  trade^  as  to  tbe  equit- 
able property.  Tbe  ships  had  been  bought  by  the  bank« 
rapt  with  the  partnership  mooeyg  bat  withotit  tbe  fcaowl* 
edge  of  bis  partner,  and  afterwards  made  a  part  of  their 
joint  property,  though  continued  in  bis  single  name,  in 
order  to  evade  tbe  provisions  of  a  particular  Act  of  Par- 
liament affecting  bis  partner*  Tbe  Lford  CAanceltor  de- 
cided opon  tbe  particular  circumstances  of  tbe  caae, 
that  the  ships  were  to  be  considered  as  tbe  sole  property 
of  the  bankrupt,  saying  at  tbe  same  time,  <<  I  desire  it 
"  to  be  distinctly  understood,  that  I  give  no  opinion 
''whatever  upon  the  effect  of  those  two  Acts  of  Parlia- 
**  ment  (namely  tbe  Register  Acts)  in  cases  of  trusts 
**  implied  by  law,  and  not  aribiug  out  of  ao  act,  in  which 
^  tbe  contracting  parties  join.  It  is  unnecessary  to  say 
^any  thing  upon  that  farther,  than  Ihaf,  in  a  grest  va- 
''riety  of  cases,  the  interests  of  mankind  would 
[TO]**  require  the  Court  fo  consider  long^  before  they 
**  should  say  those  statutes  would  prevent  trusts 

(0  Curtis  V,  Petty,  6  Vet,  Jan.  739. 
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<*  iioplied  tit  tfiiiog  bj  opermtion  of  bw.''  Aod  it  bts 
been  tioce  ■oleiply  decided,  that  these  ttitutes,  which 
pMnij  apply  to,  aad  are  iotcnded  to  regulate  the  acts  of 
the  parties,  do  not  affect  a  transfer  made  by  the  comsiis- 
aiooers  to  tlie  assignees  of  a  baakmpt  (m).(l) 

The  necessity  of  a  written  contract,  containing  a  re- 
cital of  the  certificate  of  registry,  to  give  eiiect  to  an 
agreement  for  the  sale  of  property  in  a  ship,  has  also 
been  acknowledged  in  the  Coort  of  Admiralty,  in  a  suit 
instituted  by  the  oMJority  of  part*o«ners  against  the 
master,  who  was  also  a  part-owner,  for  possession  of  the 
ship.  One  of  the  grounds  upon  which  the  master  re- 
sisted the  application,  was  an  agreement  alleged  to 
have  been  made  with  an  agent  of  some  of  the  part- 
owners  for  the  purchase  of  their  shares,  which  would 
give  a  majority  of  interests  to  him ;  as  to  which  the 
learned  judge  declared,  that  be  thought  the  Act  of  Par- 
liament made  it  impossible  for  the  Court  to  recognise 
such  a  transaction  {%). 

29.  A  compliance  with  these  legislttire  regulations, 
is  of  the  utmost  importance  to  every  person  intending 
either  to  part  with,  or  to  acquire,  property  in  a  British 
ship ;  because  the  register  snd  the  certificate  thereof 
are,  in  many  cases,  conclusive  evidence  of  title  to  the 

(m)  Bitxham  and  othert  v.  But-  (n)  The  Nsw  Dbapxb,  Walker, 
hard,  5  B»st.  40r.  4  Rob.  A.  R.  387. 


(1)  Quaere,  whether  the  registry  acts  apply  to  the  case  of 
an  abandonment  on  a  pdlicy  of  insurance  ?  There  does  not  ap- 
pear to  have  been  a  bill  of  sale,  &c.  in  Leatham  v.  Terry  (3 
Bos.  &  PuL  479.)  until  the  underwriters  actually  sold  the  ship. 
See  the  opinion  of  Kent  J.  in  United  Insurance  Company  v. 
Scott,  &c.  1  John.  Rep.  106. 
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property.    This  has  been  decided  in  one  case, 
where  a  beneficial  interest  was  chimed^  and  in  an-  [71  ] 
other,  where  a  charge  was  imposed. 

Thfis,  in  an  action  on  a  policy  of  insurance  on  freight, 
where  the  interest  in  a  ship  and  its  earnings  was  alieg- 
ed  to  be  in  foor  persons,  who  were  partners  in  trade, 
two  only  of  whom  were  named  as  owners  in  the  regis- 
ter, it  was  decided,  that  the  action  was  not  maintainable, 
the  property  being  in  law  vested  in  those  two  only,  al- 
thoDgh  it  was  proved  as  afaetf  (hat  the  ship  was  paid  for 
by  all  the  foor  partners  (o).  (I) 

(«)  Camtkn  v,  JtHder$on,  S  Test,  Bep.  K.  B.  709. 


(1)  So  in  a  case  of  possession,  the  Court  of  Admiralty  decid- 
ed the  title  to  the  per90Q,who  was  the  legal  owner  in  possession 
of  the  bill  of  sale,  in  oppositioD  to  an  asserted  eguito6ie  interest 
in  odiers.  The  circumstances  of  the  case  were  as  follows :  A 
^lip  wasporchased  by  one  Chamock,  under  a  sale  of  the  mar- 
shal of  the  Govt,  andit  being  in  possession  of  one  Tubbs,his. 
action  was  brooght  to  recover  possession.  Chamock  had  pos- 
session of  the  bill  of  sale,  and  alleged  ,that  he  had  never  trans- 
ferred the  possession  of  her  to  any  person.  Tubbs  claimed  the 
ship,deriving  a  title  from  one  Kirkpatrick,for  whom  he  alleged 
Chamock  purchased  the  ship  as  agent.  It  appeared  in  evidence 
that  the  purchase  had  been  really  made  for  Kirkpatrick,  and 
that  a  delivery  of  the  ship  had  been  made  by  Chamock,  to  a 
person  sent  by  Kiricpatrick,  but  that  Chamock  alwa3rs  retained 
.the  legaf  title ;  and  nothing  appeared  to  shew  conclu8ively,that 
he  meant  at  all  eventB,to  consider  the  property  asKirkpatrick's; 
but  the  deliveiy  was  only  for  the  purpose  of  executing  a  par- 
ttcnlar  contract,  which  however  never  was  executed.  Sir  W. 
ScoU  said,  ^  This  question  arises  on  the  arrest  of  a  ship,  which 
*^  had  l>een  sold  under  the  authority  of  this  court  to  Mr.  Char- 


Aad  agMiiv  whtrt  w  actiM  (p)  w  brosght  hj  % 
•bipwrigbr,  for  repiirt  aude  bj  tbe  ord«r  of  om  Whrnr^ 
toHf  to  a  tbip  wbich  had  foriBerlj  bebN^(^  to^  «mI  baea 
properlj  regiateied  in  tbe  nmmtB  of  Wkmriom  and  of  Ibo 
dofendaoty  biit  of  whicb  tbe  dtfeadaot,  before  tlie  repaifs 
were  ordered^  bad  esecvted  ae  abaolote  liiH  of  aale  of 
bia  abare  to  lFftarlaii»  io  wbkb  the  certificate  waa  not 
trsij  recited,  aad  which,  od  that  accoeot,  waa  beM  to 
be  void ;  aad  of  winch  abare  IFbarloii,  bad  alao  emecat* 
ed  a  Biortgage  to  tbe  defeodaot,  by  a  deed  alike  laac- 
karate  and  void ;  and  Whariont  reauiaiag  io  poaMaaioa 
of  the  whole,  as  appareot  tole^iwoer,  had  ordered  tbe 
repairs  in  qaeatioo,  and  after  thej  were  made,  aold 
tbe  abip  by  valid  iaatriNaeata  to  the  defendant  aad 
others ;  the  Court,  wifhoat  eateriog  io(o  the  qaeatioa, 

whether  a  mortgagee,  not  io  poaseaeioo,  waa 
[  7S  ]  chargeable  with  the  espeace  of  re|Mira,  held,  that 

the  defeadaat,  who  remained  a  pari*owoer  of  the 
ahip  at  the  time  of  the  repairs,  aolwitbslaadiag  bia  at- 
tempt to  tramffer  bia  mIefesC  la  it  to  IThaHea  by  the 
Toid  bin  of  aale,  was  answerable  for  tbe  repairs  ordered 
by  the  other  part-owner  Pole. 

IP)  W€9t^deU  o.  Da^  7  Tcr.  Bep.  K.  B.  30  6.  The  defendant  had 
not  pleaded  in  abatement  • 

• 

"  BOck.  He  Is  in  possession  of  the  bill  of  sale,  and  this  court 
^  u  called  iq^ta  maintain  a  title  acqniied  under  its  own  pro- 
^  ceedings.  Whether  Chamock  purchased  as  a  trustee  for  a-. 
Another,  or  under  what  private  understandiDg,  it  will  be  un- 
^^  necessary  to  inquire.  The  legal  interest,  which  is  establish- 
^^  ed  before  the  court  on  his  part,  excludes  all  consideratiOQB 
^«  of  other  equitaUe  titles,  which  if  they  exist,  must  be  leftte 
^  be  enforced  in  other  courts.'^  Tbe  Sisters,  b  Rob.  Ate. 
»  Rep.  138.  [165]  S.  C.  4  Rob.  Adm.  Rep.  275. 
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Id  a  tvbMqoettt  ca«e(f  )i  it  ftppetredy  that  tbe  owfiers 
of  a  schooiier  having,  by  a  regular  bill  of  sale,  codteyed 
it  to  a  porchaier  for  a  vakMtble  eootidamtiOD,  aad  laada 
the  proper  iodorseiDeBt  oo  tbe  eertifieate  of  registry,  de- 
livered the  vessel  aod  the  bill  of  sale  to  tbe  perchaser, 
but  the  purchaser  did  not  deliver  a  copy  of  tbe  iodorse* 
moot  at  the  Cuslom  House  until  near  a  nontb  afters- 
wards,  and  their  names  remained  on  the  registry  there 
during  that  time ;  this,  however,  did  not  appear  to  be 
with  their  concurrence.  During  that  time  the  master, 
by  the  order  of  tbe  purchaser,  took  tbe  Tessel  to  a  ship*> 
builder  to  be  repaired  for  an  ontwmrd  voyage,  who  re* 
paired  it  accordingly  \  aod  afkerwarda  brought  an  action 
against  the  former  owners  for  the  price  of  the  repairs. 
And  on  bis  behalf  it  was  contended,  tbst  they  were  ad* 
swerable,  beoaose  they  were  the  legal  owners  at  tbe  tim« 
of  ihe  repairs ;  but  it  was  held  that  they  were  not  an* 
sweraUe,  as  the  order  was  given  by  a  mere  stranger,  and 
not  for  their  benefit,  but  his  own. 

80*  And,  notwithstanding  the  documentary  evidence 
of  title  furnished  by  these  statntes,  possession  of  a 
ship  and  acts  of  ownership  are  in  this,  as  in  other  [  78  ] 
cases,  presumptive  evidence  of  title.  Thus,  in 
an  action(r)  on  a  policy  of  inaorance  effscted  upon  tbe 
ship  ChesterJMdf  while  absent  on  a  foreign  voyage, 
wherein  tbe  interest  in  the  ship  was  slleged  to  be  in 
Bob€r(9on  and  Walkerf  and  in  which  it  became  a  quer- 
taoo,  whether  that  allq^tion  was  sustained  upon  the 
evidence  given  in  the  csuse,  Lord  £//eftboroifg'&,  the 
Chief  Justice  of  the  King's  Bench,  in  delivering  the 
opinion  of  the  Court  on  this  point,  esprested  himself  as 

(q)  Twng  V  itMther  v,  Mrander    4  Bait.  130.    And  tee  to  the  same 
y  mm&%htry  a  BMt.  IS.  sffcet,  7Amm*  U  •tktn^  ^«  ^ff/f*p 

(r)  H9b€rt99n  U  amfAer«.fWncA,    5  E^.  N.  P,  Cs.  8i. 
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fbliowi :  *<  As  to  Ihe  fint  powt  nade  in  this  case,  od 
^  Ibe  part  of  the  defendaiit,  tis.  that  the  ownenbip  al- 
**  Itged  was  not  tnfBcientlj  proved  :  it  was  proved  by 
**  the  captain  fBrookMj  io  the  ordinary  waj,  that  the 
^  owoera  by  whom,  at  such,  he  was  appoioted  aod  eau- 
^  ployed,  were  the  peraoos  in  whon  the  ownership  is 
^  by  the  dechratioo  averred  to  lie.  Aod  thoogh  it 
**  afterwards  appeared  by  his  answers,  on  cross^xam- 
**  ination,  that  the  ownerahip  was  derived  to  Ihoee  per* 
**  sons  onder  a  bill  of  sale,  executed  by  himself,  as  at- 
^  toroey  to  one  Lawrence  Williams^  the  former  owner, 
^  it  did  not  on  that  account  become  necessary  for  the 
^  plaiotiSs  to  prodnce  that  bill  of  sale,  or  the  ship's  reg* 
^  ister,  or  to  give  any  further  proof  of  soch  their  prop- 
^  erty ;  the  mere  fact  of  their  possession  as  owners 
^  being  sufficient  primd  facie  evidence  of  ownership, 

*^  without  the  aid  of  any  documentary  proof  of 
[  74  ]  ^  title    deeds    on    the    subject,    until    such  fur* 

**  tber  evidence  should  be  rendered  necessary  in 
^*  support  of  the  primd  facie  case  of  ownership  which 
<*  they  made  io  consequence  of  the  adduction  of  some 
'<  contrary  proof  on  tlie  other  side.  No  such  contrary 
'<  proof  was,  however,  io  this  cane,  given  on  the  part  of 
**  the  defendant.  For  the  prior  register  in  the  name  of 
<*  Lawrence  tVilliame^  as  owner  in  1799,  and  a  subse- 
<<  queot  register  to  the  same  person  upon  a  sale  at  the 
^  Cape^  in  1802,  under  a  decree  of  the  court  of  Vice* 
^  Admiralty,  and  which  were  given  in  evidence  by  the 
**  defendant,  were  perfectly  consistent  with  a  tide  in  oth- 
**  er  persons  in  ihe  mran/ime,  agreeable  to  the  averment 
'*  in  the  declaration.''  (1) 


(1)  But  the  production  of  the  register  from  the  Custom 
House, is  conclusive  evidence  as  to  ownership  at  the  time; 
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31.  Where  the  CoorC  of  Admiralty  enterUiosa  soit 
for  the  potseMioB  of  a  ship,  that  Court  will,  if  Qecessar 
ry,  iasue  process  lo  compel  the  person,  who  may  be,  in 
possestioB  of  the  regtsler,  to  bring  it  into  Court.  lo  a 
•wit  lately  instituted  on  a  bottomry  bond,  such  process 
was  issued  against  one,  who  detained  the  register  under 
a  sale  aMeged  to  have  been  made  to  him  by  theortg* 
ioal  owner,  but  which  seems  to  have  been  considered  aa 
a  fraudulent  sale,  made  for  the  purpose  of  defeatmg  the 
bond.  He  returned  to  the  process,  that  the  register  had 
been  deposited  in  the  bands  of  another ;  a  similar  pro* 
cess  was  then  issued  to  the  person  named  in  this  return, 
upon  which  the  register  was  delivered  up  (s). 

32.  In  the  cases  hitherto  quoted,  it  has  not  ap-  [75] 
peared  that  the  failure  of  compliance  with  the 
legislatire  provbions  was  attributable  to  the  misconduct 
of  the  vendor ;  and  in  the  case  Q)  in  which  a  court  of  equi* 
ly  was  held  incompetent  to  give  relief  against  the  rigour  of 
the  law,  the  defect  was  in  thsLbill  of  sale  itseif,  which  was 
therefore  not  less  void  in  a  court  of  equity,  than  in  a  court 
of  law.  If  after  the  execution  of  a  regular  bill  of  sale 
by  the  vendor  of  a  ship  at  sea,  and  the  delivery  of  a 
copy  thereof  to  the  proper  officer,  as  required  by  the 
Act,  the  vendor  should  wrongfully  refuse  to  make  the 
necessary  indoraement  withb  ien  dajs  after  the  ship's 


(8)  Tile  BAmsAmA,    Chegwin^  4        (0  Mihbert  v.  R9lU9ton^  1  Bro 
Rob.  A.  &  1.  Ch.  Ca  571.  ante,  p.  58. 

and  it  being  proved  in  an  action  on  a  policy  of  insurance, 
that  the  ship,  at  the  time  of  the  insurance,  was  registered  at 
the  customhouse,  in  the  name  of  another  person  as  owner. 
Le  jBfancX,  at  Nisi  Prius  sittings,  held  that  the  title  was  in- 
controvertible, and  nonsuited  the  plaintiff*  Marsh  v«  Rob- 
inson.  4  Esp.  N.  P.  Cas.  98. 
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t^tvrn  to  het  port|  a  rtrf^  hnptorlaiil  qilettron,  for  tlie 
diKt«rDiiiatioo  of  a  coart  of  cqoiry,  woold  arise.  It  is 
obvious  that  there  wooU,  ib  this  oase^  be  an  iostrameat 
^aKH  in  it*  original  formitloii,  a«ii  at  toast  a  tacit  en« 
gageneot  by  tlio  remimf  to  do  what  eboold  be  after- 
wards Bocessarj  to  perfect  the  traosfer  ;  and  the  qoes* 
lion  seems  to  be,  whetheri  notwithstaoding  the  statoto 
enacts  that  the  bill  of  sale  shall  be  Toid  if  the  indorK. 
oieot  be  not  made  witbm  tlie  tloMi  prescribed,  a  court 
of  eqoitjr  can  act  npoo  it  so  far  as  to  compel  the  vendor, 
or  those  who  may  represent  him,  Id  execote  a  Qe#  coik 
Teyance,  to  be  followed  op  by  all  the  requisite  proceed*' 
iogs,  so  as   to  give  a  new  title  from  that  time  ?     This 

question  has  indeed  been  lirought  before  a  court 
[T6]   of  equity  (a),  where  ita  diScoity  and  importaneo 

were  acknowledged.  The  case  in  which  it  arose 
was  at  length  settled  by  a  compromise  among  the  partiesi 
and  no  final  decision  took  place  ;  but i  it  appears  to  have 
been  the  opinion  of  Lord  ChancMor  EMon,  from  which 
Sir  IViUiam  Gfranl,  the  Master  of  the  Rolls,  did  not  dis« 
sent,  that  the  Court  might  aid  the  vendee,  by  making  a 
decree  for  a  new  conveyance. 

ilfff srs*  Beat8on$9  being  owners  of  certain  shares  of 
the  ship  Atla$  of  London^  which  iras  absent  on  an  EmM 
India  voyage,  in  the  month  of  JWy  ItOS,  executed  to 
Mr.  Mesiaer  a  regular  bill  of  sale  of  their  interest  in  the 
ship,  and  its  freight  for  the  voyage,  of  which  a  copj 
was  -dtilj  delivered  at  the  Oiistom  -House.  Tlie  ^con- 
sideration expressed  in  ibh  deed  wis  Vl,000/.,  Iherdn 
stated  Vo  have  been  paid  by  hifch  to  ffaefito  ^  but  tt  seeihs^ 

(9)  Mtitaer  o.  Gittetpie  U^hert^  ingi  given  in  the  tesLt  il  taken  part- 

11  Vc«.  Jun.  621.    The  report  of  ly  from  Mr.  Ve9mf9  Report,   and 

'Ait  ca*  ywtXl  deseires  ttie  att^n-  partly  from  the  rnitet  of  oiie  of  the 

tionofprofesfional  readers.    The  coanael  engaged  in  lomeof  the 

aeeovnt  of  the  facts  and  proceed,  l^rbceedhigs. 


ia  f  rytfa,  to  liaf«  beep  the  furoithing  thpm  vith  bif|  |^ 
ceptanceft  to  (|ie  ^oiHit  of  r>99Pl.»  ftpd  4fMQ|,  ffff^ 
viousl/  doe  to  l|>(^  ^^  (I  pripr  ft^cpuot,  %  if^iii;^  t^qi 
bad  accepted  bilb ;  »iid  tbe  pre«eiil  bi||  of  lyajf  ^,af  i 
eabttimtioQ  for  a  prior  sefsuritj*  tbM  )m^  iipjt  l^en  car- 
ried into  eflfect.    The  ship  returped  (o  h^r  pp^t  p^  |^e 
17lb  of  D^f^iember;  at  tl^t  titoe,  a^yfral  byii  pF  each 
partj  were  over-due  and  diahonour^d,  pp4  MP  &f<)V>Q  JtHf d 
been  broogbt  againat  both  perMf*  Mppo  99^  9f 
tbeai«    Mr.  William  Beat»Q^f  who  oi^ii^f^t^d  thie  (Zf  j 
busioessy  ioaisted  upon  beiog  {gloved  to  re^ejv^ 
the  first  iostalmeot  of  the  freight  to  ducbi|r||e  ppipi^  .pjf 
the  bills,  and  for  other  purposes  :  this  fcrpate^  a  f|f)/|^  \ 
but  on  the  2Sd  of  the  month  thp  partiei^  yfip  Wjfri^  Ml 
aware  of  the  necessity  of  makiD|  the  ipdo^^pHu^pt  jK^k^ 
in  im  daysi  came   to  an  iqp*eemeD( }  antM*  PQ  U^P  ^.^ 
they  both  appUed  to  one  Mv^grapt^  who  was  the  i^Mter, 
and  also   a   part-owner,    to  brjog  the  certificate  tp  thf 
Custom  Hoose  the  next  day  (u),  thii^  (he  projpf^r  ip^oirQe* 
men!  ipight  be  made  upon  it ;   this  Mu9gr^ve  pipit(ed^ 
but  the  reason  for  his  omissiop  did  not  appear*    The 
25th  and  three  following  days  were  holidays  at  th(B  Pus^ 
fom  house :  on  the  SSth,  the  iodorsement  was  madp.  The 
Beniaoiis  soon  afterwards  became  bankrupts,  and  tfieir 
assignees  cosimenced  an  fctioo  at  law  against  Mesta^r, 
for  the  recovery  of  the  shares  conveyed  to  him,  in  which 
Ihey  succeeded  Qif).    Uppa  this,  itfe^toer,  filed  a  bill  in 
the  Court  of  Chaneery«  praying  that  the  assignees  might 
be  restrained  from  taking  out  execution  on  their  jndgr 
meot   obtained  in  the  acUpn  at  law ;  that  an  acpppn^ 

(«)  I  do  not  know  wby  this  was  and  to  have  defiYered  a  copy  of  it 

re^iuTCd.    It  would  have  beensuf-  at  the  Custom  Hoiue»  without  tak- 

ficmt  to  iLive  jDade  an  indovse-  mg  the  certUBcale  to  thcoftc^. 
on  the  eertificate  in  his  hands,        (x)  Ante,  p.  60. 
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might  be  taken  of  the  monej  due  to  Urn;  and  the 
BeatiOfU^  thares  in  the  ahip  ibldt  and  all  necetsarj  par* 
tiea  join  in  the  aale ;  and  that  hU  debt  might  be  paid 
cot  of  the  produce  of  snch  aale  and  the  freight,  and  the 

Eia$t  India  Compaoj  l>e  restrained  from  p&ying 
[  78  ]  the  freight  withoot  the  order  of  the  court.    The 

case  was  twice  argued  upon  a  motioo  for  the 
iojoncfioo,  and  for  pajmeot  of  the  freight  into  Court, 
firat  before  the  Lord  Chancellor  alone,  and  afterward  a 
liefore  his  Lordship,  atststed  by  the  Masler  of  ike  Rolb  ; 
and  an  order  waa  made  fo  staj  ihe  execution  at  law,  to 
bring  the  freight  into  Court,  and  to  go  to  trial  upon  the 
followiog  question ;  Tin.  'MThelber  Bft9iaer  had  been 
^  wilfully  prevented  by  WiUiam  and  John  BeaisoUf  and 
'*  Musgrave  (the  master),  or  any  or  either  of  them,  from 
^  procuring  an  indorsement  on  the  certificate  of  regis- 
**  try  ?**  It  should  be  observed,  that  both  the  learned 
Judges  considered  such  an  order  to  be  proper  as  an  in- 
Urmediaie  proceeding,  to  secure  the  interests  of  Jf  eal^ker, 
and  to  ascertain  the  nature  of  the  transaction ;  reserv* 
mg  the  ultimate  decision  of  the  question  until  the  fact 
ahottid  be  ascertained  by  the  I'erdict  of  a  jury,  and  the 
cause  finally  heard  according  to  the  practice  of  the 
Court.  The  question  thus  directed  was  tried  before 
the  Chief  Justice  of  the  Court  of  King's  Bench  and  a 
apecial  jury  (y).  IFilli$m  BeaUon  was  the  only  person 
examined  at  the  trial,  and  the  facts  before  stated  form 
the  substance  of  his  testimony.  The  learned  Chief 
Justice  expressed  his  opinion  to  be,  that  if  fFm.  Beaiaon 
had  in  fact  at  all  prevented  Mestaer  from  obtaining  the 
indorsement,  such  prevention  was  wrongful,  because  it 

(|)4i>rta0riiiG«fi^'&  •(A0r9,OfrildludlSita^  Mkh.  Ter.  1804. 
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appealed  thst  he' hmd  aoneiced  to  bit'sigBiog  tbe 
indonemeiit,  a  cmfdilion  not  foimd  io  the'  bill -of  [  T9  ] 
aale.      Tbe  conflideration    mentioned  in  that  in- 
afroment' was  money  paid  ;  if  tbe*  biHi  accepted  by  ilfet* 
Itfcr  were  not  paid,  tbe  Btaboms  thoald  bare  reaorted 
to  their  action  upon  them  agitimt^hlm.     The  acceptance 

of  ImII«  appeared  to  have  iieen  ihfeoi^tgiiial  contract  be* 

tf  <*  '  ^ 

tween  the  parties.  And  be  added,  ^ihAyMpsgrave  alto 
appeared  to  haire  prevented  Mniaer  froa(  oBtatoing  tbe 
indorsement,  for-  it  was  his  daty  to  have  atleaded  with 
tbe  certificate  on  tbe  24tfa,  and  no  reason  appeared  for 
his  omission  (t).  The  jory  declared  by  their  verdfoiy 
that  William  Beatson  and  Jlftts^iive  bad  wilfully,  and 
wrongfully  prevented  Mestaer  from  obtaining  the  in« 
doraeonent*  Afer  this  verdict,  the  cause  was  again 
argued  in  the  Coort  of  Chancery,  but  ended  in  a  com- 
promise, as  I  have  already  jpenlioned.  It  should  be 
noticed,  that  tbe  bankruptcy  of  MessM.  EndBona  was 
sot  thought  of  importance,  but  their  assignees  were  con- 
sidered to  be  in  the  same  situation  as  they  would  have 
been  if  it  had  not  happened* 

33.  Another  question  in  tbe  before-mentioned  case, 
arose  upon  the  validity  of  the  assignment  of  the  freight, 
which,  as  already  obaerved,  was  comprised  in  the  bill 

of  sale  of  tbe  ship.    -  It   was   contended  by  the 
[80]  ass^nees  of  JIfessrf*  Bialsons^    that  the  assign^ 

ment  of  the  freight  was  within  the  Act  of  ParHa* 

moot,  for  otherwise  its  principal  object  might  be  defeat^ 

^<l»  by  giving  foreigners  a  beneficial  interest  in  BritiMh 

'  ships;  and  further,  that  as  both  ship  and  freight-  were 

(f)  Thit  point  was  not  contest-  indorsement  on  the  instrument  on 

ed.  Qutre,n Mu^ngtewais  hound  board  the  ship  in  his  hands  :  but 

to  attend  at  tbe  Custom  House  ?  seem  to  have  thought  it  necessary 

See  the  note,  ante  page  77.     The  that  it  should  be  ti^en  to  tiK  Cus  • 

parties  did  not  desire  to  make  the  torn  House. 


lit  fMtf  %  «Ap.  m 


•  •  • 


•M^iad  hy  tki  tvM  d«0d»  tlM^iMl  mm  by  (he  torst  oC 
tiMttefvte  bMoiM  cqatltj  mid  m  tolMli.  ThtLmi 
CktmeMoff  hovcrer,  Mfwn  to  hmrm  beeo  cleari^jr  of  opai- 

iM,  tiMt  U    MMgOMBt     ot  fflgjikt  WM  Wt  Wltlm  tb« 

pniTitioiM  9f  tbeie  ttatirtiif  aod  that,  if  Um  iwigpiaMt 
IB  tbit  ease  bad  bt^itmim^y  a  laparala  iiNilnmieiity  it 
woold  cortaiolj^hi^T^^lleMi  good ;  aad  tiie  iadiaatioa  af 
bi»  ofimim^witf:$M  the  bill  of  lale,  Iboi^h  void  aa  to 
ebe  aUp/  Jf,f/hUSb  it  purported  to  make  a  legal  IroMfer, 
arif^tA^' V'^alid  agreeaMot  b  a  court  of  equity  wilb 
/tepecC*  \o  the  freight.  This  poiot,  however,  did  not  re-* 
'%ej(kb  a  final  decisioD,  for  the  reason  before  ^vea* 
]*•/**'  34.  The  opioiofi  of  the  Lord  CkmuMlor  id  the  case 
last  quoted,  apoa  the  Talidity  of  the  awigomeat  of  th# 
freight,  Dotvithitaadtng  the  bill  of  tale  waa  become 
▼Old  aa  to  the  dHp,  aoppoeiif  such  an  aastfaaMBt  not  to 
be  within  the  proviaioiM  of  the  Register  Acta,  appeara 
to  have  been  cenfiraed  by  a  decitioo  of  the  Coart  of 
Eiog's  Bench  (a).  A  bill  of  sale  of  several  roistered 
ships  was  made  by  way  of  mortgage,  for  securing  the 
payment  of  a  sam  of  money  Jeat  to  the  owaer,  who,  by 
the  ssme  deed,  covenanted  to  repay  the  money 
on  a  particolar  day.  The  biU  of  sale  did  not  [81  } 
cootaio  a  recital  of  any  of  the  certificates  of  reg- 
istry* The  money  not  being  repaid  at  the  day,  the  lend- 
er brought  an  action  of  covenant  upon  the  deed.  It 
waa  ehjected,  that  by  force  of  the  Act  of  Parliaoient  (6), 
the  deed  was  wholly  void  to  all  purposes,  and,  conse* 
qnently,  that  an  action  of  covenant  grounded  upon  it 
could  not  be  sustained,  whatever  other  remedy  the  lend- 
er  might  have  to  recover  his  money :  but  the  Court 
thought  the  object  of  the  Legislature  would  be  sufficient- 

(a)  JCtrrimn V.  <kU,  OEttt.  331.        (i()36  Gmi  3.  ii.60.«.  17. 


\f  aHmed,  «rf  ti»  wank  of  iIm  tMsIa  vatiaied,  bf 
CttuaidarMig  tba  atatata  fa  aiafct  void  so  Buch  aalj  af 
Ika  kwtnidiaal,  aa  valalad  lo  the  conveyaaca  of  tba  prop^ 
atly  ia  tba  tlNpe,  arithoiit  aba  avoidiag  a  disliact  aad 
collataial  coireaaiit  tanlaiaad  mM\  aad  therefore  deHaiv 
luiaedy  fiial  the  action  adigbt  'be  maintaitied.  This  de- 
tefmioalioo  apj^rt  alao  le  »af^|iart  the  epiaioo  of  the 
Iiord  C'hoiior^iar^  as  la  the  power  of  s  sourt  of  eqaby  Aa 
decree  a  sale  or  aaw  eooreyaiice,  ia  4he  case  thea  be*- 
fata  hioi. 


«HAPTSR  THB  THIRD. 

OF  FJiBT'OmyBMS. 

I.  X  BE  several  .part-*owaers  of  a  ship  are  teoants  in 
eoBiDoo  with  each  other  of  their  respective  shares: 
each  baa  a  distioCty  althoagh  ondivided,  interest  in  the 
whole ;  and  open  the  death  of  anj  one,  bis  share  goes 
to  hia  own  personal  representatives,  and  does  not  accrue 
lo  tbe  othere  by  sorvivorship.  fl  is  proposed  to  con* 
aider  the  aatare  of  their  interest,  firai^  with  relation  to 
aaab  other ;  aOd»  sseoad/y,  with  relation  to  strangers. 

ftm  FinsT.  A  personal  chattel,  vested  in  several  dis- 
liBCt  proprietors,  cannot  possibly  be  enjoyed  advanta* 
geoasly  by  all  withoot  a  common  consent  and  agreement 
among  them:  to  regulate  their  enjoyment  in  case  of 
disagreement  is  one  of  the  hardest  tasks  of  legislation ; 
and  it  is  not  withont  wisdom,  that  the  law  of  England 
in  general  declines  to  intefere  in  their  disputes,  leaving 
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it  to  themteivM,  ehher  lo^eDJoy  their  oooMnoo  pmpertj 
bj  agreemeat,  or  to  Mifcr   it  to  reuMin  noeBJoyed  or 
perieh  by  their  disMotion;  at  the  best  netbod.  of  forcing 
them  to  a  commoD  cooaent  for  their  conunoo  benefit* 
Hot  of  shipa,  ^<  which  are  boilt  to  piongh  the  aea, 
and  not  to  lie  by  the  walla/*   commercml  oatiooa  [  83  ] 
oonaider  the  actoai  employment  aa  a  miiter,  not 
merely  of  private  advantage  to  their  ownerat  bnt  of  pab« 
lie  benefit   to  the  stale,  and  therefore  have  laid  down 
certain  poaitive  rolea  in  order  to  favour  this  employmeaiy  ' 
and  to  prevent  the  obstinacy  of  some  of  the  part-owners 
from  condemning  the  ship  to  rot  in  idleness.     It  some- 
times happens,  that  several  peraons  become  part-ownera 
in  a  ahip  under  a  fixed  compact  and  settled  agreement^ 
among  them  for  the  employment  of  it,  or  that  by  com- 
mon  consent  they  delegate  the  management  of  their 
common  concern  to  one  of  them,  who  by  a  very  intel* 
ligible  figure  of  speech  is  cslled  the  husband  of  the  ship. 
When  this  is  the  case,  nothing  is  left  for  the  law  of  the 
state  but  to  enforce  the  compactr  and  i^reemeot  ot  the 
parties,  according  to  its  own  mode  of  administering  jus* 
tice  in  analogous  cases.     It   is  only  when  the  enjoyment 
of  the  property  hss  not  been  thus  settled  by  the  parties, 
that  it  becomes  necessary  to  enquire  what  mode  the  law 
of  the  country   has  prescribed  for  the  regulation  of  it. 
Some  foreign  writers  (a)   on  maritfane  law  have  laid  it 
down  as  a  rule,  that  if  a  ship  is  in  need  of  repair,  and 
one  part-owner  is  willing  to   repair   ir,  and  another  un- 
willing,  he  who  is  willing  may  repair  it  at  their  com* 

(a)  Siraccha  de  ^hv.  Pan.  2.  ten  after  him.  In  the  same  passage 

JCum.  8.  The  author  cites  two  oth-  he  very  gravely  teUs  as,that  ships 

ers,  who  had  written  before  him,  often  want  repairs,  and  as  grwnij: 

and  is  as  usual  cited  in  his  turn  by  cites  the  Digest  to  prove  hit  pro- 

B%ccu»  and  othcrt»  who  have  writ*  ^sition. 
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moo  ezpeDce ;  and  if  the  other  will  Bot  pay  hit 
[84  ]  qoota  withib  four  months,  he  shall  lose  his  sham 

in  the  ship :  and  they  found  their  doctrine  upon 
a  passage  in  the  Digest  (b),  in  which  the  same  opinion 
is  delirered  with  regard  to  the  repairs  of  a  house.  But 
I  do  not  find  this  rule  adopted  in  practice  in  any  coon* 
try,  and  in  case  of  the  poverty  of  the  party  it  would  be 
extremely  cruel. 

3.  The  ordinances  of  Oleron  and  Wishuy  are  silent  on 
tiiis  subject  of  disagreement  among  part-owners  as  to 
the  employment  of  a  ship*  By  the  ordinance  of  the 
Hanse  Totvnt  (c),  if  the  owners  disagree  as  to  the 
freighting  of  the  ship,  the  most  voices  shall  carry  it,  and 
yet  the  master  may  take  money  on  bottomry  for  those 
who  will  not  contribute  their  part  to  the  ootfit.  The 
Frtnth  ordinance  (d)  directs,  that  in  all  cases,  which 
concern  the  common  interest  of  the  owners,  the  opinion 
of  the  majority  in  value  shall  be  followed*  The  ordi- 
nance of  Rotterdam  (e)  gives  power  to  a  majority  pos- 
sessed  of  above  half  the  ship  to  let  it  out  on  freight,  and 
to  bind  all  the  part  owners  thereby,  and  to  raise  money 
for  the  outfit,  either  by  borrowing  it  on  bottomry,  or  by 
disbursing  for  the  shares  of  the  other  owners,  who  ap* 
pear  onwilling  to  contribute  after  due  notice. 
And  the  same  ordinance  (/)  even  authorises  the  [85  ] 
owners  of  above  half  the  ship  to  sell  it  for  the 
general  account. 

(*)  Uif .  17.  2. 55. 10.  other. 

(O  Jirt  59.  I  liave  followed  the  (d)  Lhr.  3.  Tit  S.  Det  Proprie- 

tnuttlatioQ  given  in  Jfa^.   The  taifet^Art.   5. 

woidf,  MM  given  in  the  UtUCwtu-  (e)  Art,  172. 2  Magens  108.  See 

ine*  de  la  mer,  are,  **  lepbi$  de  trah  also  on  this  pomtPTeiketl  on  Insar* 

*'9mportera  ntr  le$  etflre*.**  which  ance.  ^t  Bottomry,  sect.  3  &  4. 

GOrac  imerpreU  to  mean  three  (/}  Art,  171.  2  Blagcns   108. 
on  one  side  than  on  the 

18 
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4.  The  law  of  thii  country  appears  to  potseaa  an  no- 

portaot  advantage  over  all  tiw  ordhaaccfl^  that  have 
been  cited ;  becaove,  while  K  aothoriiea  the  roajorify  in 
value  to  empby  the  ship  ^  upon  aoj  probable  design,'* 
it  takes  care  to  secnre  the  interest  of  the  dissentient 
aiieority  from  being  lost  in  the  employnent,  of  which 
they  disapprove.  And  for  this  pnrpose  it  has  been  the 
practice  of  Ibe  Coort  of  Admiralty  from  very  remote 
times  lo  take  a  stipolation  from  those,  who  desire  to 
send  the  ship  on  a  voyage,  in  a  snra  equal  to  the  value 
of  the  shares  of  those,  who  disapprove  of  the  adventure, 
either  to  bring  back  and  restore  to  them  the  ship,  or  to 
pay  them  the  value  of  their  shares  (g).  When  this  ia 
done,  the  dissentient  psrt-owners  bear  no  portion  of  the 
expenses  of  the  outfit,  and  are  not  entitled  to  a  share  in 
the  profits  of  Ibe  undertaking ;  but  the  ship  sails  wholly 
at  the  charge  and  risk,  and  for  the  profit  of  the  others  (k). 
This  securitj'  may  be  taken  upon  a  warrant  obtained  by 
the  minority  to  arrest  the  shtp ;  and  it  is  incumbent  on 

the  minority  to  have  recourse  to  such  proceed* 
[  86  ]  ings,  as  the   best  means  of  protecting  their  in* 

terest ;  or,  if  they  forbear  to  do  so,  at  all  events 
they  should  expressly  notify  their  dissent  to  the  others, 
and,  if  possible,  to  the  merchants  abo,  who  freight  the 
ship.  For  it  has  been  decided  (t),  that  one  part-owner 
cannot  recover  damages  against  another  by  an  action  at 
law  upon  a  charge  of  fraudulently  and  deceitfully  send- 
ing the  ship  to  foreign  parts,  where  she  was  lost.  And 
it  has  also  been  decided  in  the  Court  of  Chancery,  that 
one  part-owner  cannot   have  redress  in  equity  against 

(^)  Form  of  such  a  security,  JSoaanv.  SandfirdtCtinh,  63. 

Appendix  No.  VI.  (»)  Oravea,  v.   Sameer,  Sir  T. 

(h)  Arwn.  3  Chan.  Ca.  36.  Trin.  Baym.  15.  1  Keh.  3S.  k  lLev.39. 
T.  3S  Car.  2.  and  by  B»U  OKI.  in 


aaotluMr  for  Ihe  tan  of  a  fthip  feiil  lo  t«a  wiftlwat  kiii 
Mseat  (fc).  Theie  d«cisiooi  are  cosioiiaiil  lo  Ihe  guk* 
erml  rule  of  lew,  that  where  one  teiiaBt  io  ceomioQ  doei 
not  destroj  the  comoKMi  properlj,  hel  (^y  takea  it  ont 
4>f  the  poflaeisioo  of  another,  and  carriea  it  away,  m 
action  lies  agaioat  him ;  hot  if  he  dea<roja  Ihe  comaiqe 
proper! J,  be  ia  liable  to  be  aoed  by  hia  coflipafiioD(l)« 
And  in  a  caae  tried  before  Ckirf  JuMliu  King^  wbejttie 
it  appeared  that  one  part-owner  had  forcibly  iakea  a 
ahip  oot  of  the  posfetaion  of  another,  aeereted  it,  and 
changed  its  name;  and  that  it  afterwards  came  into  the 
possession  of  a  third  person,  who  sent  it  to  ^bil^Oi 
where  it  was  sunk  aad  lost;  the  Chief  Justice  left  it  to 
the  jury  to  say,  under  all  the  cirenmstances  of  the  case, 
whether  this  was  not  a  destrnction  of  the  ship  by  the 
means  of  the  defendant ;  aiid  tiiey  finding  it  to  be  so, 
the  pbintiff  recovered  the  value  of  bis  share. 
The  Court  of  Common  Pleas  afterwards  approv-  [  87  ] 
ed  of  the  direction  of  the  CkUf  Justice  (I).    If  a 

(k)  Str^v,  JfifuoH,  1.  Yeni.  out  of  the  plaintiff's  pOfKMioo^ 

aST.  Skin-  S^.  and  carried  it  away.  The  eaae  was 

(f)  BmiuardUttim  «.  Chapman^  argued  at  the  chambert  of  the 

fflMfftgir.  1  Oe:  1.  Sir  PeUr  Xhtfa  Chief  Jostice,  before  him,  and  Trm- 

C^m&»  MS.    The  csose  was  twiee  cy  and  ll»nMr»Justicefl,  and  anew 

tried:  at  the  first  trial  arerdict  trial  ordered  bv  consent.  The  trial 

was  fiound  for  the  plaintiff,  subject  mentioned  in  tne  text  was  the  te«. 

to  a  caae^  which  stated  only  the  $nd  trial.    A  third  trial  was  moved 

title  of  the  parties,  and  that  the  for  and  refused*  A  full  note  of  this 

defodaats  by  feice  took  the  ahip  caae  is  now  printed  in  4  East.  131. 


«*»• 


(1)  And  in  Heath  v.  Hubbard,  4  East  110.  the  Court  inti- 
nated  that  a  sale  of  the  whole  of  a  ship,  by  one  who  is  a  part- 
owner,  in  exclnnon  i>f  the  tight  of  his  cotenant,  is  not  such  a 
destruction  of  the  slilp,  as  would  entitle  the  cotenant  to  an  ac- 
tion of  trover:  and  said  that  the  contrary  doctrine  would  be 
tasirtmeiy  di0{euU  to  be  sustained. 
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part-owner  esprettly  notify  his  disienti  the  Court  of 
Chaoeery  will  not  compel  him  to  cootribote  to  a  Iom(iii)« 
If  the  mifiority  happeo  to  hare  poBteition  of  the  shipt 
and  refvie  to  employ  it,  the  majority  ako  may  by  a  sim- 
ilar warrant  obtain  posaeatioo  of  it,  and  send  it  to  sea, 
upon  (iving  sach  security. 

5.  It  was  indeed  formerly  doubted  in  WesimmBkr 
BM9  whether  this  practice  of  the  Court  of  Admiralty 
was  not  an  unfounded  assumption  of  jurisdiction  in  a 
matter  not  within  its  cognisance,  because  arising  at 
home  and  upon  land ;  and  in  a  case  before  the  Court  of 
Exchequer(n),  in  the  reign  otCharU&the  Second^  Chitf 

Baron  Hale  and  the  other  Barons  took  time  to 
[  88  ]  consider  of-  the  point,  and  it  does  not  appear  that 

any  decision  was  then  made  upon  it.  In  a  case, 
which  came  before  the  Court  of  Kbg's  Bench  (o)  very 
soon  after  Chief  Justice  HoU  presided  there,  it  was 
held  by  that  Court  that  the  practice  was  unlawful,  and 
the  Chief  Justice  is  reported  to  have  said,  that  the  ma- 
jority  would  not  be  without  remedy,  as  they  might  bring 
an  action  upon  the  case  at  the  common  law  against  the 
others  for  refusing  their  assent,  and  therein  recover  dem- 
ises equivalent  to  the  profits,  which  might  have  been 
made  on  the  voyage.    But  the  remedy  thus  proposed 

(m)  Bomv.  Oiiphh  Amb.  355.  Commons,  had  expired. 
Id  this  case  it  was  said,  that  the        («)  Kitighi  v.  Berry,!  W.  Si  M. 

nound  of  deciflion  mentioned  in  CorfA.  26.     Comb,  109.  Hep.  temp. 

remWflleportof  5lrfv%v.  IViiumh  BoHy  649".  1  Show.  13.    The  three 

«<r.  that  recourse  should  have  been  first  reporters  say,a  prohibition  was 

had  to  proceedings  in  the  Admi-  gi'anted ;  bat  firom  the  report  in 

ralty,  is  miatated  there,  and  that  Shvwer  (who  however  says  he  did 

the  real  ground  of  decision  was,  not  take  the  case)  the  lurisdiction 

that  the  part-owner  who  complain-  of  the  Court  of  Admiralty  aeons  to 

ed  had  not  expre»9hf  diasented.  have  been  admitted.  This  appears 

(n)  JuHice  v,  Brtrmn^  HiL  T.  19.  to  be  the  same  case  as  King  v.  Per* 

and  90  Car.  3.  Ufarctrvt,  473.  This  ry,  3  Smlk.  33.  in  the  report  of 

was  before  the  flame  of  jeaiouay,  which  Chi^  JuvHce  Bolt  is  r^re- 

that  once  prevailed  in  Westminster  sented  to  say,  that  the  stipulation 

Hall  against  the  Courts  at  Doctor^i  in  question  wat  unlswiUl. 
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leeiDB  verjr  difficult  od  accoaot  of  the  ODcertdotj  of  Ibe 
profits  to  be  mtde  by  a  voyage,  ^aDd  wholly  ioadeqaate 
to  the  ends  of  pabiic  policy,  ai  it  learea  tbe  ship  nnem- 
ployed*  A.iid  accordiogly  there  are  leveral  later  deci* 
aioDi  of  the  Courts  at  IF$8imifiaier  Hallf  recognizing 
and  coofirmiog  tbe  jurisdiction  of  the  Coort  of  Admiralty, 
both  as  to  the  taking  of  such  security,  and  enforcing  (he 
performance  of  the  stipulation  upon  the  loss  of  a  ship.' 
Two  of  these  decisions  took  place,  alK>ut  eight  years  af* 
ter  the  case,  which  I  have  last  mentioned,  and  that  case 
is  not  quoted  in  the  report  of  either  of  them:  one 
ID  the  Coort  of  King's  Bench  (p),  but  in  tbe  ab-  [  89  ] 
sence  of  Ckief  Justice  Holt ;  the  other  in  the 
Coort  of  Common  Pleas  (9) ;  in  both  of  which  the  au* 
thority  of  the  Court  of  Admiralty  was  acknowledged ; 
within  a  few  years  afterwards  however  the  same  point 
again  came  before  the  Court  of  King's  Bench  (r )  in  two 
other  instances^  at  the  last  of  which  the  Chief  Justice 
is  reported  to  have  been  present,  and  tbe  Court  on  both 
occasions  directed  the  case  to  be  put  into  a  course  of 
solemn  decision ;  but  nothing  more  is  reported  to  have 
been  done  upon  it.  In  the  reign  of  George  the  Second 
another  application  was  made  to  the  Court  of  King's 
Bench,  to  stay  proceedings  instituted  in  tbe  Court  of 
Admiralty,  to  compel  security  to  be  given  before  the 
departure  of  a  ship  on  a  voyage,  of  which  some  of  the 
part-owners    disapproved;    but   the    Court    of   King's 

(p)  Lamkert  vt.  Aerttre^  I  Ld.  (r)  Mor^  v.  Rorwhotham^  6  Mod. 

Raym.  223. Ea»t.T.  9  W.  3.  .On  a  162.   Kast.  T. 3. Ann.  and  Degrave 

motion  for  a  prohibitioii  to  the  Ad-  v.  Bedjrea^  2  Ld.  Raym.  1285.  Bast. 

miraltT  on  a  suit  there  upon  the  T.  6.  Anny  upon  the  same  motion. 

stipuUtinn.  The  Court  ordered  the  Plaintiff' to 

(9)    Blacket  V,  Jintky,  1  Ld.  declare  in  probihition  in  both  these 

Raymn.  235.  Trin.  T.  9  W.  3.  up-  case«. 
on  the  like  motion  as  the  last  case. 
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[MJwiili  tiM  dbipb  pnji«  Ihif  tk  thip  sigbc  km 
feold,  or  the  fOTtj  hnre  Mch  odbcr  iMMdljr  m 
mif^  be  the^t  proper  bjr  the  AdnnHj ;  Md  the 
other  eppKed  to  the  Cewtef  Kile's  BeKh  topioUhift 
the  Adainllj  fnw  proceeaies  ■  the  ohI;  hot  CU^ 
Jmtiee  Lm  aid,  **  I  hare  so  deobt  hot  the  Adwnlty 
hee  a  pover  io  thk  case  to  coapsl  a  seceritj,  aad  this 
jerisdiclkio  has  beeo  aUoved  to  that  Cewt  lor  the 
^  poUk  good.  ladeed,  the  Adairaltjr  has  bo  jwiMlic- 
^  tioo  to  cooipel  a  sale,  sod  if  thej  shook!  do  that,  joo 
«  alight  hare  a  prohibitioo  after  seateace :  or  we  onj 
^  giaat  a  prohibitioo  agsiost  selliob  or  conpeUiag  the 
**  pert  J  to  sell,  or  to  boj  the  shares  of  others."  This 
was  sgreed  to  bj  the  whole  Coort,  sad  the  case  coded 
bj  prohibitiDg  the  Coort  of  Adauraltj  to  direct  a  sale, 
bot  leariog  the  Coort  at  liberty  to  cooipel  secoritjr.  Bjr 
this  deteroiiaatioo  the  law  appeers  to  bare  beco  finall/ 
settled ;  hot  the  progress  of  it  aaj  oot  bare  been  unio- 
Isrestiog  to  the  learned  reader. 

6.  It  does  not  appear  that  either  of  the  cases,  which 
I  haTc  jast  referred  to,  arose  opoo  so  equal  divisioo  of 
rcHces  or  ioterests  in  the  ship ;  hot  a  learoed  Ciriiian(«), 
who  wrote  towards  the  end  of  the  sereoteeoth  centorj, 
hariog  spokep  of  this  power  of  the  majoritjr,  adds,  ibat 

(•)  MHmm%tk  v.  GSIbaMflbr«2  Stn.  proceeding  to  direct  a  tale. 

S90.  Pits.  197.  (s)  G%d»lphin.  in  the  iotroduc- 

(OOmmm  9.  BMgm,l  Wilt.  lOJL  tioa  to  hit  t'wv  of  the  Adminlly 

It  doet  not  tppetr  by  the  report  jsriidictjon. 
that  the  Court  of  Admiralty  wet 
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the  tame  thing  tna/  alto  be  effected  by  the  one 
part  only  I  io  caie  of  equality  in  partnership ;   this  [  91 J 
doctrine  is  adopted  by  MotlOg  (ap),  and  is  followed 
Id  the  practice  of  the  Court  of  Admiralty  (1). 

7.  We  have  seen,  by  the  case  just  cited,  tlial  the  Coort 
of  Admiralty  cannot  in  any  case  compel  any  of  the  part* 
owners  to  sell  bis  interest.  The  French  Ordinance  (y) 
prohibits  one  part-owner  of  a  ship  from  forcing  his  com* 
panion  to  a  sale  (which  by  the  French  laws  one  tenant 
in  common  might  in  general  do)  except  in  case  of  equal- 
ity of  opinions  upon  the  undertaking  of  a  yoyage.  But 
a  part-owner  may  by  our  law  dispose  of  his  interest  to 
another  person  at  any  time ;  a  rule  better  adapted  to 
the  present  state  of  commerce  than  that  (i),  which 
formerly  preyailed  among  some  of  the  nations  of  the 
continent,  and  which  did  not  permit  the  sale  of  a  ship 
antil  after  a  possession  of  three  or  more  years ;  or  at 
least  not  till  after  the  performance  of  one  Tojage  at  the 
charge  and  risk  of  the  part-owners  (a).     The  old  rule 

(jt)  Hook  2.  ch.  1  sect  2.  And  (x)   VaUn  on  the  French  Onli- 

■ee  to  the  same  effect CMroe't  note  nance»  torn.  prem.  683.  Lowemut 

OP  the  59lb  article  of  thclfaw witfc  deJ4ii«Ifent.lib.  3.  ce|K  S.eeet. 

ordinance.  3.  Cont9iat9t  Cap.  54. 

(y)  LiT.9.Tit.  8  DeMprnprietid'  (ti)  .MMby,  book  3.  oU.  »6ct.3. 
re$f  art,  6. 

(1)  And  in  the  District  Court  of  Pennsylvania,  Judge  Peters 
held  that  a  majority  in  value  of  the  owners  might  apply  to  the 
tMhniralty ,  to  order  the  ship  delivered  to  them,  npon  a  stipula- 
tion being  made,  when  the  minority  dissented  from  the  voyage. 
And  he  said  that  it  had  not  been  judicially  decided  in  the  U.  S., 
whether  in  such  a  case  the  minority  might  not  be  compelled 
to  sell,  and  he  seemed  to  consider  it  questionable,  whether  such 
a  power  was  not  vested  in  the  admiralty.  Willings,  &c.  v. 
BHght.  2  Peters.  Adm.  Rep.  128B,  and  see  also  2  Brown's  Civ. 
and  Adm.  Law.  131. 
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tppeari  to  btve  been  framed  wkh  a  view  to  the  iotereat 
Of  the  master,  wbo  in  former  timet  wag  a  principal 
owoer,  and  waa  the  person  who,  with  the  pecuniary  aa*^ 
Bistance  of  the  other  owners,  generally  cansed  the 
[92]  ship  to  be  boUt  in  the  eipectalion  of  being  em- 
ployed in  the  command;  an  expectation  that 
might  be  defpaled,  if  the  others  conld  sell  their  shares 
to  strangers,  who  acquiring  a  majority  of  interest  might 
appoint  a  friend  of  then*  own  (6). 

8*  With  regard  to  the  repairs  of  a  ship  and  other 
necessaries  for  the  employment  of  it,  one  part-owner 
may  in  general,  by  ordering  these  things  on  credit,  ren- 
der his  companions  liable  to  be  soed  for  the  price  of 
them  (c).  Tet  if  the  person  who  gives  the  credit  on 
such  an  occasion,  does  not  at  the  time  know  that  there 
are  other  part-owners,  he  tnajf  sue  him  alone,  from 
whom  he  receives  the  orders  (d).  (1)  But  one  part-owner 
cannot,  by   ordering  an  insurance  of  the  ship  without 

(b)  Cotuolato,  Cap.  94»  {d)  Dm  t».  Chippenden,  Cortm 

(c)  Wright  V.  Bunier^  I  East'i    Kenyon^  Ch.  J.  at  ITetMi-Sit  p.  H. 
Bep.  30.  T.  171K),  apon  a  Plea  In  Abatemeat. 

(1)  And  persons,  who  become  and  act  as  part-owners,  are 
liable  to  a  tradesman  for  articles  furnished,  or  work  done  on  the 
ship  afterwards,  if  they  are  charged  to  the  db^,  although  the 
contract  was  made  before  they  became  part-owners.  And  there- 
fore, where  one  Taylor  built  a  ship,  and  while  building,  sold 
three  quarters  of  her  toStanley  and  Car9on,and  continued  ship^s 
husband  during  the  building  and  fitting  out  of  the  ship,  and 
was  paid  by  Stanley  and  Car9on,their  part  of  the  disbursements, 
and  the  plaintiff,  who  was  a  painter,  brought  his  action  against 
all  of  them  for  work  done  on  the  ship ;  it  appearing  in  evidence 
that  Carson  and  Stanley  had  acted  as  part-owners,from  the  time 
of  their  purchase,  and  that  the  plaintiff,  in  his  books,  had  debit- 
ed his  charges  against  the  ship  by  name ;  the  Court  of  Common 
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ftdtlioritj  ffMi  ftMtb«r»  cbarge  th«  otb«r  with  u)r  part 
of  the  preaiuiDt  rnileti  tlie  other  tfterwardt  assent  to 
the  iosursnce  (e). 

9.  The  ioterest  of  part-owoera  io  a  ship,  and  io  the 
profits-  and  loss  of  an  adventure  andertakeo  by  their 
4fi8tasl  consent,  is  not  aflbcted  by  the  bankruptcy  of  one 
of  them  taking  pbce  afl^r  the  eommencement  of  the 
voyage,,  allhongb  he  has  not  paid  his  full  share  of  the 
out-fit.  In  anch  a  case,  if  the  other  part-owners 
have  in  that  character  paid  the  expence  of  the  [93] 
ool*fit,  or  made  themselves  responsible  for  it, 
they  will  have  a  right  to  deduct  his  share  from  the  por- 
ibn  of  the  profits  to  be  paid  to  his  assigne^^s.  But  in 
a  case,  where  the  outfit  bad  been  condocted  by  a  per- 
son appointed  to  manage  the  concern  as  purser  or  ship's 
husband,  in  punmance  of  an  agreement  made  by  three 
othera  at  the  time  of  their  becoming  owners  of  the  ship, 
and  this  person  settled  the.  accounts  with  thsm,  and 
took  from  one  of  them,  who  afterwards  became  a  bank- 
rapt,  promissory  notes  payable  at  a  future  day  for  a 
part  of  his  share  of  the  expence;  it  wtfs  determined, 
that  the  ass^nees  of  the  bankrupt  were  entitled  to  re- 
ceive  bis  full  share  of  the  profits,  and  that  the  ship's 
husband  most  take  a  dividend  under  the  commission 
for  the  amount  of  the  notes.  In  this  case  the  husband 
had  after  his  appointment  acquired  an  interest  in   the 

(e)  OgteUoMiherv.  Wrangham    Gmldhaa  Sit.  p.  IL  T.  1790.  and 
&  •tker^  Coram  J!WijronCb.  J.  at    French  v.  Sach^uie^S  Burr.Sr^r. 


Pleas  of  Penn^lYSnia  held, that  the  plaintiff  was  entitled  to  re-: 
cover  against  all  the  owners,  the  amount  of  the  work  done  after 
they  became  such  avowedly,  the  presumption  being  that  it  was 
done  upon  their  credit.  Scottin  v.  Stanley,  &c.  1  Dall.  Rep.  |29. 

19 
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tbtp  by  parduMog  a  part  of  tba  ahare  of  one  of  Um 
othar  part-oamert ;  bat  bis  rigbt  aa  a  part-owoar  doea  not 
appear  to  have  beco  iasitted  opoo :  and  indeed  be  bad 
made  tbe  dnboraemeBta  and  managed  tbe  concern,  not 
in  the  character  of  a  part-owner  but  of  an  agent.  Af* 
ter  the  banhmptcy  had  happened,  the  otiwr  two  parN 
owners  paid  Iwo-thirds  of  the  amoont  of  the  baokrnpt'i 
notea  to  the  ahip*a  bnaband,  and  agreed  with  him  to 
consider  the  bankrupt  as  interested  only  in  tbe  proper* 
tion,  which  the  money  lie  had  paid  bore  to  the  whole 
coat  and  oo(-fit.    Bnt  this  transaction  waa  held  not  to 

affect  tbe  qoeation,  nor  alter  the  right  or  interest 
[  94  ]  of  the  bankrupt,  or  of  the  assignees,  npon  whom 

they  had  devolved  (/)• 
It  is  obaervable  that  in  this  case,  which  was  seat 
from  the  Conrt  of  Chancery  for  determination  at  hw, 
the  question  waa  made  and  decided  with  respect  aa  well 
to  the  value  of  the  bankrupt's  share  in  the  ship  ifself, 
as  to  the  profits  of  the  adventure,  without  distinction ; 
and  it  seems  to  have  been  considered  that  part-owners 
mighi  have  a  lien  on  each  other's  shares  of  a  ship,  as 
partners  in  trade  have  on  each  other's  shares  of  their 
merchandize.  But  I  do  not  find  this  point  to  have 
been  ever  decided  ;  and  there  is  a  material  difference 
between  the  two  cases.  Partnera  are  at  law  join t-teo- 
ants  of  their  merchandise ;  one  may  dispose  of  tbe 
whole  property ;  but  part-owners  are  tenaots  in  com- 
mon of  a  ship;  one  cannot  seM  the  share  of  another; 
and  if  this  general  lien  exists,  it  must  prevail  against  a 
purchaser  even  without  notice ;  which  does  not  seem 
consistent  with  the  nature  of  tbe  mterest  of  a  tenant  in 
common.    It  is  true  indeed  that,  as  long  as  the  ship 

ffj  Smith  y  oiftert  v.  J)e  Silva  ^  othert,  Cowp.  469. 
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coDtinues  to  be  (Bvpbjred  bj  the  teoie  periooi,  no  one 
of  Ibem  eta  be  entitled  to  partake  of  the  prdfili,  until 
all,  that  18  due  in  respect  of  tbe  part  he  holds  in  the 
ship,  baa  been  diicbarged.  Bot  at  one  part-owner  can- 
not compel  another  to  tell  the  ship  {g)^  there  does  not 
appear  to  be  any  mode,  by  which  he  can  enforce 
against  tbe  others'  share  of  the  ship  in  specie  the  [  96  ] 
payment  of  bis  part  of  tbe  espence^. 

9.  b«  In  tbe  report  of  a  case  before  Lord  Ckaneellor 
HardwUke  (k)  it  is  stated,  that  several  persons  bsFiog 
entered  into  a  contract  with  one  T.  HiUl  empowering 
him  to  build  and  fit  out  a  ship  at  their  joint  expence, 
for  the  service  of  the  Eiu^i  India  Company,  and  he  hav* 
ing  died  insolvent  without  paying  his  portion  of  the  ex* 
jieoce,  the  others,  who  of  course,  remained  answerable 
to  tbe  tradesmen  for  the  whole,  filed  a  bill  against  hia 
administrator,  praying  that  they  might  have  a  specific 
lien  upon  what  should  be  due  to  him  for  his  share 
[  96  ]  to  this  ejLtent ;  and  that   the  administrator  nUght 

(^)  OuttM  V.  Hebdm,  1  Wilion  submitted  that  they  were  not  lia- 

101.  ble  to  the  tridesmen,  becaiMe  the 

(A)  D94iditt^t9nv,  Ballot t,  1  Yes.  debti  were  contracted  by  the  in- 

497»  opoD  reference  to   the  regfis-  testate,  and  further  insisted  that 

tir  book  of  tlie  Court,  A.  l749/o-  they  liad  no  speci6c  lien  on  the 

Uo  62$.  it  appears  that  ihe  plain-  shares  which,  r.ot  being  subscri* 

tiffe  had  covenanted  with  T.  HaU  bed  for,  belonged  to  him.    The 

tbe  intestate,  to  take  certain  shares  Lord  Chancellor  decreed  a  refer- 

subscribed  for  by  them,  and  which  ence  to  the  master  to  take  the  ac- 

aroonnttd  tcqpetber  to  eleven  mw-  counts*  and  directed  allowance  to 

te«nM«  of  a  ship  to  be  built  and  fit*  be  made  to  the  plaintiffs  for  all 

ted  out  under  his  directions  for  such   sums  as  they  had  paid  or 

the  service  of  the  Ea$t  India  Com-  were  liable  to  pay  to  the  tradesmen 

pany,  that  the  ship  was  according-  or  workmen  ror  building,  equipp- 

ly  built  and  eauipped,  and  was  ing  or  viotualUng  the  ship,  or  for 

Then  at  sea,  ancl  the  builder  had  seamen's  wages  and  declared  that 

executed  a  general  bill  of  sale  of  if  any  balance  should  appear  due 

the  whole  to  him*  and  he  bad  not  to  them  ihey  had  a  ipec{fic  tiem  an 

executed  any  bill  of  sale  to  them  the  remaitdng'  Mharet  fir  ouch  M> 

lor  their  respective  shares.    The  once,  and  those  shares  were  to  be 

defendant  by  his  answer  admitted,  sold  before  the  master,  and  the 

that  he  WIS  a  trustee  for  the  plain-  money  applied  in  the  first  place  to 

tifi  St  to  the  eleven  9U  tetmho,  but  the  discharge  of  sucli  Inilance. 
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caiMe  of  conphiDt  (fc).  And  if  aflenrards  anolkar 
pirt-owser  toes  for  hit-  own  iatemt,  tbo  defeadmt  cao 
no  looger  avail  bimadf  of  tke  ohjeetiiMy  became  flw 
party  to  tbe  firal  amt  haa  no  looger  aojr  auitter  of  cooi- 
plaiBt  (0-  lo  tiie  caae  of  the  death  of  aoj  part-owoer 
after  ao  iojorj  received,  the  right  of  actioo  avrrirea  io 
geoeral  to  the  sorriving  part-ovBera,  who  nost  aDer- 
irards  pay  to  the  personal  repreaentatirea  of  the  de- 
ceased tbe  ralae  of  his  share. 

]2«  Id  tbe  case,  b<>veTer,  of  ao  action  for  the  freight 
of  goods  conveyed  io  a  general  ship,  all  the  part- 
owners  ooght  to  join,  or  if  tbey  do  not,  tbe  de-  [  99  ] 
fendant  may  avail  himself  of  the  objection  by 
evidence  at  tbe  trial,  and  witboot  plea  io  abatement; 
according  to  the  general  rale  of  law,  and  the  distinction 
between  contracts  and  wrongs  (m);  unless  perhaps  some 
one  should  have  receired  his  own  share,  or  have  releas- 
ed bis  claim  io  it  The  necessity  of  all  the  part-owners 
Joining  as  plaintiflTi  in  the  suit  in  this  case,  is  founded 
upon  tbe  consideration,  that  all  of  them  are  partners 
with  respect  to  the  concerns  of  the  ship ;  and,  upon  this 
consideration,  the  present  IfOrd  Chaneellorf  in  a  case  of 
bankruptcy,  wherein  it  appeared  ttiat  tbe  owners  of  a 
ship,  upon  a  settlement  of  accounts  with  tbe  master, 
who  bad  become  a  bankrupt,  were  indebted  to  bim,  and 
that,  on  the  other  band,  be  also  was  indebted  to  some 
of  tbcm  severally  upon  separate  afid  distinct  coocerna, 

(k)  Santk  v.Child &  oMertySalk.  it  an  authority  for  the  text. 
S3.  Mili99n  V,  Overtndt  6  Ter,        (m)  There  »  a  looae  note  In  S 

Rep.  in  K.  B.  766»  and  tee  Hocls  Keeble,  444.  Sianiej^  v.  JiylcM^  of  « 

wroy  r.  Dichtfurni^  Comb.  366.  dictum  of  Chief  JuMtiee  Btile  at  Ni- 

il)  Sedgworth  v.  Overend,  7  Ter.  si  Prius,  to  the  contnuy  of  what  is 

'  Bep.  in  K.  B.  379.    In  this  caae»  here  advanced  in  the  text ;  but  the 

the  plaintiff  waa  tlie  only  remain-  reporter  adds,  that  the  cause  went 

inr  part-owner  :  but  the  opinion  off  to  a  reference, 
dei'iyered  by  Mr,  JuaUee  jMwnne^ 
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refwed  toalloir  the  latter  to  Mt  off  their  respective 
demeods  agaieel  the  chin  of  hie  Mtignees  for  their 
ehmree  of  the  geoerel  debt  (fi). 

13.  Ob  the  other  hand,  if  ao  actioo  is  to  be  brQoght 
against  the  part4>WDers  upon  any  contract  relatbg  to 
the  ship,  although  regoiarlj  such  action  should  be 
brought  against  all  jointly,  yet  if  all  are  not  sued,  the 

defendants  can  only  avail  themselves  of  the 
[100]  objection  by   plea  in  abatement:    and   if  they 

omit  to  plead  such  a  plea,  the  plaintiff  will  re* 
cover  his  whole  demand,  and  the  defendants  must  after- 
wards call  upon  the  others  for  contribution.  And  if  a 
tradesman,  who  has  repaired  a  ship,  take  from  some  of 
the  part-owners '  sums  equivalent  to  their  shares,  they 
still  remain  responsible  for  the  residue,  if  not  paid  by 
the  others,  unless  at  the  time  of  the  payment  the  trades* 
m^n  specially  agree  to  discharge  them  from  all  further 
demand,  upon  some  good  consideration  inducing  him 
ao  to  do,  soch  as  payment  before  the  expiration  of  the 
usual  credit;  or  release  them  by  deed  (o);  which  no 
prudent  man  will  do  without  aome  very  strong  induce- 
ment .(0*    1°  ^^  respect,  the  law  of  England  differs 

(»)  Ex  parte  ChrUtie,  10  Yes.  ^  Th&mptn^  the  lum  of  450/.»  be- 

jon.  105.  *'  iiig  the  amount  of  their  propor« 

(•)  Teed y  mutherv.  Baring  U  **  tion  of  the  said  ship's  repairs 

•iftrrt,  iMbfore  Lvrd  Ettenionvgh  "  lately  done  at  Plymouth,  we  baT- 

Ch.  J.  at  Guildhall,  1S06.  The  re-  "  tng  settled  with  the  other  own- 

ceipt  given  hy  one  of  the  plaintiffs  "ero  respectively.    /sAii  Teed  ^ 

was  as  tbilows:  **ReeeiTcd  SOth  *<  C*."*  Me9tr§^    Smnng'  U    Co. 

'*Mmf  1904,  from  Meotn,  M,M,  knew  that  the  proportions   had 

"  &  Co.  one-fourth  owner  of  the  been  adjusted,  but  noi  paid.    See 

**  ship  WnUAX,   Captain  Jamu  Fitch  v.  Sutton,  5  £ast.  330. 


(1 )  But  if,  in  inch  Gase,  the  tradesman  takes  in  payment  tl^ 
hiU  of  the  ship's  husband  (a  part-owner),  and  settles  with  him 
alone,  the  olher  owners  are  discharged.    Therefo;^,  where  a 


from  the  Cif  il  Law,  wbkb  giTti  ap  actiM  agaidit  asy 
«Nie  part-owoer  upoo  a  contract  mada  by  tlia  aaaler  to 
tbct  full  extent  of  the  demand,  bitl  in  the  cnae  of  contracta 
-made  by  the  part«ownera  tbeaiael?et,  bdda  each  to  be 
obargeable  only  in  proportion  to  hia  own  share  of  the 
ship  (p).  By  the  law  of  HoUtfnil,  the  aeveral  part- 
owners  are  in  all  cases  chargeable  only  according  to 
ibeir  respective  interests  in  tbe  ship  (q).  (2) 

(p)  Dig.  14  1. 1. 25.  and  14. 1.        {q)  Tinnius  in  Peckmm,  p.  155* 

2. 3. 6i  4- 


tradesman  brought  his  actioa  for  cordage,  against  the  ownen 
of  a  ship,  and  it  was  prored  that  he  had  taken  a  bill  for  the 
amount  of  the  managing  owner,  which  was  dishonored,  and 
renewed,  and  again  dishonored.  Lord  Ellenborongh  held  that 
if  the  plaintiff  had,  by  so  dealing,  adopted  the  managing  own- 
er,  he  discharged  the  others,  and  that  it  was  not  necessary 
that  there  should  have  been  a  receipt.  If  he  adjusted  the  ac- 
counts with  the  managing  owner  on  that  footing,  the  others 
were  entitled  to  the  benefit  of  It ;  and  the  jury  found  for  the 
defendants.    Heed  ▼.  White,  &c.  5  Esp.  N.  P.  C.  122. 

(2)  In  cases  of  abandonment,  the  insurers  become  the  owners 
of  the  ship,  and  as  such,  are  liable  to  the  expences  of  repairs, 
and  other  necessary  equipments  for  the  ship,made  aAer  the  time 
of  the  loss  to  which  the  abandonment  refers.  But  in  this  case, 
as  the  ownership  is  thrown  upon  them  by  the  law,  and  as  the 
association  is  not  Toluntaiy,  they  have  been  held  not  to  be  part- 
ners ;  but  that  each  is  severally  liable  for  has  proportion  of  the 
expences  in  the  ratio,  tbe  sum  by  him  insured,  bears  to  tbe 
whole  sum  insured  on  the  ship.  And  the  case  was  likened  to 
the  case  of  Iloare  v.  Dawes.  Dougl.371. where  a  broker  was  em- 
ployed by  a  number  of  persons  to  purchase  a  lot  of  tea,  of  which 
fhey  were  to  have  a  separate  share,  and  he  made  the  purchase. 
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and  it  was  lield  that  they  were  answerable  seTerally,  and  not 
jointly.  So  it  was  decided  in  Coope,  &c  y.  Eyre,  &c.  1.  H. 
Bl.  SI  J  (m  a  purchase  of  oiL  And  Kent  C  J.  said  the  true 
principle  was  established  in  Speering  v.  De  Grave.  2  Vem. 
648,  where  it  was  decreed  that  for  the  necessary  appropria* 
tions  by  the  master  for  the  wants  of  the  ship,  the  owners 
should  pay  in  proportion  to  their  respective  shares  and  inter- 
ests in  the  ship.  United  Insurance  Company  ▼.  Scott  1 
John.  Rep.  106. 

Part-owners  of  privateers  are,  in  like  manner,  as  part-own- 
ers of  merchant  ships,  liable  for  any  torts  committed  by  the 
master  or  crew  of  such  privateers.  And  in  the  court  of  admi- 
ralty, even  where  there  has  been  a  release  to  a  part-owner 
from  his  responsibility,  upon  his  pa3ring  a  certain  sum  for 
damages,  occasioned  by  the  capture  of  a  ship,  and  not  proceed- 
ing to  adjudication,  the  court  will  compel  him  to  appear  to  a 
suit  in  common  with  the  others,  for  in  such  a  case  the  party 
Injured  has  not  only  a  right  to  call  on  ail  the  owners  for  re« 
paration,  but  also  for  all  information  in  their  possession.  Kara- 
Ban.  5  Rob.  Adm.  Rep.  260.  And  in  Del  Col  v.  Arnold.  3  Pall. 
Rep.  333,  the  Supreme  Court  of  the  U.  S.  held  that,  the  owh 
ers  of  privateers  are  responsible  for  the  conduct  of  their  9r 
gents,  officers  and  crew,  to  all  the  world,  and  that  the  n^as- 
ore  of  such  responsibility,  is  the  full  value  of  the  property 
injured  or  destroyed.  See  also  Talbot,  &c  v.  Owners  and 
Commanders  of  three  Brigs.  1  Dall.  Rep.  95.  But  in  cases  pf 
•aptore  by  a  privateer  of  neutral  property,  where  restitution 
Is  decreed,  'wMoia  damages^  the  owners  are  not  liable  under 
the  decree,  unless  the  property  or  its  proceeds  come  to  their 
hands.  Jennings  v.  Carson's  executors.  4  Cranch.  Rep.  2.  Peq-i 
hallow  ▼.  Doane's  adnddistraton.  3  Pall.  Rep.  54. 
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or  niE  FERSMfS  EMPIOTED  m  THE  NAfKUTKIN  <ff 


CHAPTER  THE  FIRST. 

■ 

9r  TBK  qUJUFICATW^fS  OF  TBB  MASTKU 

JUfD  MABJJfEES. 


1*  X  HE  natter  of  a  ship  >•  (be  person  entrusted  with 
the  care  and  management  of  it.  His  power  and  author- 
ity are  so  great,  and  the  trust  reposed  in  him  u  of  so 
important  a  nature,  that  the  greatest  care  andcircani' 
•pection  ooght  to  be  used  by  the  owners  in  the  choice 
and  appointment  of  him.  It  appears  by  the  langusge  , 
of  the  ancient  aea-laws  and  ordinances,  that  the  master 
was  formerly  in  almost  every  instance  a  part  owner  of 
the  ship,  and  consequently  interested  in  a  twofold  char- 
acter in  the  faithful  discharge  of  his  duty.  At  present, 
it  frequeutlj  happens  that  he  has  uo  property  in  the  ship. 
The  law  of  some  countries  requires  a  previous  examiD- 
ation  of  the  person  lo  b.e  appointed  to  this  importaot 
office,  in  order  to  ascertain  his  nautical  experience  aad 
skill :  in  other  countries,  he  is  liabb  to  be  punished  si 
a  criminal,  if,  having  undertaken  the  charge,  te  is 
found  incompetent  to  the  performance  of  it  (a). 
[  102]  In  this  country  the   owners   are,  except  in  one 

(a)  See  Cleriac  on  the  first  arti-  taine  and  Valim  thereon.  Bdnttatic 
die  of  the  laws  of  Olertn  ;  French  Ordinance  of  1614.  Tit.  3.  Art.  1. 
Ordinance*  iiv.  2.  tit.  1.  J}u  €api» 
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eMe»  kft  to  their  own  discretion  as  to  the  skill  and 
honesty  of  the  master;  and  although  be  is  bound 
to  make  good  any  daowge  that  may  happen  to  the  ship 
or  cargo,  by  his  negligence  or  onskilfuloessy  if  he  is  of 
ability  to  do  so,  yet  he  cannot  be  punished  as  a  criminal 
for  mere  Tncompetence* 

.  2.  The  excepted  case,  to  which  I  have  just  alluded, 
arises  out  of  one  of  the  humane  provisions  made  by  the 
British  Legislature  for  the  regulation  of  the  African 
alave  trade,  by  which  it  is  made  unlawful  ^'  For  anj 
**  person  to  become  a  master,  or  to  take  or  have  the 
"  command  or  charge  of  any  British  ship  or  vessel 
^*  (which  shall  clear  out  from  any  port  of  this  kingdom 
**  to  take  on  board  or  to  convey  slaves  from  the  coast 
"of  J/rica,  to  any  part  beyond  sea)  at  the  time  he 
*^  shall  clear  out  from  any  port  of  Chreat  Britain,  for 
"purchaaing  and  conveying  slaves  from  the  coast  of 
^  Africa^  unless  such  master,  or  person  taking  or  bav* 
.**ing  the  charge  or  command  of  any  soch  ship  or  venel 
"shall  have  made  oath,  and  delivered  in  to  the  collec- 
"  tor  or  other  chief  officer  of  the  customs,  at  the  port 
^  where  aoch  ahip  or  vessel  shall  clear  out,  a  certificate 
^  attested  by  the  respective  owner  or  ouners  of  the  ships 
**or  vessels,  in  which  he  has  formerly  served^  that  he 
"  has  already  aerved  in  soch  capacity,  during  one 
"voyage,  or  shall  have  served  as  chief  mate  or 
"aorgeoo,  during  the  whole  of  two  voyages,  or  [  103  ] 
**  either  as  chief  or  other  mate,  during  three 
"  voyages,  in  purchasing  and  carrying  slaves  from  the 
"coast  of  Africa,  onder  pain  that  such  master,  or  other 
^  person  taking  or  having  the  charge  or  command  of 
*'  any  such  ship  or  vessel,  and  also  the  owner  or  owners, 
^*  who  shall  hire  or  employ  such  person,  shall  for  every 
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^  fiidi  offence  forfeit  and  pay  the  som  of  five  hundred 
«poonda  (6)/' 

3.  The  other  peraons  employed  in  the  ordinary  nar* 
igatioo  of  a  trading  ahip,  fall  under  the  general  denom* 

inatido  of  mariners  or  seamen. 
[  104]      4.  For  the  employment  of  a  Brilish  ship  it  is 

necessary  that  the  master,  and  a  certain  pro^ 
portion  of  the  mariners,  should  in  many  cases  be  BrUish 
subjects,  from  a  very  ob^'ions  principle  of  public  policy, 
enforced  by  rarious  proTisions  of  the  Legislature.  So 
long  ago  as  the  reign  of  Queen  Elisabetkn  it  was  made 
unlawful  to  lade  or  carry  any  fish,  victual,  or  other 
things  in  any  bottom,  whereof  a  siranger  born  was  ship- 
master, from  one  port  of  the  realm  to  another  (c).  An 
ordinance  made  in  the  time  of  the  usurpation  required, 
hi   some  particular  cases,  the  master  and  mariners,  or 

(h)  39  0#«.  3.  c.  80. «  23.    The  **  and  sailed.**  To  which  however, 
doration  of  this  act  ia  not  limited.  **  the  Statute  38  Geo.  3.  adds,  ••  so 
A  provision  to  the  same  effect  had  "  as  always  the  matter  contained 
been  previously  made  in  several  «*  in  the  said  afiidaTiu  so  made  or 
temporary    sUttttes,  in   some  of  *'  to  be  made  as  aforesaid,  shall  be 
Which,  however,  the  words  printed  "  tnie  in  subsUnce  and  matter  of 
in   ItaUc9  were  omitted,  but  the  '*  f»ct."   And  the  39  Gm.  3.  adds. 
Court  of  King's  Bench  put  a  con-  "  Provided  always,  that  tlie  matter 
•miction  on  them,  conformable  to  *'  contained  in  such  affidavits  of  the 
those  words.    Farmer  v.  Legg,  7  *•  twner  or  trwnere,  heretofore  made 
Ter-  Rep.  in  K.  B  186.     But  lo  oh-  '*  as  aforesaid,  shall  have  been,  and 
v^ate  the  inconvenience  that  had  •«  in  such  affidavits  as  shall  here- 
arisen  from  the  omission,  a  retros-  '<  afier  be  made,  shall  be  tru«  in 
pective  clause  is  introduced  into  *'  substance  and  matter  of  fact.* 
the  37  Geo  3.  c.  104.  t.  25  38  Geo.  There  seems  to  be  a  defect  in  each 
3.  «.  88- 1.  25.39  Gee.  3.  c.  Sat  38.  of  these  sections,  as  they  leave  the 
that  no  Policy  of  Insurance  made  maeter  liable  to  the  penalty,  which 
before  the  paasing  of  those  acts  cannot  have  been  intended.    And 
respectively  shall  be  void,  nor  the  there  is  a  further  inaccuracy  m  Uie 
m^nere  liable  to  any  penalty  "  by  last,  as  it  mentions  the  affidavit  of 
**  reason  of  any  certficate  required  the  owners,  whereas  the  oath  is  to 
••  and  given  by  the  owner  or  own-  be  taken  by  the  maeter,  and  not  by 
*<  era  of  the  ship  or  vessel  then  a-  the  ownert. 
••  bout  to  clear  out  and  sail,  or  by        (c)  5  EHt.  c.  5.  t.  8.  under  for- 
"  the  owner  or  owners  of  some  feitureofthe^wdt.    Towhichthe 
•«  other  ship  or  vessel,  in  whose  ordinance  of  the  9th  of  Oeteber 
«« employ  the  person  then  about  to  1651,  and  the  Navigation  Act,  add 
<*  sail  had  been  formerly  employed  alto  the  forfoiture  of  the  veeeel. 
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the  most  part  of  tbem,  to  be  of  the  people  of  the  cdm- 
nonweallh  (rf). 

The  celebrated  navigation  Act,  which  passed  imniedi- 
alely  after  the  restoration,  requires  the  master,  and  three* 
fourths  of  the  mariners,  to  be  sobjects  of  the  King, 
wherever  if  requires  a  trading  ship  to  be  either  Englisk 
built  or  EnglUk  owned*  (r).  And  by  a  statute  passed 
in  the  following  year,  ^  (he  number  of  mariners  is  to  be 
^  accounted  according  to  what  they  shall  have  been 
^  during  the  whole  voyage  (/)•"  These  regulations, 
however,  having  been  found  inconvenient  in  time  of  war, 
several  temporary  (g)  statutes  have  allowed,  during  such 
periods,  the  employment  of  three-fourths  foreign 
eeamen  ;  and  the  two  Grst  of  those  statutes  con'  [105  ] 
ferred  the  privileges  of  Briiiah  subjects  upon 
foreign  seimen  after  two  years  service  in  the  time  of 
war,  either  on  board  a  ship  of  war,  or  a  merchant  or 
trading  vessel. 

5.  By  a  statute  passed  in  the  ihiriy-fourlk  year  of 
the  present  reign,  it  is  enacted,  that  after  the  expiration 
of  SIX  months  from  the  time  that  the  conclusion  of  the 
war  then  existing,  shall  have  been  notified  by  proclama- 
tion or  order  of  his  Majesty  in  Council  published  in  the 
London  Gazette,  (which  was  done  on  Tue^doj^  the  27th 
of  Aprils  1802,)  no  goods  shall  be  imported  into,  or  ex* 
ported,  or  sbippiid  for  exportation,  from  any  port  or 
^lace  in  the  kingdom  of  Or$at  Brt/atn,  or  the  islands  of 
Guernsey ^  Jersey ^  Aiderney^  Sark^  or  31afi,  on  board 
noy  vessel  registered,  or  required  to  be  registered,  as  a 
Brilish  vessel,  unless  such  vessel  be  navigated   by  a 

on   OrtUnanee  of  9Ui  OctoUr  (/)  13  ^  14  Car.  %  c.  11.  t.  6. 

1651.  ScobeW*  Acts.  ig  %  Anne,  c.  39.  13  Om.2.  6.3. 

(e)  12  Car.  3.  c.  18.  See  Reevt'^  28  Geo.  2.  c.  16.    19  Gee.  3.  c.  14. 

Law  of  Shipping  and  Na?JgaUon»  33  Geo.  3.  c.  26.  43  Gee.  3.  c.  64. 
Ik  304, 505. 


i'led   to 
mid  parts  «r  creeks  to  Molhrr^  aar  shd  wmj 
id  be  perailted  to  uH  fraai  ifcc  ports  ar  exists  of  this 
HapfciM  ar  mi  Ibe  asid   iiliarfi^  to  be  captojcd  ia  fi^b- 

■acb  v«scl  be  mhmUy  mi 
Mfdfjf  aaaaed    vilb   sad   asT%sfcd  bj  s   vaster  sed 

Is  ;  viib  a  prarba  hoverer, 
of  Ibe  casMssiaacrs  of  the 
laaK  ia  Emglmmd^  sad  tbrce  at  mmm  ia  Scmilmud,  to 
ficcaee  tlie  eaiptojaKnt  of  farcigc  sssiiatrs  aot  exceed- 
lag  MM/Mff A  a  sacb  vessel,  ■  fiibke  as  the  cosst  of 
Oftmi  Briimhh  er  oT  the  said  vlaads,  for  the  perposc  of 
iasfractiei;  the  BritiA  surssers  is  sach  vet^el,  ia  the 
■rt,  of  fishiag,  or  takh^  or  cariag  6sh  (k)«  And  where- 
erer  it  is  reqaired  by  the  it  air  at  saj  other  Act,  that 
the  aissler  sad  the  whole,  or  soj  proportion  of  the 
Bsrioers^  shsll  be  BriiiA  sabjects,  tbej   snust  be  so 

(M  M  Om.  X  «.  68.  «.  1  fc  S.  O)  34  CXmw  3.  c:  il  c  4. 

(0  34GM.&ciB.  «.3. 
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daring  the  whole  voyage,  ttnleti  in  case  of  aiekDeie, 
dealb,  desertion,  or  of  the  whole  or  part  of  the  crew 
being  taae^  priaooers  in  the  voyage,  aDd,-io  such  case, 
the  vaster  or  peraon  bavhig  the  charge  or  cooimand  of 
the  vessel^  ahall  specify  the  saoie  in  his  re- 
port (/)•  flW] 

It  is  provided,  however,  that  this  Act  ahall  not 
alter  or  affect  any  regulatioos  for  naBtiing  dr  navigating 
of  ships  employed  in  tbt  Ji$kerieSt  for  which  any  special 
provision  has  been  made  by  any  statute  in  force  (m). 

6.  And,  in  order  to  prevent  doubts  respecting  the 
▼arious  terma  made  use  of  in  the  several  laws  of  navi- 
gation, as  to  the  persons  who  are  to  be  deemed  qaati- 
6ed  to  be  mastem  of  British  ships,  or  to  be  British  aail- 
ors,  seameB^  or  mariaers,  it  is  by  the  same  statute  rfa- 
elared  and  enacted^  that  no  person  shall  be  deemed  or 
taken  to  be  qualified  to  be  the  master  of  a  British  ship, 
or  to  be  a  British  sailor,  seaman,  or  mariner,  *<  except 
*^  the  natucil-born  subjects  of  his  Majesty,  his  heirs  and 
^  80cce8s<»rs,  or  persona  naturalized  by  or  by  virtue  of 
^  any  Act  of  Parliament,  or  made  denizens  by  letters 
*'  of  denization,  or  except  persons,  who  hatie  become 
**  his  Majesty's  subjecta  by  virtue  of  conquest  or  cea- 
^  sion  of  some  newly-acqaired  country,  and  who  afaall 
**  have  taken  the  oath  of  aMegiance  to  hk  Majesty,  or 
<<  the  oath  of  fidelity  required  by  the  treaty  or  capita* 
'^lation, .by  which  such  oewly^cqiiired  country  came 
^  into  his  Majeaty*s  posi^esstoa,  except  as  tibereia  pto- 
**  vided  (r)." 

r.  The  aaflse  statute  (o)  confers  a  qualification  to  be 

thus  employed  upon  foreign  seamen,  after  three 

[  108  ]  years  service  in  time  of  war  on  board  any  of 

(/)  34  Oeo.  3.  e.  68. «.  5.  (n)  34  Oeo.  3.  c«  6Q.  t.  6. 

(»)  34  Of.  3.  €.  68.  f .  S.  («^  34  ««t.  «»  6U.  9.  T. 


nytrn. 


MafUiy^m  shifi»  wim  AaM  wkfbm  ccrtiicalcs  cl 
tbeir  fahhM  aenriee  aad  gMd  bchaTiov  frtNi  Ihe 
CB— BMilrri,  or  m  tmt  of  that  dmh»  froM  tiK 
•est  m  rank,  awl  take  the  oath  of  illfgiiTiB  B«t  {p) 
it  also  exdodet  froa  ikb  capacity  ewmrj  peraaa,  how* 
ever  othcrwiac  q^ified,  who»  after  he  becaaw  qoali* 
fied,  haa  takes,  or  ahaH  take,  the  oath  of  aHfyiace  to 
aojr  fiireigB  aovereigp  or  state,  for  aoj  poipoac,  except 
Oder  the  tenna  of  tooe  capitoktiaB  opoa  a  cooqoett 
by  ao  eaeaiy,  aod  far  the  paipoae  of  aoch  capitalatioa 
obIj*  Bat  no  ship  or  yeoael  ahaH  be  forfeited  bjr  reasoa 
of  the  eoiployoieot  of  peraont  to  ditqoali6ed,  if  the 
ovoers  cao  shew  that  aoch  diaqoaiificatioa  of  the  Master 
was  ttokooarn  to  theai  or  tlieir  ageota,  aod  that  aoch 
diaqBaii6catioo  of  a  OMrioer  was  onkoowa  iiolh  to  then 
or  their  ageots,  aod  to  the  naster.  The  atatote,  hov* 
orer,  allows  the  employmeot  as  sailors,  is  the  seas  of 
America  aod  the  West  Indiu^  of  nugroea  lieloi^i^ 
to  persons  qoalified  in  the  manoer  beforeHmeotioiied,  if 
the  cooditioos  required  by  the  stalate  34  Geo.  3.  e.  42. 
hsTO  been  complied  with,  and  in  the  seas  to  the  easl- 
ward  of  Ibe  Cope  of  Oood  Hope^  of  Lasear$  and  other 
oatiTOS  of  the  coontries  to  the  eastward  of  that  Cape. 

S.  And  if  any  goods  shall  be  imported  or  brooght,  ex*^ 
ported,  or  carried  coastwise,  contrary  to  any  of 
the  provisions  of  this  Act,  the  goods,  vessel,  [  109  ] 
guns,  and  fornifore,  shall  be  forfeited :  and  if 
any  vessel  shall  sail  in  ballast,  or  sail  to  be  employed 
in  fishing  on  the  coast  in  Ibe  manner  before-mentioned, 
or  being  required  to  be  manned  and  navigated  with  a 
master  and  a  certain  proportion  of  Briiisk  mariners  in 
the  manoer  before  directed,  shall  not  be  manned  tmd 

(p)  34  Gm.  S.  €  6S. «.  8. 


navigated  aceording  to  thb  provisiooB  of  this  Act,  the 
vefttel,  with  her  guns  and  furiiitare,  and  all  the  goods 
on  board,  -shail  be  forfeited  {q).  And  aH  goods  and 
vessels  forfeited  bj  this  act  maj  be  seized  by  the  eoai« 
maoder  of  anj  of  his  Majesty's  ship^  of  war,  or  any 
eoiDinissioDed,  warrant,  or  petty  officer ,  specially  ap- 
pointed by  biot,  or  any  officer  of  the  customs :  the  for- 
feiture to  be  recovered  and  applied  in  the  same  manner 
as  any  forfeiture  incurred  by  any  law  respecting  the 
revenue  of  the  customs  (r).  And  **  in  case  any  British 
<<  ship  or  vessel  shall  be  found  at  sea,  having  on  board 
**  a  greater  number  of  foreign  mariners  than  is  allowed 
**  by  this  Act,  or  any  law  now  in  force,  or  hereafter  to 
«  be  made,  and  the  master  of  such  ship  or  vessel  shall 
<*  produce  a  certificate  of  the  actual  necessity  ofengag- 

**  iog  such  foreign  mariners  in  some  foreign  port, 
[  110  ]  **  by  occasion  of  the  sickness,  death,  or  desertion 

"  of  the  like  number  of  British  mariners,  or  of 
''the  same  having  been  taken  prisoners  during  his  voj- 
^  age,  and  that  British  mariners  could  not  be  engaged 
**in  such  foreign  port  to  supply  their  room,  and  that 
**  for  the  safe  navigation  of  such  ship  or  vessel  it  became 
**  necessary  to  engage  and  employ  such  foreign  mariners, 

(g)  S4  Gf.  3*  c  68.  ff.  10.  maintain  an  action  of  trespass  a- 

(r)  346m.  3.C.68. 1. 11.    It  has  gainst  the  party  making  the  seiz- 

been  decided  on  the  construction  ure,  although  the   latter  do  not 

fif  the  NaTigation  Act»  12  Car.  2.  proceed  to  the  condemnatiob  of 

c  18.  f.  1.  uiat  by  the  seizure  of  a  the  ship.     Wilkint  v.  Detpard,  5 

Ibrieited  ship  the  property  of  the  Ter.  Rep.  in  K.  B.  112.* 
owner  is  divested,  and  he  cannot 


•  But  until  8eizure»  no  prop-  all  the  world.    P^r  Winchester  J. 

erty  Tests  in  the  party  entitled  to  in  the  U-  S.  v. The  Anthony  Man- 

tfae  forfeiture  ;    and  therefore   a  gin.    District  Court  of  Maryliuid. 

Unajde  alienation  of  a  ship  liable  3  Granch.  Rep.  356.  note.  S.  C.  2 

to  forfeiture,  before  such  seizure,  Peters.  Rep.  452. 
vesU  a  titte,  which  is  good  against 
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^  ntdtr  the  haad  of  Vm  Ihjesty**  cmsoI  at  the  forcigi 
««  porty  wbere  die  nid  faeisB  mriaer*  were  so  eogi^- 
«« ed,  or,  if  there  k  not  aoj  rach  coeiel  there,  eeder 
Mfbe  hands  of  tvo  koovn  Brtfuh  merehests  at  aiicb 
<<fordcB  pert,  it  shall  ooC  be  lawfol  for  aoT  of  the  per- 
<•  SODS  aathorised  by  this  Act  to  aiake  seisiires  of  ships 
"  or  Tossels  iia?igated  cootrarj  to  the  directioos  of  this 
<<Act,   to   stop   or  detaio  asj  soch  ship  or  vessel  lo 
*<  foaod  at  sea,  or  to  hinder  her  from  proceeding  on  her 
'*  TOjage,  hot  snch  persoee  shall  and  are  hereby  reqoir- 
«<ed   to  indorse  the  certificate  so  produced,  testifying 
*<  the  prodnclioo  thereof,  and   when  and  where  met  with 
<<  at  ses,  and  that  the  noml>er  of  foreign  mariners  cor- 
"  respond  with  the  certificate  of  snch  BriiUh  consul,  or 
<<  soch  known  BritiMh   merchants,  for  the  consideration 
**  and  ioTestigaf  ion  of  the  commissioners  of  his  Majes- 
•*  ty'scnslomsinEttflandandScolIonil  respectiTely (#).'* 
9.  There  is  in  this  statute  a  proviso  reserving  to  his 
Majesty  the  power  of  issuing  soch   proclama- 
tion as  he  was  anthortied  to  make  by  a  statute  [  111  ] 
passed  in  the  last  reign  {t)f  which  enables  the 
King  at  all  times,  when  it  shall  be  found  necessary  to 
declare   war  agaitist   any   foreign  power,  to  publish  a 
proclamation    to   permit    all  merchant    ships  and  other 
trading  vessels  and  privateers  to  be  manned  with  foreign 
mariners  and  seamen  during  such  war,  '^so  as  the  nnm- 
*^  ber  of  such  foreign  seamen  or  mariners  do  not  exceed 
**  three-fourths  of  the  mariners   at  any  one  time  employ- 
"  ed  to  navigate  such  merchant  ship,  or  other  trading 
*'  ahip  or  vessel,  or   privateer,   and  Ibat  one-fourth  at 
^  least  of  the  mariners  or  seamen  so  employed  be  at  all 
<<  times  natives,  or  his  Majesty's  naturalized  subjects  of 

(t}  34  0€9.  3.  c.  6B.  f.  13.  CO  ^  Geo,  3.  c.  3.  t.  1  &  4 
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^  Oreat-Britainf  i udden  death,  aad  the  hazard  aod  cas- 
^  uaities  of  war'and  the  seas,  saved  aod  escepted." 

10.  Sioce  the  Union  of  Great' Britain  and  Ireland f 
regulations  similar  to  those  which  I  have  jnst  detailed, 
bave  been  made  by  the  Legislature  with  respect  to  the 
navigation  of  Irish  ships  by  subjects  of  the  United 
Kingdom  («)•  (1) 

(«}  43  Gm.  3.  c.  61.  feci.  1  to  15. 


CHAPTER  THE  SECOND. 

or  TOE  AVTEORirr  or  the  mmsteb  wrrn  meomrd 

TO  THE  EMPLOTMEJrr  OE  TEE  SSJP* 

!•  A  TRADING  ship  is  employed  by  virtue  of 
two  distinct  species  of  contract ;  Firet^  The  contract  by 
which  an  entire  ahip,  or  at  least  the  principal  part  there* 
of»  is  let  for  a  determined  voyage  to  one  or  more  places : 
this  ia  usually  done  by  a  written  instrument,  signed  and 
sealed,  and  called  a  Charter-party.  £Fecoiid/y,  The  con- 
tract by  which  the  master  or  owners  of  a  ship  destined 
on  a  particular  voyage,  engage  separately  with  a  num- 
ber of  persons  unconnected  with  each  other,  to  convey 

(1)  There  is  no  statute  of  the  U.  S.  prohibiting  the 
employment  of  foreign  seamen,  or  requiring  any  portion 
of  the  crew  to  be  Americans*  By  the  registry  act,  the 
naater  must  be  a  citizen  of  the  U,  S.,  in  order  to  pre- 
serve the  rights  vested  by  that  act. 
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their  respective  goods  to  the  place  of  the  ship's  destiiia- 
tioD.  A  ship  employed  in  (his  manner  is  asually  called 
9i  general  ship. 

The  nature  of  each  of  these  contracts  will  form  the 
sabject  of  particular  discussion  hereafter  (a).  )n  the 
present  chapter  it  is  proposed  to  consider  only  the  pow- 
er of  the  master  to  bind  the  owner  of  the  ship  by  these 
engagements* 

2.  The  owners  rarely  navigate  a  trading  ship  [113] 
by  themselves ;  the  conduct  and  management  of 
it  are   almost  always  entrusted  to  the  master,  whether 
he  hiK>»  OP  has  not,  a  partial  properly    in  it.      In    the 
latter  case  he  is  the  con6dential  servant  or  agent  of  the 
owners  atld^V^f  >o   the  former,  of  his   copartners.     In 
either  case  by  the  law  of  England,  and  in  conformity  to 
the  rules  and  maxims  of  that  law  in  analogous  cases,  the 
owners  are  bound   to  the  performance  of  every  lawful 
contract  made  by  him  relative  to  the  usual  employment 
of  the  ship.     They  are  bound  to  this  performance  by 
reason  of  their  employment  of  the  ship,  and  of  the  pro6t 
derived  by  them  from  that  employment  (6).     One  part- 
owner,    who    dissents    from  a  particular  voyage  in  the 
manner   mentioned    in  a  preceding   chapter  (c),  is    not 
bound,  because  he  does  not   employ    the  ship  on  that 
voyage,  nor  derive  any  profit  from  it  (d).     The  course 
I    the  usual  employment  of  the   ship  is  evidence  of  author- 
ity given  by  the  owners  to  the  master,  to  make  for  them, 
and  on  their  behalf  a  contract  relating  to  such  employ* 
ment ;  and  consequently  a  contract   so  made  by  him  19 
esteemed  in  law  to  have  been  made  by  them.     It  (e)  is 

(a)  Part  3.  chap.  1  and  2.  (d)  By  Btli,  Ch. Just  in  JBm«a  v. 

(b)  See  Ji9llojf,  book  3. clmp.  2.     San^ford  Carth.  63. 

•«ct.  14.  r«)  Morte  v.  Slim  or   Siuce,  1 

(c)  Part  1.  ah.  3.  sect.  4.  Vent.  190.  23«. 


trae  that  tbe  master  also  is  aoswerable  for  bis  own  coq* 
tract  ;  for  io  favour  of  commerce  the  law  will 
[  114  ]  not  compel  the  merchant  to  seel^  after  the  owners 
and  sue  them,  although  it  gives  him  the  power 
to  do  so  ;  but  leaves  him  a  two-fold  remedy  agaiqst  the 
one  or  the  other.  But  in  pursuing  this  remedy,  care 
mast  be  taken  to  describe  the  defendant  according  to  his 
real  character.  For  in  an  action  at  law  (/),  brogght 
against  a  person  as  master,  at  the  trial  whereof  it  ap- 
peared upon  the  proof  that  the  defendant  was  not  mas- 
ter but  owner,  the  plaint iflf  failed  in  his  suit. 

3.  This  rule  of  the  law  of  England  agrees  with  the 
law  of  other  commercial  nations.  When  the  Romans 
began  to  engage  in  commerce  (g),  a  new  species 
of  action  under  a  particular  name  appears  to  [115] 
have  been  introduced,  to  ascertain  and  enforce 
this  responsibilitj  of  the  owners  for  the  acts  of  their 
servants  ;  and  bj  the  Pralorian  Edict  the  owners  or 

(/)  MUkm9dv,  Po^tmer^  coram  *<  eosduxit,  vel  ad  tempus,  vel  in 

Kaq/m,  Ch.  J.  Sit.  p.  Hil.  T.  1790.  *'  perpetuum." '  Dir.  14.  1.    And 

(g)  Di^  4 . 9.   ^^lutmtcaupone^^  Boccut,  Not.  3  spenks  to  the  same 

%tabvdarU*  ut  recepta  rettitwmt*  effect  of  the  MagUUr,    This  au. 

Dig  14.  X.JOeBxercUoria  acHone*  thor  uaually  callathe  owjierilafRf- 

M^Uoy  in  bift  treatise  DeJur.Marit.  tnu  fiovif,  but  he  often   apeaks  isf 

etmntd.  book  2-  chap.  2.  sect.  %  him  as  the  person  qui  exercit  «m- 

appears  to  have  mistaken  the  cha-  vem.  Again,  in  the  IHg,  4.  9. 1.  2. 

racier  of  tbe  ExereUtr  twvh  of  tbe  we  find  the  following  comment  ary 

ciril  law,and  to  have  supposed  him  on  \ht  Pratvrian  Edict,  The  termit 

to  be  the  hmmIst  of  the  sh  ip ;  where-  of  the  edict  a  le  '*N  aut  tt,  caupones* 

as  io  trutk  he  is  the  eoip/^ffr  of  the  **  8tabularii,qaod  cujusique  salvum 

sbipyandcoosequentlymust  bethe  '*  fore  receperint,  nisi   restituant, 

ab»olute»or  at  least  the  temporary  "  in  eos  judicium  dabo."'  Upoi^ 

owner.    ".Maji^frttfRnaTJsaccip-  which  C/Z^»  writes  thus,    V  AU 

"ere  debemus^cui  totius  navis  cura  **  Prstor Ah«/<r;  bantam  accipere 

**mandataeat.    If agisimm  autem  ''debcmua  eum,  qui  n«rem  ejusr- 

"  accnpimus  non  selum.quem  exer-  *<  crt,  quamvis  nautx  appellantur 

**  ciXOT  praeposttitysed  et  eum,quem  <•  omnes,  Qui  navis  navigandx  cau- 

"  nai^ter.      EaMrdtortm   autem  **  la  in  nave  aint,  sed  de  ^xerdt^re 

"  eum  dicimus,   ad  quem   obven-  **  solummodo  Praetor  sentit,   nee 

^  tiones  et  reditaa  omnea  pervcni-  **  enim  debet  per  remigem,   aut 

'*  onty  aire  is  Dominus  sit,  sive  a  "  mefonautam  oblig'ari,  sed  per  se, 

**  domiao  navem  per  arersionem  «  vel  per  navis  magUtrum,** 
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(to  reoder  the  Latin  word  laore  oearljr)  the  empbjrwpp 
of  the  ship  are  made  responsible  for  the  fanlta  of  the 
narioert  and  maatery  and  for  the  contracts  also  of  the 
master  ;  but  not  for  the  contracts  of  the  marinerat  lie* 
caoae  the  mariners  are  not  appointed  for  the  pvrpoae  of 
conducting  the  business  of  the  ship,  bat  onl7  of  latioor- 
ing   in   its  navigation  under  the  ordera  of  tiie  master. 
And  with  regard  to  the  contracts  of  the  master,  a  dis- 
tinction is  taken  bj  the  commentators  on  the  Edict  ht* 
tween  such  as  the  owners  have  authorised  him  to  make, 
and  such  as  thejr   have   not  authorised   him  to  make ; 
but  in  general  it  appears  that  thej  were  answerable  for 
all  acts,  of  which  his  character  and  situation  afforded 
the   presumption  of  authority,  even  if  he  contraFcoed 
the  orders  received  from  them  ;  unless  the  partj,  with 
whom  he  contracted,  were  acquainted  with  the  orders, 
by  which  his  authority  was  restrained.     Thus  it  is  ex- 
pressly laid  down,  that  if  the  master  appointed  another 
person  to  supply  his  place,  contrary  to  the  positive  or- 
ders  of  the  owners,  the  owners  were  responsible  for  the 
conduct  of  the  master  so  appointed  even  agpinst  their 
will.     On  the  other  hand,  if  a  ship  were  built  for  the 
purpose  of  conveying  passengers  only,  or  merchandise 

only,  and  employed  in  that  particular  trade,  the 
[116]    owners  were  not  answerable  for  a  contract  made 

by  the  master  to  employ  the  ship  for  a  different 
purpose  in  a  different  trade.  This  agrees  with  the 
terms  of  the  rule  as  above  laid  down,  because  such  a 
contract  does  not  relate  to  the  usual  employment  of 
the  ship. 

4.  The  modem  nations  of  £iirope  appear  to  have 
adopted  nearly  the  same  rules,  founded  on   the   same 
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principle  (fc)i  with  certain  limitatioiM,  that  wiU  be  no- 
ticed hereafter.  Indeed  it  often  happens  that  no  con* 
tract  can  be  made  with  the  owners  personallj ;  as  when 
the  ship  is  in  a  place  distinct  from  their  residence. 
E^en  when  the  ship  is  at  the  place  of  their  resideoce» 
and  is  intended  to  be  employed  as  a  general  ship,  it 
rarely  happens  in  practice  that  the  owners  interfere  with 
the  receipt  of  the  cargo ;  and  without  doubt  they  are  bj 
oor  law  bound  by  every  contract  made  by  the  master 
relative  to  the  usual  employment  of  suek  a  ship. 

5»  A  charter-party,  made  by  the  master  in  his  own 
naose,  famishes  no  direct  action  against  the  owners, 
grounded  upon  the  instrument  itself,  by  the  law  of 
England  :  but  when  this  contract  is  made  by  the  master 
in  a  foreign  port  in  the  usual  course  of  the  ship's 
employment,  and  under  circumstances,  which  do  [  117  ] 
not  afford  evidence  of  fraud,  or  when  it  is  made 
by  him  at  the  ships  home  under  circumstances,  which 
affi)rd  evidence  of  the  assent  of  the  owners  ;  the  ship 
and  freight,  and  therefore  indirectly  the  owners  also,  to 
the  amount  of  the  value  of  the  ship  and  freight,  are  by 
the  marine  law  bound  to  the  performance  («)•  ^*  The 
^  ekip  is  bomnd  to  the  merehandiMe^  and  the  merchandise 
^  to  ike  ekif,^'  are  the  words  of  CUirac  (ft).  By  the 
French  Ordinance  (/)  it  ia  declared,  that  She  ship,  with 

(h)  BoccuMf  Kot.  11  to  18  inclu-  Spain  agunst  master  and  tA^fbr 

sive,  and  Not.  S6»  27, 38.  Not.  49f  barratj^  and  deriation  by  the  mas* 

adjhtewt,  and  Not  65.  ChUdon,  ch.  ter,    who    had  let  the  ship  hy  a 

18.  art.  4.  and  Cleira^9  Comment '  charter-party,  is  mentioned  in  an 

tiiereon.  .Frtnch  Ordinance,  Uv.  3.  anonymous  case  in  2  Ch.  Ca.  238. 

iiUS,De9Froprietaireadenovire$i  (k)  Lei  Ui  U  Couinmet  de  la 

art.  2.  and  the  Commentary  offaUn  mer,  p.  73. 

thereon.    PoiMtr^  Charter-partie^  (/)  French  Ordinance*  Ut.  3.  tit. 

sect  3.  art.  3.  ffelw—^$  Sea  Laws,  1  { Het  C  harte»-partie»^rt,  11 ;  and 

tic  15.    See  as  to  the  limitations,  see  liv.  1.  tit.  14.    J>e  la  wine  de* 

part  3.  ch.  5.  wxiteeauxt  art.  16. 

(O  An  instance  of  a  sentence  in 
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its  fmitore  aad  frai^t,  and  the  cargo, 
fca— d  to  the  stipnlariooa  of  the  chartci  fatlj-  Aid 
Vmlm  w  hit  coaunentary  taja,  the  wwkt  m  tke  aaae 
whether  the  aCreightiaeDt  be  made  bj  the  eracr,  er  the 
■aater  akme,  ereo  at  llie  place  of  the  oracr^a  afcedc^  if 
the  owner  dees  eat  disavow  it« 

Bj  the  Frmch  Ordinance  (m)  tile  aaMtsr  m  haoBd  to 
follow  the  advice  of  the  owners^  whce  he  fce^ghm  the 
ahip  at  the  place  of  their  abode.  The  Ottmmmtm  ef  the 
Hmmte-TomM^  art.  58.  is  lo  the  saae  iBut,  Falm  ia 
hia  coeianeetary  oa  the  Frenck  OrdkaBCcw  lesbaies  the 
Mcesaity  of  this  coeaeat  of  the  oween  le  Ae  paaBewee  ef 

all  or  tlie  greater  part  of  the 
[lit]  sppoieted    to  act   for  aH ; 

s«ch  a  caae  the  sasU 
Wi^w   ^4'WWiet>    twe    oweers   any 
hfH^ther  hy  their  owe  a«fbot::j. 
«^Vt  %4N  be  OMwereble  far  «he 
t%^  4fKittint  is  alee   aiefHei  by 

ln%\  >iV  vhfoh  flie  eMp 

^  h,  vli»>fMM  ^  ^mrrk^  i0«a 

^«ii«Ai$  ^  %\%^'^i  4%r  Jkdetmhs  la  wAndh 

l4ty^  vHii  K  ^^*.*MMi  4iii  «pMasi  Ihe  sihf^  Ihb  a» 

4Uu^  II*  v*vli  V  «nr«<^     Ho:  I  «|ffftteMi  Ihr 

)i<  ommH    i«tkH«'^aM;H(<».  «itMr  lur  a  tfi»ai'  atftioK  «■  she 

^4ln^  I*.  »K«  ^^\aiai^4%r  ^^1%.  4K-  -hr  a  mmr  m  En^ty^ 

Uk;  luiUtiu   ivK.q4»MvM%«*<   A.  ftK  «fiptitatinas  SI!  a 

aiap%  uuuiii<uviv.« 


AS  TO  ^mn/m/mrr  or  sam  itt 

6.  The  general  rule  before  laid  dowoi  fit.  That 
the  owners  are  bound  hj  every  lawful  contract  made  bf 
the  master  relative  to  the  ususi  empldjrment  of  the  shipi 
is  proved,  as  to  the  case  of  a  general '  ship,  by  the  foW 
lowing  judicial  authorities. 

In  the  case  of  B<}8on  v.  Sandfotd  h  oikern  (o), 
.  which  was  an  action  brought  against  some  of  the  [119] 
part-owners  of  a  ship  employed  in  the  coasting 
trade  between  Exeler  and  London^  to  recover  the  value 
of  goods  lost,  which  had  been  delivered  to  the  master  al 
Exeter  without  the  knoivledge  of  the  owners,  to  be  con* 
veyed  from  thence  to  Lortdon  ;  the  Gourt  held  that  the 
owners  were  answerable  for  a  loss  under  such  clrcnm* 
stances,  but  decided  (he  case  against  the  plaintiff,  be* 
cause  the  action  was  brought  against  some  only,  and 
not  against  all  the  part  owners. 

In  the  case  of  Boucher  v.  Lawson  (p),  which  was  an 
action  brought  against  the  owner  to  recover  the  value  of 
Portugal  coin  delivered  to  the  master  at  Lisbon^  to  be 
conveyed  to  Londotii  and  of  which  by  fbe  usage  of  that 
particular  trade  the  master  was  to  receive  the  freight  to 
his  own  use,  and  which  the  master  had  embezzled  ;  the 
Court  held  that,  if  it  had  appeared  that  the  ship  was 
employed  in  carrying  goods  for  hire,  the  owner  would 
have  been  answerable  for  this  loss  ;  for  although  the 
exportation  of  coin  was  prohibited  by  the  laws  of  PortU' 
gal  J  yet  the  importation  of  it  into  this  country  was  aU 
lowed  by  our  laws,  and  so  the  trade  was  lawful  here ; 
and  it  waa  of  no  consequence,  whether  the  master  was 

M  B999n  9,  Smtdfird  U  otht^t  not  aTail  themselves  of  the  g^und 

tnttk.  58. 3  Lpt.  358.  3  Mod.  331.  upon  which  this  case  was  decided 

1  Show.  39.  101.  Affainst  the  plaintiff.     See  part  1 

Mte.    It  would  now  be  held,  eh.  3.  sect.  13. 

that  aa    the  defendants  had  not  (p)  Bep.  temp.  MardmefUf  p.84^ 

fleaded  in  akatenum,  they  could  194* 

2i 


fmd  h.  III.  ^WBT, 
«rih«  aUp:  ImI  m 
Iteahif  «•■  evplfljed  m  cany* 
fcr  Ur»  Wl  Cv  Mj  lUag  tbai  appnfu 
[1M]  edMtbe  case,  the  ahif««iklhB¥C  bcM  smI  to 
III  itM  fcr  •  ifcM  fif  Milt  a^  ifflo  (m  fW 
CUtT  JfliliM  ttkl)  M  MB  cmU  aj  iktf  the  aaMer, 
bj  lakMK  H  feeds  ef  h«  era  beei,  coidd  aake  tiM 
mimm%  Ubk :  it «»  decided  ibd  the  piaieliff  eheeU 


TiM&clserUtecMeer  SOit  «.  Tmrmer  S  mmoOm 
(f  ),  vUch  wee  ea  eetiM  hm«|kt  i«ueet  Ike  omen  for 
Ike  ratoe  ef  geede  iliMgril  hj  the  MUag  ef  their 
rcve  ee  fidfeve.  The  raeKl  vae  esplojed  ie 
geede  fraa  Adl  to  SimekmUh^  ewl  to  fihun- 
hora^i^vhichiiefitikfarthcrlhee  Sledbvjlh,  bat  the 
fccigjht  «M  the  ee«e  Smt  ceevejeeca  to  either  piece. 
Oe  fimcr  TO jeges  the  feeds  deetivd  to  Stocfaetlh  had 
eeMctiaiBi  heea  ileiivefcd  there  ea  the  waj  to  Gatat- 
haranf  i,  ead  at  other  tiaws  carried  fcrverd  to  Cacae- 
hommgk^  ead  deUrered  el  Stoclrartlh,  eo  Uto  retara  to 
Half.  Thegeeda  ia  qaeetiea  veto  deliv«>red  fo  the 
aawter  ea  his  expreee  aader»ekiag  to  deiYcr  theai  at 
SioekmUk  eo  hiswej  toOatashoroayL  Thisparticahr 
■adertakiag  «ae  ewde  bj  the  aMeler  oithooi  the  priviij 
of  the  defeadeaie,  bat  ha  had  a  geaeral  eaf heritj  fnm 
fteai  to  receive  ead  ceovej  feeds  for  the  castoaierj 
freight  froa  Halt  to  SfecftanfhaedOataihortN^  Tbe 
defeodaals  had  previoaslj  girea  pabGc  aotice,  with 
friiieh  the  pbiatiPs  ageat«  who  shipped  the  geods»  was 
ecqaaiated,  that  thej  weald  oat  he  aaaweraUe  for  eaj 

(f)  i  TcK^f^.  ia  K.  B.  iL  sa. 
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1m«  or  davafi^  that  might  happto  to  aiij  cargOf 
unless  occMiooed  by  the  waot  of  ordioarj  care  [  131  ] 
aad  diligeoce  m  the  matter  aad  creir»  in  wbicb 
case  they  would  pay  lei»  p«r  Cfiif •  upon  the  lota^  provided 
aoch  paymeot  did  not  exceed  the  value  of  tba  vottdy 
but  that  they  were  willing  <o  inaiire  against  all  accideatt 
apon  receiving  extre«Greight  in  proportion  to  the  valoe« 
No  agreement  had  been  made  for  the  payaMnI  of  eiitf% 
freight  for  tho  goodi  io  qaetfion*  The  vessel  took  in 
other  goods  to  be  delivered  at  Stoekmtk  in  the  preijit 
Toyage,  and  arrived  safely  at  that  place.  The  omatei 
delivered  some  of  the  other  goods  there,  and  wai  Cf* 
quested  by  the  wharfinger  to  deliver  all*  that  were  det« 
lined  for  tbai  place,  but  without  the  knowledge  of  th# 
defendants  refused  to  deliver  the  others,  alleging  that 
4bey  were  slowed  below  the  goods  destined  to  flfauia^ 
horoMgJL  On  ttie  way  from  StockmUh  te  Gatnahorot^h 
the  vessel  sunk,  without  any  want  of  ordinary  care  in 
the  master  or  crew,  and  the  g|ooda  io  question  wesa 
damaged.  The  court  held  that  the  phintiff  sbonld  r^ 
cover  the  amount  of  his  loss*  And  Lord  Kenjfon  ^ait), 
^  As  the  vessel  reached  StockmUh  in  safety,  and  might 
^  have  delivered  the  goods  there,  I  thiak  this  actiop 
^  may  be  maintained*  For  though  the  loss  happened  ip 
**  consequence  of  the  misconduct  of  the  defendants'  ^er- 
^*  vant,  the  superiors  (the  defendants)  are  answerable  fo^r 
^  it  in  thi  s  action.  The  defendants  are  responsible  for 
<Mhe  acts  of  I  heir  servant  in  those  things,  that  respect 

'*his  duty  under  them,  though  they  are  npt 
( 128  ]  *<  answerable  for    hit   conduct  in  those  things, 

^  that  do  not  respect  his  duty  to  them ;  as  if  he 
^  were  to  commit  an  assault  upon  a  third  person  in  the 
^  course  of  his  voyage.^ 
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woold  furoith  a  itroog  presamption  of  fraad  and  col^ 
lasioa  on  the  part  of  the  creditor(l). 

4.  It  18  tiiie  indeed  that  Lord  Ckanedlor  Hardwieke 
once  entertained  a  doobt  as  to  the  effect  of  contracts  of 
this  kind  made  bj  the  matter  under  the  orders 

of  a  managing  owner,  and  directed  a  trial  at  [  127  ] 
law,  to  determine  whether  or  not  the  other 
owners  were  chargeable  (e).  Bat  in  an  earlier  case  (/) 
where  the  master  of  a  ship,  haring  bought  provisions 
and  stores  upon  credit,  failed,  and  the  tradesmen  sued 
the  part-ownera  in  the  Court  of  Chancery  for  the  price ; 
the  Court  (^),  considering  the  master  as  a  servant  to 
the  owners,  decreed  that  thej  should  pay  in  proportion 
to  their  shares,  and  said  that  ^*  if  the  owner»  paid  ikeir 
<<  servant  J  yet  if  he  paid  not  the  creditors^  they  mnH 
^*  stand  /table."  And  in  an  action  at  law  (A),  the  rule 
was  said  to  be,  that  prim^  facie  the  repair  of  a  ship 
has  his  election  to  sue  the  master,  who  employs  him,  or 
the  owners ;  but  if  he  undertakes  it  on  a  special  promise 
from  either,  the  other  is  discharged. 

5.  In  tbe  cases  before  mentioned  the  facts  appear  to 
have  happened  in  England*     In  a  case  (t)  tried   before 


(e)  Buxton  v,Shiee,l  Ve»ey,l54. 
A.  D.  1748. 

(/)  Speering^  U  9ther9t  v,  De» 
grave  &  o/A^rt,  8  Vern.  643.  A .  D. 

1709. 
{g)  Lord  ChanceUar  Cowper,  I 

presume. 

(h)  Oamam  v,  Bennet,  2  Stra. 
816. 

(t)  Evano  v.  tVilHomt.  Sit.  p. 
Trin.T.  TBOeo.  3.  A  new  trial  was 
moved  for  in  the  following^  Mi- 
chaelmas Term,  and  upon  arg^- 
ment  refused. 


In  France,  the  master  of  a  ship 
was  formerly  held  to  possess  this 
power  of  charging;  the  person  of  his 
owners  for  money  horrowed  for  the 
necessities  of  the  ship  in  the  course 
of  a  ToyageSee  Talih  on  the  French 
Orduumee^  lir.  2.  tit.  1.  Du  Capi- 
taine,  art.  19.  torn.  i.  p.  443.  But 
Efoerigon,  tom.ii.  p.  458,  Scccites 
four  decisions  of  the  courts  of  his 
country,(two  of  which  were  rever- 
sals of  Judgments  pronounced  in 
the  Admiralty  of  JRochelle),  by 
wliich  the  owners  were  declared 


(1)  See  to  the  same  purpose  Wainwright  v.  Crawford  4 
DaU.  225. 
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Lor'  Kmjfon  at  Buildbtil,  where  the  master  of  the  ship 
had  borrowed  mpaty  abroad  for  the  use  ef  Jhe 
[  128  ]  ahipi  his  Lordahip  held  Ihat  the  lender  might 
recorer  agaiost  the  owners  the  money  laid  out 
upon  the  ship ;  and  this  opinion  was  afterwards  con« 
finned  by  the  court  of  King's  Bench.  It  was  proved 
at  the  trial  that  the  master  coald  not  obtain  money  on 
the  secarity  of  the  ship  alone,  which,  in  the  event  that 
happened,  would  have  been  more  beneficial  to  the  own- 
era  because  the  ship  perished  on  (he  voyage  home.  In 
such  an  event  ibt  Conaolaio  del  ilf  are  expressly  declarea 
the  owners  not  to  be^  personally  responsible  (jb). 

6.  Aoolber  case  (1),  in  which  a  claim  was  made  upon 
the  owner  for  money  advanced  to  the  master  abroad  in 
the  course  of  a  foreign  voyage,  underwent  a 
great  deal  of  discussion,  and  seems  worthy  of  [  129  ] 
particular  notice.  Sir  Humphrey  Jtrvia^  who 
lived  at  Dublin,  being  sole  owner  of  a  ship  lying  at 
Bristol  under  the  command  of  8.  Symons,  and  origin- 
ally intended  to  be  freighted  from  thence  to  Ireland^ 
being  disappointed  in  that  Toyage,  and  informed  by 
Symofis  that  a  freight  could  be  got  for  the  fFesi  Indies, 

not  to  be  peraonally  resnontible»  ed  to  thoie,  who  may  be  in  a  situ- 

the  ship  luving  perisbea  on  the  ation  to  advance  money  on  toch 

voyage;  but  in  each  of  those  cases  occasions,  and  who  should  under- 

the  mastef'  was  held  liable  to  |iay  stand  that  they  cannot  by  the  laW 

the  debt;  and  in  the  last  of  them  of  France  have  tlie  personal  secu- 

it  was  determined  that  he  had  a  rity  or' the  owners  of  the  ship.  The 

right  to  he  repaid  out  of  the  pro-  new  doctrine  appears  to  be  found- 

eecds  of  eoods  heloogiog  to  the  ed  on  a  new  construction  of  that 

owners*  which  had  been  landed  in  article  of  the  ordinance*  which  de- 

a  former  part  of  the  voyage,  and  clares  that  the  owners  shall  be  re- 

they  were  ordered  to  account  to  sponsible  for  the  acts  of  the.  mas- 

him  for  the  value  of  them.    The  tcr,  but  shall  be  discharged  on  a« 

learned  anthor  speaks  of  these  de-  bandonin|^  the  ship  and  freight 

cisions  as  an  alteration  of  the  law  Xi'v.3.<if  .8.  t)e9Pr^nietark9,an,2. 

of  his  ooantry,  and  cautions  mas*  (ib)  Cap.  340. 

ters  of  ships  against  draw'mg  bills  (/)  Cmy  v.   Whit9^  1  Bro.  Pur, 

upon  their  owners  in  such  cases.  Cases  284.  A.  D.  iriO. 
The  caution  should  also  be  eztend- 

23 
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if  he  approved  of  it,  wrote  to  Symon$  to  accept  aoch 
freight,  and  to  take  up  as  much  mooej  upon  boUamrjff 
as  would  fit  out  the  ship,  and  provide  a  stock  for  port- 
chi^rges.  Symons  thereupon  entered  into  a  charter-part j 
with  Carjf  a  merchant  at  Bristol  for  the -hire  of  the  ship 
for  a  voyage  to  the  Wtsi  Indies  and  back  to  Bristol ; 
and  bj  the  terms  of  the  charter*partj^the  owner  was  to 
paj  the  seamen's  wages,  and  provide  all  necessaries  for 
the  ship ;  bat  Symons^  not  being  in  cash  for  this  pur- 
pose, borrowed  200/.  upon  bQltomry^  of  Cary^  and  aho 
obtained  a  letter  of  credit  from  him  to  his  correspond- 
ents in  Jamaica^  for  whatever  money  he  might  further 
want  either  to  repair  the  ship,  or  furnish  her  with  pro- 
visions, or  to  pay  the  seamen's  wages.  The  sh>p  pro- 
ceeded to  Jamaica^  and  there  Symons  the  master,  bjr 
virtue  of  Cary*s  letter  of  credit,  took  up  several  sums 
amounting  to  7891.  On  the  return  from  Jamaica  to 
Bristol  the  ship  was  lost.  Sir  Humphrey  lervis  refus- 
ed to  pay  Cary  the  789/.,  and  Cary  thereupon  sued 
tiim  for  the  the  recovery  of  it  in  the  Court  of  Chancery  io 
Ireland f  alleging  that  the  money  was  expended  in  re- 
pairs   and   other    necessary  purposes  ;   and,  he   dying 

during  the  suit,  the  proceedings  were  revived 
[130  ]  and  carried  on  against  his  administrators.     The 

Lord  Chancellor  of  Ireland^  assisted  by  one  of 
the  Chief  Justices  and  another  Jndge,  at  first  decreed 
that  Cary  should  recover  so  much  of  the  money  claimed, 
as  upon  a  trial  at  law  should  be  found  to  have  been  thus 
expended ;  but  the  cause  was  afterwards  re-heard,  and 
the  Court  declared  that  Cary  was  not  entitled  to  any 
relief.  Upon  this  Cary  appealed  to  the  British  House 
of  Lords,  before  whom  the  cause  was  heard*  On  be- 
halt  of  Cary  it  was  argued,    <<  That  at  common   law 
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^  wbtte¥«r  is  done  bj  a  servaoi,  which  is  for  the  bene- 
**  fit  of  his  master,  and  within  the  Irtish  and  duty  of  hia 
*^  placoi  binds  the  master,  as  if  done  bj  himself;  and 
^*  in  a  Tojage,  the  master  of  a  ship  is  the  owner's  ser- 
*'vant,  whose  dutjr  requires  him  to  provide  necessaries 
*<  for  the  ship,  it  being  the  owner's  interest  that  thej 
^sbooid  be  provided;  so  that  whater.er  the  master  nec- 
**  essarily  takes  up  and  employs  for  that  purpose,  the 
<*  owner  is  bound  to  pay.  And  that  by  the  custom  of 
**  merchants,  if  the  master  be  supplied  with  necessaries 
**  for  the  ship  by  tbcT  order  or  credit  of  any  freighter, 
<<  the  owner  is  liable  to  pay  such  freighter,  and  on  that 
^^  ground  it  is  customary  for  freighters  to  furnish  mas- 
'<  ters  of  the  ships  they  take  to  freight,  with  letters  of 
'*  credit  for  whatever  money  they  may  happen  to  want, 
"  for  the  necessary  service  of  the  ship." 

On  the  other  side  it  was  contended,  <*That  it  would 
"be  of  most  dangerous  consequence  for  the 
"  master  of  a  ship  to  charge  the  person  or  es*  [131  ] 
**  Me  of  his  owner  with  what  money  be  should 
**  take  up  on  pretence  of  providing  for  the  ship  without 
'* an  express  power  or  authority  for  that  purpose;  for 
*^  that  the  law  of  merchants  had  never  carried  it  further 
"  than  to  invest  the  master  with  a  power  of  mortgaging, 
''or  charging  the  ship,  or  cargo,  with  such  money. 
**That  in  the  present  case  the  money  could  not  be  laid 
"  out  by  the  appellant  or  bU  factors  upon  the  credit  of 
"  Sir  Humphreg  Jervis^  not  only  because  he  was  a  to- 
'<  tal  stranger  to  Ihem,  but  principally  because  he  had 
"  for  two  years  before  failed  in.  bis  circumstances,  afid 
<'  lost  his  credit ;  nor  was  it  even  pretended  thjit  Sir 
**  Humphrey*  ever  gave  any  authority  to  the  master  to 
^'  take  up  money  otherwise  than  on  hoilomry.    Tiiat^  if 
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•  ^ 

^  Str  Humphreg^s  penoo  or  estate  vaa  m  eD  eTeett, 
«Miable  to  make  good  thb  7891.  betides  the  2M(. 
^  adfaoced  oo  the  boHomry  fcoiul,  aod  which,  b  case  die 
^  ship  had  retoroed  safe  to  Bristol^  he  woald  have  beea 
^  answerable  for,  he  must  of  oecessilj  have  been  a  very 
^  great  loser,  as  the  ship  cost  at  first  bat  7fKM.  and  her 
^  freight  in  that  OTeot  woold  not  have  brooght  abore 
*<  60dl. ;  aod  therefore,  if  Sir  Humphng  hinnaelf  had 
<'  beeo  at  Jamaica^  he  never  would  have  consented  to 
»  « take  np  mooej  for  preserring  that,  which  would  have 
<<  been  so  oioch  to  his  loss.  And  that  the  appellant's 
<*  interest  in  the  ship,  by  having  200(.  on    bolfomry,  at 

<*  a  large  interest  to  be  paid  on  her  retorn,  was 
[  1 32  ]  **  much  greater  than  Sir  Humphrmf\  and  there- 

*'  fore  whatever  money  was  laid  out  in  Jomaiciiy 
^  ought  to  be  considered  as  laid  out  on  the  account  of 
'<  the  appellant,  but  yet  to  be  discoonf ed  out  of  the  ship 
^  and  freight,  so  far  as  it  would  extend,  on  its  return.*' 
The  House  of  Lords  thought  the  owner  personally  re* 
sponsible,  if  the  allegations  of  Cary,  as  to  the  necessity 
of  the  expenditure,  were  true  ;  and  directed  a  trial  by 
jury  in  the  Court  of  Common  Pleas  in  Irdand,  to  as- 
certain  whether  any,  and  what  sums  of  money,  were 
fiecessdrtify  laid  out  by,  or  by  the  order'of  Cary  for  the 
payment  of  seamen's  wages,  provisions,  or  otherwise,  for 
the  necessary  repairs  and  use  of  the  ship  ditring  the 
voyage,  and  decreed  those  sums  to  be  paid  to  Cary,  and 
directed  the  Lord  Chandellor  of  Ireland  to  order  the 
necessary  steps  for  the  trial  of  the  cause.  The  cause  (m) 
was  accordingly  tried  at  the  bar  of  the  Court  of  Com- 

(am)  The  tubteaiient  proceedings  of  the  House,  Ist  JaneilM7.  Tlie 
are  not  mentioned  by  Brown,  This  account  of  the  evidence  given  at 
account  of  them  is  taken  from  the  the  trials  contaiasmnhini^  of  gen- 
printed   cases    delivered    to  the  era!  interest. 
House  of  Uxrds,  and  the  Jouraals 
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mon  Pleu  in  Irdand^  wad  the  jury  decltnd  by 
▼erdictt  that  nothing  hsd  been  mcuMrily  expended,  for 
these  pnrpoeei  by^  or  by  the  order  of  Oary.  Gary  ap« 
plied  to  the  Lord  Ckancellorf  who  ordered  a  second 
trial,  and  the  cause  was  again  tried  at  the  bar  of  the 
Court  of  Common  Pteas  in  Irelctnd,  before  another  jury, 
who  gave  the  same  verdict,  and  the  Lord  CAoti- 
cellor  thereupon  dismissed  Cary^s  suit  with  costs  [  133  ] 
from  the  tine  of  the  jodgnent  of  the  House  of 
liords.  Upon  this  Carty  again  appealed  to  the  House 
of  Lords;  but  no  person  appearing  before  the  House 
to  support  his  appeal  at  the  day  appointed,  the  House 
dismissed  it  with  costs. 

7.  This  case,  while  it  establishes  the  principle  of  the 
personal  responsibility  of  the  owners,  shews  also  thatj 
the  creditor  is  required  to  prove  the  actual  existence  of 
the  necessity  of  those  things,  which  give  rise  to  his  de- 
mand. The  authority  of  the  master  is  to  provide  nec- 
essaritB  ;  i(  therefore  a  person  trusts  him  for  a  thing 
not  necessary,  he  trusts  him  for  that,  which  it  is  not 
vithin  the  scope  of  his  authority  .to  provide;  and  con- 
nequently  has  no  right  to  call  upon  his  principal  for 
payment  (!)• 


( 1 )  The  law  with  respect  to  the  personal  responsibility  of  the 
owners  in  similar  cases,  seems  to  be  well  established  in  the  U. 
S.,  and  the  English  doctrine  fully  recognized.  See  in  New 
Toik,  Milwaid  v.  Hallet,  2Cain.  Rep.  77.  United  Insurance 
Company  v.  Scott,  &c.  1  John.  Rep.  106.  Read,  &c.  v.  The 
Commercial  Insurance  Company.  3  John.  Rep.  352.  In  Penn- 
sylvania, Wainwright,  &c.  v.  Crawford,  4  Dall.  Rep.  226. 
Rucher,  &c.  v.  Conyngham,  2.  Peters.  Rep.  295.  Blaire  v. 
Ship  Charles  in  the  Supreme  Court  of  the  U.  S.  4  Cranch.  328. 
Capiaino  v.  Perez,2  Dall.  Rep.  194.  In  this  last  case  the  court 
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7*  It  ma  J  be  observed,  that  in  each  of  the  above  cases 
the  coDtracly  upon  which  the  action  was  brought,  was 
made  bj  the  master  without  the  particular  knowledge  of 
the  owners.  In  the  Brst,  it  was  made  in  the  course  of 
the  usual  employment  of  the  vessel,  and  therefore  the 
Court  held  the  oiTners  to  be  bound  to  the  performance 
as  a  general  rale,  although  tbej  thought  the  particular 
suit  improperlj  brought.  In  the  second,  the  contract 
was  not  made,  or  at  least  did  not  appear  to  have  been 
made,  In  the  course  of  the  usual  emplojment  of  the  ship^ 
and  therefore  the  owner  was  not  bound  by  it.  In  the 
last,  the  contract  was  made  in  the  course  of  the  usual 
employment  of  J  he  ship,  and  therefore  it  was  considered 
to  be  a  contract  made  in  substance  by  the  owners. 

8.  From  the  decision  of  the  last  of  the  above  cases, 
it  seems  also  to  follow,  that  if  the  master  make  a  partic- 
ular engagement  or  warranty,  relating  to  the  conveyance 
of  merchandise  according  to  the  usual  employment  of 
the  ship,  the  owners  will  be  bound  by  such  engagement 
or  warranty,  although  made  without  their  knowledge. 
And  the  law  was  so  laid  down  by  Lord  Kenyon^  in  his 
direction  to  a  jury  upon  the  trial  of  an  action  (r)  bt'ought 
by  a  merchant  against  the  owners  of  a  ship  on 
a  warranty,  that  the  ship  should  sail  with  con- [123] 
voy  from  the  place  of  rendezvous,  which  had 
not  been  complied  with.  A  broker  \d  London  had  been 
employed  by  the  master  to  advertise  the  ship  as  a  gener- 
a1  ship,  bound  to  Hamburgh;  and  in  the  printed  papers 
the  broker  bad  inserted  a  clause  purporting  that  the 
ship  was  to  sail  with  convoy  from  the  place  of  rendes* 
▼ous.  There  was  no  evidence  given  either  of  the  assent, 
or  dissent,  of  the  defendants  (the  owners)  to  this  war- 

(#>)  iUfiffiiJf^  V.  XI»icA#U.  QuikUiaU  Sit  p.  Mich.  Tet.  4Q.  Gm*  9* 
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raofj,  or  of  their  knowledge  of  it.  But  there  was  con- 
tradiclorj  evidence  upon  a  qaeifion  made  at  the  trial, 
whether  the  master  had  forbidden  the  broker  to  in« 
•ert  this  clause*  Hit  Lordship  however  told  the  Jury 
that  he  thought  that  point  quite  immaterial,  for  as  the 
broker  was  authorized  to  advertise  the  ship,  the  owners 
were  answerable  to  strangers  for  his  acts,  although  he 
had  exceeded  his  authority  ;  and  roust  seek  their  remedj 
against  him.     And  the  plaintiflf  succeeded  in    the  cause. 

9.  From  this  rule  of  law,  by  which  the  owners  are 
bound  to  (he  performance  of  these  contracts,  it  follows 
as  a  corollary,  that  they  must  answer  for  a  breach  of 
them,  although  committed  by  the  master  or  marinera 
against  their  will,  and  without  their  personal  fault. 

1§.  The  great  responsibility,  which  the  laws  of  com* 
mercial  nations  cast  upon  the  owners  for  the  acts  of  the 
master  in  this  and  other  cases,  hss  appeared  to  many 
persons,  at  first  view,  to  be  a  great  hardship ; 
fl24]  but  laying  aside  all  consideration  of  the  oppor- 
tunities of  fraud  and  collusion,  which  would 
otherwiae  be  afforded,  it  should  always  be  remembered, 
that  the  master  is  elected  and  appointed  by  the  owners ; 
and  by  their  appointment  of  him  to  a  place  of  trust  and 
confidence,  they  hold  him  forth  to  the  public  as  a  per- 
son  worthy  of  trust  and  confidence ;  and  if  the  mer- 
chants, whom  he  deceives,  could  not  have  redress 
against  those  who  appointed  him,  ihey  would  often  have 
just  reason  to  complain,  that  they  had  sustained  an  ir- 
reparable injury  through  the  negligence  or  mistake  of 
the  owners ;  as  the  master  is  seldom  of  ability  to  make 
good  a  loss  of  any  considerable  amount. 
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Civil  Law  u  the  bash  of  tiieir  jariapradmce,  a  priTi- 
Itga  or  right  of  pajment  io  preference  to  oilier  crediton, 
apof  the  vaine  of  the  ship  itself,  withoat  anj  iMlnmieat 
of  h/polheealioD,  or  aoy  express  contract,  or  agreeoieat, 


flrom  the  Court  of  Chancery.  LordEHenhorong^indeliTerlngf 
the  opinion  of  the  court  said,  ^  if  the  repairs  be  done  here,  the 
^  owners  are  liable,  though  the  master  may  also  become  liable 
^  on  his  ownteontract,lf  he  do  notstipuls^  against  his  peisonsl 
^^  reiponslblllty,  and  confine  the  credit  to  his  owners.  If  the 
*^  necessary  repaln  be  done  abroad,  the  Yi^ter  niay.hypothe- 
^^  oate  the  ship  for  them,  and  it  is  his  own  &ult  if  he  subject 
^^  himself  to  anypersonalresponsibilily,  which  he  may  renounce. 
^*  It  Is  said  howeyer  that  because  he  may  hypothecate,  he  may 
^^  acquire  a  Uen  by  taking  upon  himself  the  payment  of  the  re- 
^^  palrSi  for  that  the  persons  to  whom  he  hypothecates,  acquire 
^^  an  Inchoate  lien  on  the  ship,  inasmuch  as  they  are  entitled 
^^  by  suit  In  the  Admiralty  Court,  to  acquire  possession  of  the 
^  ship  ItseUl  But  It  does  not  follow  because  others,  through  the 
^^  SMSler  and  his  hypothecation,  may  acquire  a  lien  on  the  ship 
^^  that  ttierstfbre,  he,  himself  has  such  a  lien.  We  hare  no  an- 
^^  thart^  fittli^  here  to  orl^^ate  a  lien.^ 

IM  la  Ctordaer^^c.  t«  Ship  New  Jersey,  1  Peters.  Adm.  Rep. 
tt;!U  {\9f0i)  the  District  Court  of  PenusyWania  held  a  different 
Aoctri^  and  mM  that  SQBM  paid  abroad  to  mariners,  or  even 
here  by  the  SMviler^  as  well  as  monies  adyanced  in  foreign  ports 
ibr  ne«e«saries  supplied  to  the  ship  on  her  yoyage  are  liens  on 
the  ihtpi  and  she  Is  hypothecated  therefor.  But  the  court  gnve 
no  eptnlon  as  tethe  eS»ct  of  suchadrances  at  the  port  of  out- 
fit, or  where  the  owners  reside*  And  the  court,  in  the  al>oTe 
easov  up^  the  ffound  that  the  aho?echai|;es  were  liens  in  the 
handi  of  the  waster,  <ttrected  thesa  to  be  paid  out  of  certain 
resMiants  and  surph»»  remaining  after  the  sale  of  the  ship,  by 
^^cree  of  the  court  fi>r  pi^pnant  of  marineis*  wages. 
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sabjectiDg  the  tfaip  to  such  a  claim.    This  pri?ilege  ex- 
ists  in  France  not  only  while  the  ship  remains  in  the  pos- 
8688100  of  the  owner,  but  even  after  a  sale  to  a  third 
person,  for  some  period  of  time  (9).     Lord  Mansfield  is 
reported  ,  to  have  said   generallj  in  a  case,  depending 
for  judgment  in  the  Court  of  King's  Bench  (r),  that  a 
person,  who  supplies  a  ship  with  necessaries,    has  not 
only   the  personal  security   of  the  master  and   owners^ 
but  also  the  security  of  the  speci&c  ship.      But  in  a  re- 
cent  case  («),  to  which  t  hare  more  than  once  had  oc- 
casion to  refer,  Lord  Kenyonj  alluding   to  two  cases, 
that   wtii  be  present!/  mentioned,    expressed   a  doubt 
Whether  the  doctrine  of  Lord  Mansfield  on  this 
subject  was  not  too  generally  laid  down;  and  [135] 
upon  the   view  of  the  decisionsj    which   I  am 
about  to  quote,  one  of  which  was  pronouiiced  by  Lord 
Mansfield  himself,  it  appears  that  the  Law  of  England 
has  not  adopted  this  rule  of  the  Civil  Law  with  regard 
to  repairs  and  decessaries  furnished   here  in  England. 
A  shipwright  indeed,    who   has  takeri  a  ship  into  his 
own   possession   to  repair  it,   may  not  be  bound  to  part 
with  the  possession,  until  he  is  paid  for  the  repairs,   anj 
more  than  a  tailor,  smith,  or  other  artificer,   in  regard  to 
the  object  of  his  particular  trade*      But  a  shipwright 
who  has  once  parted  with  the  possession  of  the  ship,  or 
has  worked  upon  it    without  taking,  possession,  and   a 
tradesman   who  has  provided  ropes^  sails,  provisions,   or 
other  necessaries  for  a  ship,  are  not  by   the  Law  of 
England  preferred  to  other  creditors,  nor  have  any  par- 

{q)  It  seems  to  be  a  year.  French  same  import  was  also  used  by  his 

Ordin,  liy .  1 .  Tit.  12.  d^«  prescript  Lordship  in  the  case  of  Farmer  y, 

fum«,  tfc.  Art.  3.  Davi$,  1  Ter.  Rep.  K.  B.  109. 

(r)  Richv.  Cotf,  Cowp.  636;  trin.  (*)   Wetterdell  t».  Vale^  7  Ter. 

T.  17  Geo.  3.  An  expression  of  the  Rep.  K.  B.  31^ 

24 
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ticahr  chuB  or  lin  apoo  the  ship  itself  for  tlie  tecoTerjr 
of  their  denuuidt. 

10.  Thoa  where  one  CUmenl  (0»  who  had  wppliedMile 
and  other  neceiaariea  for  the  oie  of  a  ship  lo  a  port  ia 

EngUmd,  instituted  a  suit  in  the  Courtof  Ad- 
[138]DiraIt/  agtinst  the  peraooa,  who  wove  master 

and  owner  at  the  time  of  the  sapplj,  and  also 
against  the  ship,  and  one  Hoare,  who  had  afterwards 
purchased  the  ship,  the  Conrt  of  King**  Bench,  on  the 
application  of  Honre,  granted  a  prohibition  to  the  Court 
of  Admiralt/,  to  staj  the  proceedings  against  him  and 
the  ship.  Again  (tc),  where  one  Ballam  instituted  a  suit 
In  the  Admiralt J  against  a  Norm^ian  ship,  for  payment 
of  the  price  of  a  cable  and  anchor  delivered  on  board  the 
ship  to  the  master  in  the  River  Tkame$t  and  an  appli- 
cation was  made  to  the  Court  of  King's  Bench  to  pro- 
hibit the  Court  of  Admiralty  from  proceeding  in  the 
cause,  against  which  and  in  favour  of  the  proceedings 
in  the  Admiralty  it  was  argued^  that  the  want  of  the 
cable  and  anchor  was  occasioned  by  stress  of  weather 
at  sea,  and  that  the  party  would  be  without  remedy  if  m 
prohibition  should  be  granted,  because  the  master  waa 
dead,  and  the  owners  were  foreigners;  the  Court  of 
King's  Bench  thought  the  ihip  not  liable  (o  the  suit ; 
firsU  because  it  did  not  appear  (bat  the  ship  was  in  her 

(I)  Btare  v.  Clement,  2  Show,  eitherofthe  books,  that  the  suit  in 

33a  Hil.  T.  35  and  36  Car.  3.    It  the  Admiralty  was  against  tlie  Mfi, 

seems  that  the  prohibition  would  as  well  ss  the  person. 
have  been  gcaeral,  if  the  master        («)  Juetin  v.  BaUam.  Mich.  T. 

and  former  owner  had  applied  for  1  Jhme.  Sa!k.34b  3  Lord  Raym.  805. 

it*  for  the  Court  of  Admiralty  had  Both  reporters  say  that  the  Court 

no  jurisdiction  over  the  person  in  awarded  a. prohibition,  but  the  Ut- 

this  case.    See  Cradocl^$  Cote,  2  ter  adds,  that  at  the  importunity 

BrownloweSr,  reported  also  in  of  the  defendant's  counsel     tlie 

Given  122,  by  the  name  of  Xei^Av.  pUuntiff  was  ordered  to  declare. 

Murleisrht7JaB.h  I  have  not  cited  No  subsequent    proceedings  are 

this  last  case  as  an  authority  for  any  where  mentioned, 
tbe  tcxtj  because  it  is  not  said  in 
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Toyage,  when  sbe  became  h  distreBS  Tor  want  of  a  cable 

and  aochor,  and  at  the  time  of  the  contract ;  secondly^ 

because  there  was  no  actual  hypothecation  ;  and   said, 

that  altboagh  bj  the  maritime  law  every   eon- 

tract  with  the  master  of  a  ship   implied  an  bypoth*  [137  ] 

ecatioo,  yet  it   was  otherwise  by  the  Law  of 

England f  unless  expressly  so  agreed.    And  (v)  where  a 

ship  had  been  sold,  and  the   money   brought  into  the 

Court  of  Chancery  in  a  cause  there  depending,  and  upon 

inquiry  into  the  nature  and  extent  of  the  demands  of 

the  several  parties  in  the  cause  upon  the  proceeds  of  the 

sale,   it   appeared,  that  the  plaintiff,  being  master  of  the 

ship,  had,  by  the   desire  of  one  of  the  defendants  the 

owner,  employed  several  tradesmen  in  London  to  do 

work  to,  and  find  provisions  and  materials  for  the  ship, 

for  which  he  (the  master)   had  promised  to  pay,  and  of 

which  he  had  been  forced  by  suit  at  law  to  pay  a  part ; 

Sir  Joeeph  Jejfkyl^  the  Master  of  the  Rolls,  declared, 

(and  decreed  accordingly)  that  this  demand  was  not  a 

lien  on  the  ship,   but  that  a  demand  of  the  master  for 

wages  paid  by  him  to  the  mariners,  and  for  money  dis* 

horsed  by  him  on  the  ship*s  account  in  the  course  of  a 

foreign  voyage,  was  a  lien  on  the  ship  (1)  ;  and  in  this 

case  it  was  said  by  the  Master  of  the  Rolls  «  That  if  a 

**  ship  be  in  the  River  Thames^  and  money  be  laid  out 

^*  there,  either   in  repairing,  fitting  out,  new  rigging,  or 

^  apparel  of  the   ship,  this  is  no  charge  upon  the  ship  ; 

(v)  ITatkinwn  v.   Barnardiiim,  3  P.  Wms.  367. 3  Eq.  Ctu  Ab.  SIZ. 
A.  D.  1736. 


(1)  But  see  in  note  under  p.  133.  the  case  of  Hussey  v.  Chris- 
tie, &c  9  East.  426,  where  the  master's  lien  on  the  ship  for 
shargesis  denied. 
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'<  but  the  person  thus  employedy  or  who  finds  these  ne- 
*^  ceasaries,  must  resort  to  the  owner  thereof  fpr  psj- 
'^  ment ;  and  in  such  a  case,  in  a  snit  in  the 
[  138  ]'<  Court  of  Admiralty  to  condemn  the  ship  for 
**  non-pa  jment  of  the  mop^j,  the  Courts  of  Law 
^<  will  graqt  a  prohibition ;  and  therefore  if  the  owner, 
<<  alter  money  thus  laid  out,  mortgagee  the  ship,  though 
"  it  be  to  one,  who  has  notice  that  the  money  was  sq 
^^  laid  out,  and  not  paid  ;  yet  such  mortgage  is  well 
**  entitled,  without  being  liable  for  any  of  the  money 
^'  thus  laid  out  fqr  the  benefit  of  the  ship  ^B  aforesaid  | 
^^  and  the  ship  is  no  more  liable  for  this  money,  than  a 
"  carpepter  laying  out  money  in  the  building  of  a  boose» 
*^  has  a  lien  upon  the  house  in  respect  thereof ;  though 
*^  by  the  Law  of  Holland  be  has ;  bnt  this  not  being  the 
f<  Law  of  England^  such  carpenter  mast  resort  to  those 
**  who  employed  him,  or  to  the  owner  of  the  house,  for 
«  his  money.  Bnt  It  is  true,  that  if  at  sea,  where  no 
treaty  or  contract  can  be  made  with  tiie  owper,  the 
masfer  employs  any  person  to  do  work  on  the  ahip,  or 
**  to  new  rig,  or  repair  the  same,  this,  for  necessity  and 
"  eocepragemfsnt  of  trade,  is  a  lien  upon  the  ship,  and 
« in  such  case  the  master,  by  the  maritime  law^  is  al- 
'<  lowed  to  hypothecatfi  the  ahip." 

11.  Again  were  a  ship  was  sold  under  the  authori- 
ty of  the  Court  of  Chancery,  and  a  person,  who  had 
previously  repaired  it  in  England  by  order  of  the  master, 
acting  under  the  authority  of  the  ship's  husband,  claimed 
the  payment  of  his  demand  out  of  the  papney 
produced  by  the  sail  in  a  suit  against  the  surviv-  [139  ] 
ing  part-6wners,  and  the  representatives  of  the 
others,  who  were  dead  ;  and  it  became  nepessary  to  de- 
termine whether  the   plaintiff's   demand  constituted  a 
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lien  upon  the  sbip^  becmise,  if  it  did,  he  was  entitled  t# 
parjmeot  accordiog  to  the  prayer  of  his  bill :  Lord  Chan^ 
cMoT  Bardwicke  said,  **  Certainlj  by  the  maritime  lair 
**  the  maater  baa  power  to  hypothecate  both  ship  and 
<<  cargo  for  repairs,  be.  during  the  voyage  ;  which  ari- 
**  aes  from  his  aulhority  as  master,  and  the  necessity 
**  thereof  during  the  voyage,  without  which  both  ship 
.<«  and  cargo  would  perish  ;  therefore  both  (hat,  and  the 
<*  law  of  this  couiitry,  admit  siich  a  power.  But  it  l^ 
*'  different,  where  the  ship  is  in  port  infra  corpus  com" 
'<  iiaiuSy  and  the  contract  for  repairs,  &c*  made  on  land 
<<  ID  England  ;  then  the  rule  of  that  law  must  prevail, 
^<  I  know  DO  case  where  the  repairs,  &c.  whether  it  was 
**  by  part-owners,  or  sole  owner,  master  or  husbands, 
*^  have  been  held  a  charge  or  lien  on  the  body  of  the 
^'  ship.  Watkinson  v.  Barnardistony  2  Wms.  367,  being 
*<  a  direct  authority  to  the  contrary  ;  and  if  the  ship  in 
<*  the  river  infra  corpus  comilaius  should  be  proceeded 
'<  against  and  slopped  for  such  debt,  the  courts  of  law 
^<  would  issue  a  prohibition,  the  contract  being  on  land 
5*  and  not  arising  from  necessity."  And  his  Lordship  dis- 
missed the  bill  so  far  as  it  sought  relief  against  the 
body  of  the  ship,  or  the  money  arising  by  the  sale  there? 
of :  but,  expressing  a  doubt,  as   to  the  personal  ^charge 

upon  the  owners  in  such  a  case,  directed  a  trial 
[  140]  at  law  upon  that  question  (u),  as  I  have  alfeady 

itaentioned  (n;). 
12*  Aod  in  another  case  which  happened  very  soon 
afterwards,  where  a  person  having  repaired  a  ship  here, 
and  delivered  it  to  his  employer,  who  has  become  a 
bankrupt,  had  obtained  possession  of  the  money,  for 
which  the  ship  had  been  sold,  and  insisted  before  Lord 

CiO  BuxtM  «.  Snee,  1  Vet,  154.  (v)  Mte,  page  12r. 

JWt».  1748. 
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Chancellor  Hardwiek€f  that  he  had  a  specific  lien  on  the 
ship  for  the  repairs,  and  was  not  obliged  to  prore  his 
demand  as  a  debt  onder  the  commission;  the  Lord 
Chancellor  said,  that  althoogh  the  Lair  of  Holland  gave 
a  person,  who  repaired  a  house,  or  ship,  a  specific  lieoy 
there  was  no  sach  law  in  England^  and  that  he  most  ac- 
count to  the  assignees  of  the  bankrupt  for  the  money  ia 
bis  hands  arising  from  the  sale  of  the  ship,  and  come  in 
under  the  commission  for  the  debt  doe  to  him  for  re* 
pairs  ;  and  bis  Lordship  made  an  order  accordinglj  (x). 
13.  And  in  a  case  (y)  that  came  before  the  Court  of 
King's  Bench  verj  soon  after  the  determination  of  the 
particular  case,  in  which  Lord  Mansfield  is  reported  to 
hare  delivered  the  doctrine  before  quoted  ;  wherein  the 
master  of  a  ship,  of  which  the  owner  was  become  bank- 
rupt, insisted  upon  a  right  to  retain  the  ship  from  the 
assignees  of  the  bankrupt,  as  a  security  both  for 
bis  own  wages,  and  for  the  expence  of  repairs,  [  141  ] 
stores,  and  providions  ordered  by  himself,  and 
for  which  be  was  liable  to  pay,  and  after  a  demand  made 
of  the  ship  by  the  assignees  had  actually  paid.  Lord 
Mansfield  said,  "  As  to  the  stores  and  repairs,  it  is  a  , 
"  strong  answer  to  the  claim,  that,  when  the  deoiand 
**  was  made  by  the  assignees,  the  master  had  not  paid. 
^*  But  if  (here  was  any  lien  originally,  it  was  in  the  carpen- 
<*  ter :  the  master  conid  not  by  paying  him  be  in  a  bet* 
**  ter  situation  than  his,  and  Jke  had  parted  with  the  pos- 
**  session,  so  that  he  bad  given  up  bis  lien,  if  he  ever 
^<  had  one.  The  other  creditors  had  none.  Work  done 
*<  for  a  ship  in  England  is  supposed  to  be  on  the  person- 
<«al  credit  of  the  employer.  In  foreign  parts  the  mas- 
*<  ter  may  hypothecate  the  sbip.'^ 

(x)  Ex  parte  S/umk  QT  •tkev9, 1        (y)  Wilkin$  v.  Carmkhuth  Hil.  T* 
Atkins,  234.  Jhi^^t^  1758.  19  Of.  3  DoQg.  101. 
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14*  And  Laitlt,  in  a  case  (*),  which  was  brought 
by  appeal  from  the  Court  of  Seuioo  in  Scotland  to  the 
BrUish  House  orLords*  the  Lords  determined  that  the 
perm>D8,  who  had  repaired  and  furnished  a  ship  in  Scot^ 
land,  the  fince  of  the  owner's  residence,  had  no  claim 
upon  the  value  of  the  ship  itself  for  the  payment  of  (heir 
demands.     The  owners  of  the  ship  had  become  bank- 
rupts, and  several  persons,  who  had  repaired  and  fur- 
nished it  at  different  periods,  instituted   a  suit  against 
the  trustee  of  the  bankrupt's    estate,  claiming 
[142]  payment  out  of  the  proceeds  of  the  sale   of  the 
ship,  in  exclusion  of  the  other  creditors  of  the 
bankrupt,  and  insisting  that  all  of  them,  or  at  least  those, 
whose. demands  arose  since  the  last  voyage  made  by  the 
ship,  and  in  order  to  fit  her  out  for  another  voyage,  had 
by  the  law  of  Seotlandj  and  of  other  European  nations, 
England  only  excepted,  a  right  of  hypothecation  or  pref- 
erence for  the  amount  of  their-  respective    demands. 
The  cause  was  heard  and  re-beard  several  times  in  ScoU 
$and^  and  different  decisions  pronounced  there ;  some  in 
favour  of  the  claim,  and  others  against  it.    The  ultimate 
decision  in  Scolkmd  was  i^ainst  the  claim ;  founded  prin- 
,cipally,  as  it  seems  upon  a  desire  to  render  the  law  of 
ScoUand  conformable  to  the  law  of  England  on  this  sub- 
ject (a) ;   for  such  a  claim  had  been  frequently  allowed 
in  the  Courts  of  Scotland  during  a  period  of  four-score 
years  preceding  this  cause ;  and  the  decision  was  affirm- 
ed by  the  house  of  Lords  on  the  appeal. 

Cr)  W9odU  Bthertv*  Mamiliw,  chap.  1.  sect.  10.  this  in  expressly 

decided  in  Dmn,  Proc.  15th  Jium,  said  id  hare  been  the  ground  of 

1789.       The  printed  papers  are  the  decision.    Dr,  fVynne^B  opin- 

drawn  op  with    great  care  and  ion  as  to  the  En^Hth  law,  was  tak- 

lesminiTon  both  sioes,and  contain  en  in  the  course  of  the  proceed^ 

mucli  TaUiable  information.  ings  for    the  information  of  the 

(a)  In  the  ease  of  JamUttn  U  S^^ieh  Judges. 
Siher^  'V,  Laurie,  cited  ^f,  part  3. 
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I  have  detailed  these  casea  with  the  mone  particalaritj,  ] 
in  order  to  prevent  any   mistake  front   the  general  doc- 
trine delivered  by  Lord  Mansfield  in  tHe  case  of  Rich  v. 
Co€y  which  has   sometimes  been  cited  as  an   au- 
thority  up  to  the  full  extent  of  the  terms,  io  which  £  143] 
it  was  expressed  (I). 

14.  bi  There  is  however  a  late  determination  of  the 
Court  of  Admiralty,  that  should  be  mentioned  in  this 
place.  An  American  ship  was  supplied  in  the  river 
ThameSy  by  certain  merchants  of  London^  with  stores 
and  ammonilion  for  a  voyage  to  Venice^  and,  having 
performed  the  voyage  and  returned  to  Lond^n^  was  sold 
under  a  decree  of  the  Court  in  a  suit  instituted  by  the 
mariners  for  their  wages.  After  payment  of  the  wages, 
a  surplus  remained  in  the  registry  of  the  Court.     The 

— —  f 

(1)  It  does  not  appear  tbat  it  has  ever  been  held  in  the  courts^ 
of  the  U.  Si,  that  shipwrights  and  furnishers  of  supplies  to  ships, 
while  in  the  ports  of  the  U.  S.,  have  not  a  lien  on  the  ships,  or 
right  to  admiralty  process  to  recover  the  amounts  due  them. 
The  question  has  not  to  my  knowledge  arisen  in  the  Supreme 
Court  of  the  U.  S.,  but  in  the  District  Court  of  Maryland,  after 
a  very  learned  discussion,  Winchester  J. decided  thaft  a  shipwright 
by  the  maritime  law  has  a  lien  on  the  ship  for  repairs  done  and 
materials  found  by  him,  while  the  ship  is  in  a  port  of  the  U.  S. 
Stevens  v.  The  Ship  Sandwich,  1  Peters.  Rep.  233.  note.  The 
same  opinion  was  given  by  Peters  J.  in  Pennsylvania,  in  Gard- 
ner, &c.  V.  The  ship  New  Jersey,  1  Peters.  Rep^  223.  See  al- 
so 1  Roll.  Abr.  533.  1.  16.  Cro.  Car.  296. 

The  legislature  of  New  York  have  expresly  provided  that 
shipwrights,  material  men,  and  suppliers  of  ships  shall  have  a 
lien  on  the  ships  for  the  anwunt  of  their  debts,  where  the  ships 
are  owned  by  any  persons  not  resident  within  the  state.  Act,  10. 
August,  1798. 
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OMftter  htd  returned  to  Anuriea  and  died  ;  tod  fhe 
oirner  wat  inselveDt  there*    The   merchaoti  applied  to 
the  Coert  for  pajmeet  of  their  demand  out  of  this  aor« 
piua  :  and  In  support  of  their  applicafion  a  distioctiou 
was  taken  between  English  and  foreigta  ships.    Th^ 
learned  Judge  of  the  Court,  after  having  had  the  cases 
looked  into,  said  he  found  it  had  cootinhed  to  be  the 
practice  of  the  CSouK  to  alloir  persons  of  this  descrip* 
lion  to  sue  against  proceeds  remaining  in  the  reglstrjy 
DOtwitfastanding  prohibitions  had  been  obtained  on  orig- 
inal suits  instituted  by  them  ;  and  he  referred  to  a  par^ 
ticolar  case  of  the  ship  Adventure  in  the  year  1788:  add 
decreed  that  payment  should  be  niade  according  to  the 
application  (6).  (1) 
It  is  observable  that  there  was  not  in  this  case  anjr 
person  representing  the  owner  to  object  to  the 
[144]  applicatioti.     It  appears  by   the  report  that  the 
proceeds   had  been  previously  attached  on  the 
part  of  a  creditor,  and  that  the  attachment  had  been  re- 
moved before  the  decree,  but  no  particulars  relating  to. 
it  are  mentioned. 

In  the  case  of  the  same  ship,  a  person  who  had  acted 
as  agent  and  broker  to  the  ship  in  this  country,  after- 
wards applied  by  petition  for  payment  Of  the  balance  of 
his  account ;  but  the  petition  was  rejected,  by  reason  of 
the  general  and  unsettled  nature  of  the  account,  which 
was  thought  more  fit  for  the  Court  of  Chancery,  where 
alone  cross  demands  could  be  investigated. 

(k)  The  JToBV,  Jacknn,  3  Rob.  A.  R.  288. 


(1)  A  similar  decision  in  principle  was  made  in  GardQer,lic. 
V.  The  Ship  New  Jersey  above  cited. 

95 
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15*  We  htve  leen  by  leTeral  of  the  preceding  casei, 
tbat  the  master  may  in  foreign  parts  bypotbetate  the 
sbip  :  and  I  propose  in  the  next  place  to  consider  tbe 
nature  of  tbose  instrnments  of  contract,  by  jirbich  a  sbip 
itself  is  expressly  made  security,  and  pledged  by  tbe 
master,  for  the  repayment  of  a  debt  contracted  with  re> 
lation  to  it*  It  should  be  observed,  that  wherever  the 
master  may  pledge  the  ship,  he  may  pledge  the  freight 
also  (c). 

These  contracts  are  usually  called  contracts  by  bot- 
tomry,  the  bottom  or  keel  of  the  ship  being  figuratively 
used  to  express  the  whole  body  thereof;  some- 
times also  but  inaccurately,  money   lent   in  this  [  145  ] 
manner  is  said  to  run  at  respondentia  ;  for  that 
word  properly  applies  to  the  loan  of  money  upon  mer- 
chandise laden  on  board  a  ship,  the  repayment  whereof 
is  made  to  depend  upon  the  safe  arrival  of  the  merchan- 
dise at  the  destined  port.    In  like  manner  the  repay- 
ment of  money  lent  on  bottomry,  does  in  general  de- 
peod  upon   the  prosperous  conclusion  of  the  voyage  ; 
and  as  the  lender  sustains  the  hazard  of  the  voyage,  he 
receives  upon  its  happy  termination  a  greater  price  or 
preinium  for  his  money,  than  tbe  rate  of  interest  allowed 
by  law  in  ordinary  cases.     Tbe  premium  paid  on  these 
occasions,  depends  wholly  on  the  contract  of  the  parties, 
and  consequently  varies   according  to  the  nature  of  the 
adventure*    And  as  the  master  of  the  ship  may,  under 
certain  circumstances,  pledge   the  ship  by  a  bottomry 
contract,  so  also  may   the  owners  or   part-owners  in  any 
case,  to  the  extent  of  their  respective  interests  ;  and  this 
they  not  unfreqiiently  do,   in  order  to  raise   money  for 

(c)  The  GRATrrvMvz,  Miaz-  See  as  to  the  ezttnt  of  an  hypotli- 
x«ia,  3  Rob.  A.  K.  240  and  the  ecation  of  the  firi^htythelastaeC- 
jACOS/  £aer^  4  Bob.  A.  B.  S45.    tiou  of  this  chapter* 
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the  oat-fit,  wheo  prudence  dictates  the  propriety  of  such 
a  measare,  or  the  want  of  peraooal  credit  compels  them 
to  have  recourse  to  it.    The  origlo  of  these  cootracta  is 
certainly  rery  remote,  and  cannot  now  be  acoorately 
ascertiined.     It  is  said  by  a  rety  learned  writer  (d), 
that  they  took  their  rbe  from  the  practice  of  allowing 
the  master  to  hypothecate  the  ship  in  a  foreign  country, 
in  order  to  raise  money  to  refit.    But  this  opin- 
[146] ion    may   well    be  doubted;   for    although  the 
practice  of  lending  money  upon  maritime  risks 
mt  a  high  premium  was  well  known  .to  the  RanuMS  be- 
fore the  time  o(  Justinianf  yet  in  thofw  titles  of  the  Digest 
and  the  Code  (e),  which  express^  treat.of.thissobjectt 
no  mention  is  made  of  contracts  of  this  nature  entered 
into  by  the  mast$t  of  a  ship  in  ikai  ckofatteTf  according 
to  the  practice  which  has  since  universally  prevailed. 
And  except  for  the  purpose  of  securing  the  payment  of   ' 
maritime  interesti  actual  hypothecation  was  not  neces- 
sary to  give  the  creditor  a  claim  ■  upon  the  ahip»  as  I 
have  already  shewn.     This  point  however  is  rather  a 
matter  of  speculative  curiosity  than  of  useful,  research, 
and  therefore  I  shall  pursue  it  no  further* 

16.  The  consideration  of  these  contracts,  when  made 
by  the  owners  or  part-owners  themselves,  .does  not 
properly  belong  to  this  place  ;  their  legality,  and  the 
risks,  which  the  lender  is  to  incur  according  to  general 
rules,  are  very  ably  treated  by  Mr*  Park  and  Mr.  Ser- 
jeani  Marshall  in  their  chapters  on  bottomry  and  re- 
spondentia* I  shall  only  mention  such  circumstances 
relating  to  them,  as  are  connected  with  the  subject  of 
hypothecation  by  the  maBier. 

id)  2  Black.  Com.  457.  tabjeet.  Park,  diiip.  31.  Gta'cbn 

(tf)  De  JtTauiho  Fmnore.DigM.    chap.lS.fimerij'aii,  torn.  3.p.S80. 
3.  and  C^Ofx^  4.  35.    See  on  thi&    and  atat.  6  Gteo.  1.  c.  18.  «.  12. 


I7<  Tbe  muBe  of  boHomry  bu  been  iometiniei  kioor* 
leetiy  applied  to  a  contract,  by  (be  teraiB  of 
irbitb  tbe  sblp  itaelf  is  not  pledged  aa  a  aeeari-  [147] 
iff  bvt  tbe '  repaymeot  of  money  with  a  bigb 
premiam  for  tbe  risk^  is  made  to  depend  upon  tbe  soc* 
cess  of  a  royage  {/).  This  Is  ratber  a  loan  opoii  a 
particular  adventure  to  be  made  by  a  particular  sbip, 
tban  a  loan  upon  the  sbip ;  and  of  course  tbe  lender 
bas  only  tbe  personal  security  of  tbe  borrower  for  tbe 
doe  performance  of  tbe  contract.  And  it  seems  that 
loans  ba?e  sometimes  been  made  in  Ibis  manner,  and 
probably  also  witb  a  pledge  of  the  sbip  itself,  to  an  a- 
moont  exceeding  tbe  value  of  tbe  borrower's  interest  in 
tbe  sbip,  and  socb  a  contract  is  still  legal  In  this  country 
in  all  cases^  except  tbe  case  of  ships  belonging  to  tbe 
King's  subjects  bound  to  or  from  the  Eaai-lndits  ;  n%  to 
which  the  Legislature  has  enacted,  "Thai  all  sums  61 
**  money  lent  on  bottomry  or  at  retpondentia,  upon  any 
^^ship  or  ships  belonging  to  bis  Majesty's  subjects 
**  bound  to  or  from  the  Ea$t'lndieSj  shall  be  lent  only 
**  on  the  sbip,  or  on  the  merchsndise  or  effects   laden, 

r 

«<  or  to  be  laden,  on  board  ofsuch  ship,  and  shall  be  so 
'*  expressed  in  the  condition  of  the  bond,  and  the  bene- 
**  fit  of  salvage  shall  be  allowed  to  the  lender,  bis  agents 
**  or  assigns,  who  alone  shall  have  a  pigbt  to  mske  as* 
^^surance  on  the  money  so  lent,  and  no  borrower  of 
<*  money  on  bottomry,  or  at  respondentia  as  aforesaid, 

^*  shall  recover  more  on  any  assurance,  tiian  tbe 
[  148  ]  **  value  of  bis  interest  on  the  ship,    or  in  tbe 

<«  merchandises  or  effects  laden  on  board  of 
<<  such  ship,  exclusive  of  the  money  so  borrowed,  and 

if)  Three  forms  of  bondsof  this    Sea,  and  M049  ^ Sea  Lam$^p, 
sort  are  printed  in  the  appendix  to    659,  kc. 
ihn  Treating  the  Dftmmmefike 
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**  itt  case  it  shall  appear  that  the  valae  of  his  share  ia 
<*  the  ship,  or  io  the  fnerchandiaes  or  effects  laden  ob 
<<  boardy  doth  not  amount  to  the  fail  sum  or  sums  he 
**  hath  borrowed  as  aforesaid,  such  borrower  shall  be 
^  respoosible  to  the  lender  for  so  much  of  the  nooej 
**  borrowed,  as  he  hath  not  laid  out  on  the  ship  or  mer- 
**  chandiaes  laden  thereon,  with  lawful  interest  for  the 
^  same,  together  with  the  assurance,  and  all  other 
«<  charges  thereon,  in  the  proportion  the  money  not  laid 
<^  out  shall  bear  to  the  whole  money  lent,  notwitbstaod* 
**  log  the  ship,  and  merchandizes  be  totally  lost  (g)." 
This  statute  was  introduced  for  the  protection  of  the 
trade  pf  the  East-India  Company;  and  its  rules  must  be 
complied  with  in  the  case  of  bottomry  by  the  master* 

18.  By  a  former  statute  all  contracts  or  agreements 
made  by  any  of  his  Majesty's  subjects,  or  any  persons 
in  trnst  for  them,  upon  the  loan  of  any  money  by  way 
of  helfomry  on  any  ship  in  the  service  of  farHgners 
bound  or  designed  to  trade  within  the  limits  of  the  EmsU 
India  Company's  charter,  or  of  supplying  such  ships 
with  any  provisions,  stores  or  necessaries,  are  made 
wholly  void  (fc).  This  statute  also  applies  to  contracts 
of  bottomry  by  the  master. 

19.  With  regard  however  to  contracts. of  this  [  149  J 
sort,  made  by  the  owners  themselves  in  this 
country  before  the  beginning  of  a  voyage,  by  the  terms 
of  which  the  ship  is  pledged  as  a  security,  it  should 
be  observed,  that  the  lender  has  not  the  same  conveni- 
ent and  advantageous  remedy  by  suit  in  the  Admiralty 
against  the  ship  (i),  as  he  has  io  the  case  of  hypotheca- 


ig 


')  19  Gm.  2.  c.  37  9. 5.  Geo,  3.  This  case  is  shortly  rq)ort- 

(A)  7  Geo.  1.  9iat,  I.e.  31  t.  3.  ed  in  4  East  319.  but  this  dicitun 

(0  Did.  so«ord.  by  Mt  Ch.  J.  in  of  the  learntdJudge  is  not  noticed. 

JohuM.  V.  Shiftpefh  2  Ld.  Ray  .983.  It  "wras  a  case  of  a  loan  in  England 

and  by  Idtmrence  J.  in  the  ease  of  at  respondentia,  and  the  parties 

Buek  V.  Feto'en^  B.  R.  Mich,  T.  44  were  British  subjects. 
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fioa  for  BeccsMriet  hj  tke  matter  in  a  foreign  port :  aad 
if  tbe  contract  relate  to  a  BriiUk  liiip,  and  pnrport  to 
be^  either  a  present  aaaignment  of  a  ship  liable  to  be 
defeated  on  repajmeot  of  the  none j  doe  at  the  end  of 
the  Tojage,  or  a  fotnre  asaignaient  to  tike  eflfect  oqIj 
opon  iailore  of  auch  pajmcnt,  it  aeean  that  a  compli- 
ance with  tlie  pro? isiooa  of  the  register  actSy  mentioned 
in  a  preceding  chapter  with  regard  to  the  transfer  of 
property  in  ships,  is  essential  to  the  validity  of  the  con* 
tract  (1). 

(1)  With  regard  to  bonds  of  the  kind  mentioned  in  this  seo 
tion,  I  am  not  aware  of  an j  direct  decisionfl  in  the  Supreme 
Conrt  of  the  U.  S.,  respecting  the  admiralty  joriadlction.  Bat 
in  tbe  case  of  Wilmer  ▼.  The  Smilaz,  2  Peters.  Rep.  295.  in 
the  District  Conrt  of  Maryhnd,  IFtndkeffer/.  sostainedthejO' 
riadictioo.  The  case  was  on  a  btrttomry  bond,  which  was  exe^ 
coted  by  the  owner,  and  hazarded  on  a  specified  voyage,  but 
bj  ihe  default  of  the  owner  the  Tojage  never  was  undertaken 
or  accomplished.    It  does  not  appear  by  the  report,  what  was 

• 

the  form  of  the  instrament,  whether  it  contained  an  express 
pledge  of  the  ship  or  not ;  but  the  learned  Judge  was  of  opin- 
ion it  was  a  good  bottomry  contract,  and  that  a  suit  lay  in  the 
admiralty  to  recover  the  amount  due  on  it.  He  said  ^^  the  con- 
*^  tract  of  bottomry  may  be  either  for  a  limited  time  or  upon 
^  a  whole  voyage,  and  in  both,  tbe  lender  has  the  same  securi- 
^  ties,  to  wit,  the  person  of  the  borrower,and  ihe  thing  an  which 
^it  is  i4Hmed:f  and  he  runs  the  same  risk,  to  wit,  of  a  total  loss, 
*^  if  his  money  is  effectually  hazarded.^' ^^  The  contract  ofinsur- 
'^  aoce  by  its  terms  imports,  that  the  obligation  on  the  under- 
^^^  writers' to  make  good  a  loss,  arises  only  when  that  losslu^ 
^^  pens.^'  '^  The  contract  of  bottomry  on  the  other  hand,  im- 
^  plies  an  tf7iiii€(2ta<ep/e(^e  and  security  defeasible  on  a  future 
•^  event ;  the  first  is  a  personal  contract  simply,  the  latter  o  cm- 
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19.  b.  Neither  does  there  seem  aoj  mode,  by  which 
«  persoo,  who  advances  money  at  respondtniia  upon 
goods  laden  and  1o  be  laden  on  board  a  ship  on  an  out- 
ward and  homeward  voyage,  can  resort  for  Ibe  payment 
of  his  debt  to  the  specific  goods  that  may  be  brought 


^  tract  offUdgt  as  well  as  personal  security ;  in  cases  therefore 

^  between  the  insurer  and  the  lender  upon  bottomry,the  latter  is 

"  preferred."  "The  very  term  bottomry  imports  an  hypothe- 

^^  cation  by  the  maritime  law.  If  the  vessel  had  duly  proceeded 

«(  upon  the  stipulated  voyage  and  performed  it,  it  is  not  doubt- 

^  ed  that  the   libellant's  claim  would  be  sustainable.'^    And 

the  learned  ju<%e  concluded  by  decreeing  in  favour  of  the  li- 

bellant. 
So  in  a  case  in  the  Court  of  Admiralty  in  Ireland,  where  a 

part  owner  of  a  ship,/or  ike  purchase  of  his  moiety  of  the  ship^and 
for  other  purposes  respecting  the  same^  executed  a  bottomry  bond 
upon  the  hull  of  the  ship  then  lying  in  the  port  of  Bristol,  on 
a  voyage  from  thence  to  Milford,  and  thence  to  Wexford,  and 
on  process  in  the  Admiralty  to  recover  the  amount  of  the  bond, 
it  was  argued,  1.  that  this  was  a  bond  merely  depending  upoi^ 
the  risk^  and  not  pledging  the  ship,  there  being  no  words  found 
in  it  which  could  be  construed  to  pledge  the  ship,  and  therefore 
was  not  suable  in  the  Adndralty,  but  at  common  law ;  and,  2. 
that  supposing  the  ship  pledged,  yet  it  did  not  follow  that  the 
Admiralty  had  jurisdiction,  for  the  contract  must  be  a  marine 
contract,  and  for  a  maritime  cause,  and  in  the  present  case  it 
did  not  appear  to  be  either ;  and  that  it  did  not  appear  that  the 
loan  was  for  the  repairs  or  use  of  the  ship,  nor  that  the  repay- 
ment was  to  depend  upon  any  risk  to  be  run  by  the  ship.  But 
the  Court  were  of  opinion  that  the  ship  was  hypothecated ;  for 
the  party  run  the  risk  on  the  hull  of  the  ship,  and  it  would 
have  been  unnecessary  to  have  mentioned  the  hull  of  the  ship 
otherwise ;  that  the  mere  form  of  the  bottomry  bond  did  not 
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back  (Jc).  In  a  case  of  ommicj  kot  to  ffae  nas- 
[  150]  ter  of  M  Em$l-India  ship,  wiio  execnied  a  bond 

io  the  form  (I)  connoDij  used  on  sach  occa* 
•iooa,  and  bayiiig  taken  oat  goods  from  tfais  coontrj 

(Ir)  2  Blibck.  Com.  458.  (I)  See  Appendiz,  No.  m. 


r,  if  the  meaning  of  the  parties  was  clear.  Coiish  ▼.  The 
Murphy,  2  Brown.  Cir.  &  Adm.  Law,  Appx.  530.  This  case 
seems  to  admit  that  an'  express  pledge  of  the  ship  is  not  neces- 
sary, and  that  a  bottomry  bond,  when  executed  by  an  owner,  is 
recoTerable  in  the  Admiralty,  eren  though  executed  within  tlie 
realm. 

In  the  case  of  Blaine  ▼.  The  Ship  Charies  Carter,  4  Craoich. 
Rep.  328.,  where  there  were  two  bottomry  bonds,  one  executed 
by  the  master  in  London,  on  a  voyage  of  the  ship  to  the  U.  S., 
and  the  other  by  the  owner  in  the  U.  S.,  on  a  Toyage  to  Eorope, 
tiie  question  as  to  the  jurisdiction  of  the  Court  on  the  second 
bcMid  was  not  made  by  counsel,  and  the  case  being  settled  npon 
other  independent  facts,  the  Court  gare  no  opinion  direcUj  on 
the  point  But  in  delivering  the  )Qdgment  of  the  Court,  Chase 
J.  said  ^^  a  bottomry  bond  made  by  the  master  vests  no  abso- 
^  lute  iudefeasible  interest  in  the  ship,  on  which  it  is  founded, 
^^  but  gives  a  claim  upon  her  which  may  be  enforced  with  adl 
^^  the  expedition  and  efficacy  of  the  admiralty  process.  This 
^^  rule  is  expressly  laid  down  in  the  books,  and  will  be  found 
^  coDsistent  with  the  principle  of  the  civil  law,  upon  which 
^'  the  contract  of  bottomry  is  held  to  give  a  claim  upon  the 
'^  ship.  In  the  ease  of  a  bottomry  bond  executed  by  an  cfwntr  «t 
^^  his  own  place  of  residence^  (he  same  reason  does  not  exist  for  girv 
'^  ing  an  implied  admiralty  claim  upon  the  bottom^  for  it  is  in  his 
-( power  to  execute  an  express  tnuisfer  or  mor^age.^'    it  may 
be  added  that  the  District  Court  in  this  case  supported  the  ju- 
risdiction, and  its  decision  in  this  respect  is  not  directly  im- 
pugned. 
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and  told  them  ia  /nifta,  mod  bronght  back  odiera  fwt* 
chaaed  than  with  the  proceeds  of  the  first,  bacaose  a 
bankropt  before  he  had  repaid  the  loao,  aod  while  part 
of  the  goods  and  the  money  produced  by  the  sale  of 
aoother  part  remained  in  the  hands  of  the  EasUlndia 
Company^  in  whose  warehooses  they  were  deposited  for 
salci  according  to  the  rules  of  that  trade ;  the  Court  of 
Chancery  lately  sent  the  following  question  for  the  de* 
termination  of  the  Court  of  King's  Bench,  viz.  ^  whelh* 
<*  er  the  lender  had  by  law  in  respect  of  the  money  re^ 
^*  maining  due  to  him  on  the  bond,  any  lien  upon,  or 
'*  interest  io,  the  money  or  goods  remaining  io  the 
i«  hands  of  the  Company,  or  either  of  them^  aod  whetb- 
**  er  the  same,  or  either  of  them,  were  by  law  liable  to 
^  satisfy  what  so  remained  due.''  The  Court  of  King^s 
Bench  determined  the  question  in  the  negative  (m)/ 
It  may  be  observed,  that  the  instrument  used  on  this 
occasion  does  not  contain  a  direct'  and  formal  pledge  of 
tbe  goods  (I). 

(»)  Bfukv.  f^earon  if  •liUrf,  4  East.  319.    See  Ohrer  v»  Black,  S 
Burr.  1394. 

(1)  In  this  case  Lord  Ellenborough  said,  ^  This  appears  to  be 
-^  a  contract,  not  of  a  universal  nature  and  form,  but  depending 
^  upon  the  particular  form  of  the  instrument,  varying  in  differ- 
^  ent  coontiies.  In  Spain  it  seems  more  like  a  direct  hypoth- 
*^  ec^on  of  the  goods,  w^tdk  would  make  all  the  difference  in 
*^  the  coostmction.  But  nothing  of  this  sort  ii  to  be  found  in 
M  this  instrument  In  the  introductory  part,  indeed,  of  the  con> 
^  Ation,  the  money  is  stated  to  be  lent  on  the  goods ;  but  that 
^  Is  explained  in  the  subsequent  part,  and  shown  to  be  only  a 
^  pledge  for  the  purpose  of  salvage.  And  no  action  could  be 
^  maintained  by  the  obligee  to  recover  possession  of  these  goods 
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90.  A  contract  of  hypotbectlioD  made  by  the  master 
dees  not  traoifer  the  property  of  the  ihim  hot  onlj  givet 
the  creditor  a  privikege  or  claim  opoo  k,  to  be  carried 
iato  effect  by  legal  pcocess  (2). 


^  from  the  borrower,  or  any  other  havhig  also  a  cbam  on  them ; 
'^  for,  admitting  that  the  borrower  and  lender  were  even  part- 
^  ners  In  them,  the  latter  could  not  maintain  trover  against 
^^  the  other.  We  must  construe  the  contract  upon  the  words 
'^  of  this  bond,  tfuch  as  these  parties  have  made  use  of;  for  it  is 
«( this  contraet^  and  noit  of  a  general  nature,  to  be  governed 
^^  by  general  usage,  that  they  have  entered  into.  If  indeed 
^^  tliere  were  any  word  used  of  doubtfbl  significatioe,  it  might 
^^  be  construed  by  general  usage.  Bift  here  the  terms  of  the 
<^  bond  are  plain  and  intelligible,  and  amount  only  to  a  personal 
*^  obligation  on  the  borrower^^^  Ifr.  Justice  Lawrence  added, 
*^  if  the  lender  were  enabled  to  take  possession  of  the  goods 
^i  from  the  borrower,  the  very  object  of  the  contract  would  be 
^*  defeated,  for  how  then  would  the  latter  be  enabled  to  cany 
^  on  the  adventure,  or  sell  the  goods,  which  he  brought  home, 
^  out  of  which  the  loan  b  to  be  repaid.^^  4  East  319. 

But  Pothier  says,  (p.  58. 60.)  that  by  the  laws  of  France  the 
lender  of  money  on  goods,  has  the  goods  pledged  to  him  for 
repayment;  and  Bynkershook  (Quests  Jur.  Pds.  p.  506.  &c. 
lib.  3.  ch.  16.)  thinks  that  it  makes  no  difference  whether  the 
form  of  the  bond  give  to  the  lender  the  pledge  of  the  goods  in 
terms  or  not,  because  he  considers  that  the  nature  of  the  cod^ 
tract  gives  him  that  security.  Cited  4  East  323.  324.  In  the 
Jacob,  4  Rob.  Ad.  Rep.  245,  where  the  freight  was  pledged  by 
a  bottomry  bond,  Sir  W.  Scott  held  that  the  freight  most  be, 
as  against  the  owners,  applied  for  this  purpose,  and  decreed 
accordingly.  See  post,  sect  30.  of  this  chapter.  And  2  Brown. 
Civ.  k,  Adm.  Law,  198.         ,  « 

(2)  The  same  doctrine  was  held  in  4  Cranch^s  Rep.  328. 
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21*  It  it  obrmt  that  a  loao  of  monej  vpoo  [  1^1  ] 
hoitomrj,  wbiie  it  reliereB.  the  outlier  from  numj 
of  the  perib  of  ft  mariliiBe  tdyenlore,  depriya^  him  alao 
of  ft  ^eftt  ptrt  of  the  profit!  of  a  euceeasf al  vojage  ^ 
and  therefore  ia  the  plaee  of  the  owner's  reaideoce^ 
where  they  may  eserciee  their  owo  judgmeiit  opon  the 
propriety  of  borrowing  money  in  thia  manner,  the  mas- 
ter of  the  ship  ii  by  the  marlCime  law  of  all  alatei  pre- 
eloded  from  domg  it,  so  as  to  bind  the  interest  of  his 
ownara,  witiioat  their  consent  (n). 

S2.  The  meaning  of  the  words  <<  phce  of  residence-'' 
{la  dummn  dea  praprietairtM)  has  given  occasion  to 
some  qnestiooa  in  Fronre.  With  os  I  a|^rehend  the 
whole  oSMi9igUmd  is  considered  for  this  porpose  as  the 
resideiico  of  ao  Englishman  ;  at  leaat  before  .  the  com- 
mencement of  a  voyage.  But  Ireland  has  i>een  Jield  to 
by  a  foreign  country,  in  the  case  of  an  EnglUh  ship, 
hypothecated  by  the  master  there  in  course  of  a 
▼oyage  (o).  And  in  a  late  case  (p)  the  Court  of  Ad- 
miralty granted  ita  warrant  to  arrest  a  ship  on  a  bet- 
lomrj  bond  executed  at  Jersey  for  nbe  repairs  and 
outfit,  by  a  person  who  was  both  master  and 
owner.  In  the  bond  this  person  was  described  [152] 
as  of  Xiofidoii,  and  the  ship  as  of  Jersey.  The 
authority  of  the  Court  to  hold  cognisance  of  the  cause 
doea  not  appear  to  have  been  disputed  by  the  owner  ; 
and  in  the  result  the  ship  was  sold  under  a  decree  of 
the  court  (f  )• 

(«>  MbnmaHe  OnUnance,  art.  58.  v.  Baxter^  2  Stra.  G95. 
JJBiitWflrfc  Ordktanee^  of  1614^  tit.  6.        {&)  In  Jienetone  v,  Gibhon%    3 

fft.  1.  /WficA  OrMntmetf  lir.  3.  tit.  Ter.  Rep.  K.  B.  ^67^  the  hypotbe- 

1.  Du  CapitamBf  art.  17.  and  Iit.  3.  cation  was  made  in  Ireland, 
tjL5.  De9  C9ntrat9  a^nnepWt,  9*        (p)     The  Barbara,  Chegwm^  ' 

JSawnjfwi,  torn.  3.  p.  434. .  Mnlky,  4  Hob.  A.  R.  1. 
book3.cfaap.ll.  sect.ll.  T^rtibrrfy        (9)   The  Barbasa^  CA«,5^ii 

tit.  jB0tumrf^  aeet.  30.  33.    Litter  4  Uob.  A.  R.  3. 
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WMi  legard  to  mforugm  cmmtrgf  tiM  rale  appean  lobe 
that  if  a  inaater  of  a  vaeael  liaa  occaaioo  for  momj  (o 
fopair  or  Ticloal  bia  abip,  or  for  aaj  other  porpoae  oeces* 
aarj  to  onablo  hko  to  cooipioto  the  cnlarpriaay  b  wUeh 
aho  it  eiigegad,  whether  the  occaaioo  arisei  froai  wf 
estraordioarj  peril  or  miafertnoe,  or  fron  the  ordiovy 
coorae  of  the  adveotore,  he  may,  if  he  cannot  otherwiie 
obtain  it,  borrow  money  on  bottomry,  at  maritime  ii- 
tereat,  and  pledge  the  ahip,  and  the  freight  to  be  earned 
in  the  Toyage,  for  repayment  at  the  terminatioD  ef  tlia 
Toyage.    When  thia  ia  done,  the  owners  are  never  per- 
sonally reapooaible  (r).    The  remedy  of  the  lender  if 
i^nat  the  maaUr  or  the  ship. 

23.  Bat  if  the  person  who  thoa  adTances  money, 
doea  not  chase  to  take  open  himself  the  risk  of  the  ship's 
return,  and  wiH  be  content  not  to  demand  maritiaie  ia- 
terest,  there  seems  to  be  no  reason  why  the  master 
should  not  pledge  both  the  ship  itself,  and  the  persoaal 

credit  of  the  owner.  And  in  a  case,  which 
[  153]  came  before  Sir  John  Strange,  Master  of  the 

Rolls,  wherein  a  man,  who  had  advanced  money 
to  refit  a  ship  in  distress  at  Jamaica,  and  bad  tsken 
from  the  master  both  a  deed  of  hypothecation  of  the 
ship,  and  bills  of  exchange  upon  Ihe  principal  owner  in 
England^  for  the  amount  of  the  som  advanced,  claiaied 
payment  of  the  owners  personally,  the  ship  having  bees 
captured  on  the  voyage  home  ;  it  was  decreed  that  he 
should  recover  the  money  ;  and  it  is  said  also,  that  the 
ship  was  thought  to  be  well  hypothecated  (a). 

24.  There  is  no    settled    form  of  contract  in  use 

{r)M9aes*  book  3.  cbap.  11.  that  the  deftndttit^n^6v<M  said 

sect.  11.  in  lut  answer,  that  he  beSeivd  20 

{9)Stmunv.  Br^gmgtm,\ytM*  j^ cmi^  was  added  to  the  actual 

443«  It  appears  by  the  entry  of  the  ezpenoe,  to  make  op  the  sum,  ibr 

procaedingsiatheB^ters  book,  which  the  deed  of  hypothecation 
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OB  flMe   oceatioDS  (f>;  loneiiiiies  an  iMtramMt  ia 
the  form    of  a  bood,  at  others  in  the  form  of  a  bU  . 
qI  tale,  at  others  of  a  different  tliape,  ia  niade  ote 
of.    Bn^    whatever    be    tfie   form ;   the    occatien  of 
borroviag»   the    torn,    the   premiam,    the  ship,    the 
^vegraga,  the  ritha  to  be  boree  by  the  tender,  aod  the 
aohgeetieo  of  the  ship  itself  a«  aecuritj  for  the  payment, 
iH  osoailjr  are^  and  properly  oogbt  to  be  express* 
od«    Upon  the  arrival  of  the  ship  in  this  eonn-[154] 
Ivy,  if  tte  hMO  is  not  repaid  within   the  time 
preacribed,  the  agent  of  the  lendsr  applies  to  the  Coort 
of  Admiralty,   with  the  instmment  of  contract,  and  a 
proper  affidavit  of  the  facts,  and  obtains  a  warrant  to 
arrest  the  ship,  and  cite  all  pehmns  interested  to  ajppear 
beGBre  the  Coart,  if  they  think  proper  to  do  so  («)•    if, 
in  the  coorse  of  the  proceedings  it  becomes  necessary 
to  sdU  dm  ship,  the  Coort  decrees  a  sale  to  be  made 
onder  the  direction  of  its  own  commissioners,  and  after* 
wards  distribotes  the  proceeds  among  the  different  claim** 
ants,  as  justice  requires :  and  this  may  be  done,  if  the 
owners  or  persons  bterestsd  in  the  ship,  do  not  appear 
al  the  timea  appsioted  by  the  Coort ;   otherwise   their 
absence  or  defiiiilt  would  occamon  a  faiiore  of  justice. 

2ft.  This  proceeding  in  remf  against  the  ship  itself,  is 
the  proper  and  peculiar  province  of  the  Court  of  Ad- 
miralty. The  joriadtctien  of  the  Courts  of  Common 
Law  is  exercised  by  suit  against  the  person  only  (except 
in  some  particular  eases  of  forfeiture,  or  demands  of  th^ 

was  gi?eni  but  tbia  does  not  seem  in  the  same  voyage,  one  at  Bmi- 

to  have  been  proved.    The  deed  hy$  the  other  at  the  Cape  ofO—d 

of  hypotheeatioD,  as  stated  in  the  JSfope.  In  Johium  v.  Shippenfi  Ld. 

plaintiflP's  bUl,  was  for  payment  Baym.  982.  the  hypothecation  vas 

nbtolutely» and  not  upon  condition  by  bill  tfnale.  In  Meneime  v.  Oik" 

of  the  ship's  safe  arrival  in  Bng^  boru,  3  Ter  Sep.  K.  BM7.  it  was 

iamdt  and  toe  deed  was  proved  in  by  bmuL 
the  ciiQse.  (ti)  The  citation  \$  generally 

(/)  The  reader  wtXL  find  in  the  made  by  posting  a  copy  of  the  war- 

mfipenOx^two  dalfeitnt  fonns  tued  rant  upon  some  part  of  the  ship. 
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croirn)  althoiigh  in  maBj  cases  jadgsMot  is  ultimteljr 
prODOUoced  for  the  recoverj  ef  the  sobject  of  diapnte 
Id  specie. 

26.  The  legalitj  of  the  proceedings  in  the  Coort  of 
Admiraltj,  10  case  of  soch  hypothecalioo  bj  the 

[156]  muter  in  ^fortign  anmirgf  which  are  caloilot- 
ed  to  administer  justice  in  a  manner  that  caoaol 
be  effected  by  the  Courts  at  Westminster  Hally  has 
been  recognized  by  those  Courts  in  a  variety  of  caaea, 
and  is  now  so  follj  estaUiahedy  that  it  appears  iiBQe€« 
easarj  to  mention  their  particular  circomstancea,  a»d  I 
shall  therefore  merely  refer  to  them  in  a  note  (a),  in 
order  to  enable  the  learned  reader  to^consuit  them  with 
facility,  if  he  has  occasion  to  do  so. 

27.  It  is  however  equally  clear,  that  the  osaater  can- 
not charge  the  ship  by  any  instrument  of  hypothecation 
for  any  debt  of  bis  own.  The  attempt  would  be  a  fraud 
in  him :  and  those,  who  should  aid  him  to  do  so,  would 
be  parties  to  the  fraud  ;  and  therefore  the  fairness  of 
the  loan  may  be  made  the  subject  of  inquiry  and  coi»> 
test,  if  justice  require  it.  But  provided  the  .ship  have 
been  in  a  state  of  want,  and  the  oMNiey  fairly  advanced 
to  the  master  to  relieve  her,  his  subsequent  aisapplica* 
tioo  of  it  will  not  deprive  the  lender  of  the  benefit  of 
hie  security  (nr).  (1) 


M  BrtdgmanU  caat,  12.  Jas.  1.  79.  Bepw  tenp.Holt,  48.    JJUttr  v. 

Hob.  11  Moor»918.  1  Ro.  Ab.530.  Suxttr^  12  Gm.  1  Strm.695.  Me* 

Scarborough  v.  X^rtit.  3  Car.  1.  netuma  v.Oibboh»%  29  Geo.  3.  3Ter. 

Latcht  252.  Noy»  95.    Cmtei  v.  Bep.  K.  B.  267. 

muOy,  1  W.  and  M.  Comb.  135.  (v)!!^.  14. 1. 7.  %M9lh9,  book 

Bep.  temp.  Holt,  48.     Benxen  v.  2.  ch.  11.  sect  11.     See  also  the 

JejferUit  8 8i  9.  W.3.t  Ld.lUyiiL  jadguientof  StrrFTSMr in thecaae 


152.    J«JbiMii  V.  Shippen,  2  Aim.    of  the  Gkatituwhi,  JlfiusvOa. 
1  Ld.  Bayin.982.  Salk.  35. 6  Mod.    3  Rob.  A.  R.  272. 


(1)  Nor  can  the  master  hypothecate  the  ship,  if  he  has 
^oods  of  his  owner  or  hit  own  sufficient  to  meet  the  necessary 


■ 

I 

I 
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expences;  nor  if  the  owner  have  agents  or  consignees  attlie 
ports,  who  liave  foods  or  are  hoond  to  afford  means  for  this  por- 
pose.  For  die  right  exists  onfy  in  case  of  necessity.  Rocher 
&CaT.  C0DjDgluaD,'2  Peters.  Adm.  Rep.  295.  In  the  case 
of  Capkino  ▼.  Peres,  2  DalL  Rep.  194,  the  Supreme  Court  of 
PeoDsjrlyania  lield  the  same  doctrine,  that  the  master  cannot 
hypothecate,  wiiile  there  are  goods  ofkiM  awn,  or  of  liis  owners 
onboard.  But  tliis  doctrine  lias  been  doubted.  Lex.  mere.  Amer. 
p.  SS5.  But  however  this  may  be,  in  cases  of  necessity  and 
where  the  master  cannot  otherwise  procure  the  money,  he  may 
borrow  it  on  bottomry  and  hypothecate  the  ship  for  the  repay- 
ment, as  well  at  the  port  of  destination  as  at  any  other  foreign 
port  Reade  ▼.  The  Commercial  Insurance  Company,  3  John. 
Rep.  352.  Nor  does  it  make  any  difference  that  the  ship  is 
clttrtered,and  the  master  is  appointed  by  the  cl^arterers.  Breed, 
kc  V.  Ship  Venus,  Dist  Court  of  Massachusetts,  1805,  MSS. 
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I 

As  wn  iUostratioo  of  this  role,  that  the  mas-  [156]  i 

ter  caonot  bjnd  the  ship  for  a  debt  of  his  own,  ,  y 

the    followiog  case  is  related  by  Locceniua  (x).    The  & 

mmater  of  a  ship  being  io  a  Spanish  port,  and  having 
exposed  the  ship  to  seiiore  by  his  neglect  to  comply 
with  a  particalar  regulation  of  the  country,  entered  into 
as  agreement  with  a  person,  who  was  supposed  to  pos- 
sess soficient  ioflaence  to  obtain  the  restitution  of  the 
shipy  to  play  him  a  Tory  considerable  sum  with  maritime 
iotereet,  if  he  should  procure  the  restitution  of  the  ship, 
sod  she  sbooM  afterwards  return  home  io  safety :  and 
for  secoriog  the  paymeot  executed  an  instrument  in  the 
oatBte  of  a  bottomry  bond.  By  the  interest  of  the  per- 
soQ,  with  whom  the  agreement  was.  made,  tbe  ship  was 
reatored ;  and  afterwirds  returned  home  in  safety ;  and 

(x)  Lib.  2.  c  6.  f.  13. 
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he  iMtitated  a  nit  agabit  the  ahip  wpom  the  imtranMit 
execoted  to  him  by  the  oiaater.  Bat  H  waa  deterauaad 
that  the  ship  and  owoera  were  sot  chargeable  bjr  tUa 
contract. 

St.  It  ahooM  be  obaerred  of  fheae  aecnritiea  io  gea* 
end,  that  if  thej  are  givea  at  different  perioda  of  m 
vojage,  and  the  Taloe  of  the  ahip  ii  imoflkieiit  to  dia- 
charge  them  all,  the  last  io  poiot  of  date  it  entitled  to 
prioritj  of  payment,  becaoae  the  laat  loan  fomiahed  the 
meana  of  preserving  the  ship,  and  withont  it  the 
[157]  former  lendera  woold  entirely  haTe  lott  their 
aecurity ;  aalaam/ectltoltiiap^ortf  emiMmi  (y). 

S9.  The  value  of  the  ahip  and  freight,  aoppoaing  the 
•hip  to  reach  the  place  of  deatination,  nmy  aometifBea 
be  thoQght  an  insofficient  aecority  for  the  amoont  of  the 
expeocet  of  the  repairs,  &c.  neceaaary  to  put  the  ahip 
into  a  condition  to  proceed  with  its  cargo  and  perform 
the  Toyage.  Iw  snch  a  caie  of  necessity,  it  has' been 
always  held,  that  the  master,  if  he  cannot  otherwiae  ob* 
tain  money,  may  sell  a  part  of  hia  cargo  to  enable  him 
to  convey  the  reaidoe  to  the  deatined  port  (^)  ;  and  it 
has  lately  been  very  solemnly  dteided'io  tbcT  Cobrt  of 
Admiralty,  that  the  master  may  bypotfaefcate  the  eurga 
as  well  as  the  ship  and  freight  (a).  An  Imperial  ship 
coming  from  the  MedUerranean  with  a  cargo  of  frnit  to 
London^  was  driven  into  Lisbon  tb  refit.  An  estimate 
and  survey  were  made  under  the  authority  of  a  Covrt 
at  Ltsfron,  and  it  wu  declared  by  the  surveyors  that  the 


(f)  Bytkmhmk.  QunL  Jwt,  jsila,  S  B6b.  A.  R; 340.*    Tteiff- 

1%*.  Uh,  1«  c.  19.  slmnMnt  of  hy^tlieeUioo  osedon 

(s)Pbft»]MurtS.  chap.3.tect.  8.  thii  oocaiion  will  belbaiid  m  tlie 

(a)  The  OKATrn79ivi»  Mbx"  Appendix  to  tint  Trestiae^  No.  IV. 


*  And  potty  part  3.  oil.  3.  sect.  i. 


\ 


N 
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■bip  w«i  of  mfioient  Tftliie  to  varrtat  tfn^  repdri.  Tke 
MiDt  for  which  the  deed  of  hypotbacatbD  wm  osecated, 
exceeded  the  ettimale  of  the  ship  io  its  daneged  coo* 
ditioB,  and  of  the  frei^t,  by  a  sam,  which  wai  loppoaed 
to  be  about  equal  to  the  charge,  that  would  fall  oponf 
tfie  cargo  for  mloadiog,  warMiooiiag,  he*  The 
ahip  arrlTed  at  Lotuloii  ;  and  the  loao  not  beiog  [  158  ] 
discharged,  the  creditor  ifistitoted  a  aoit  in  the 
Coort  of  Admiralty  agftinat  the  ship  aod  cargo.  The 
ship  prodoced  coosideraUj  less  thab  its  estimated,  ▼aloe,^ 
oa  acGooot  of  its  beiog  a  foreigo  ship,  aod  the  impoasi- 
biiitj  of  obtaioiog  a  register  for  it^  It  was  admitted^ 
Aat  the  qoestioo  as  to  the  validity  of  the  hypothecation 
of  the  cargo  had  Dever  been  actoally  contested  and  de- 
cided io  this  country ;  bat  several  precedents  of  pro- 
ceedings in  the  Coort  upon  similar  cases  were  found 
among  the  records  of  the  Court,  and  it  was  agreed,  that 
the  practice  of  hypothecating  the  cargd  in  such  cases 
was  frequent  among  merchants,  it  did  not  appear' 
whether  or  no  the  master  had  an  opportunity  of  sending 
the  cargo  by  another  ship  :  but  the  learned  Judge  of  the 
Coort  held  that,  according  to  all  the  authorities  on  the 
sqbject  of  transhipment,  the  master  was  not  bound  to 
tranahip,  and  thinking,  upon  the  viewof  all  the  circuitt- 
stances  of  the  case,  that  the  master  had  acted  for  the 
beat  according  to  the  appearance  of  things  at  the  time, 
decided  that  the  hypothecation  of  the  cargo  was  valid  ; 
couiideriog  the  hypothecation  of  ih$  whole  to  be  both  io 
its  principle,  and*  in  the  consequences^  that  might  ordi^ 
narily  result  from  it,  exactly  analogous  to  the  'sale  of  a 
part     On  account  of  the  great  importance  of  the  ques-* 

27 


learaed  Jm^  mited  the  pwUet  to  braiE 
peal  befoie  anolber  tribiiiial  (1). 
it  hat  bcM  observed  tbat  whereTer  tbe 
^ge  the  ship^  lie  may  pledge  the  fipeiglbt 
iiioa  apon  the  extent  of  such  a  pledge  has 
/  lalelj  b««i»«jcided  io  the  Court  of  Admiralty  (b).    The 
niaater  of  a  Hamburgh  ship,  beiog  at  BaUimoft^  and 
aboal  to  satt  for  Cork,  execaled  a  bottomrj  bond,  par- 
porting  to  bind  the  ship  and  her  freight,  in  general 

(b)  Tbe  Jacob,  Baer,  4  Rob.  Ad.  Rep.  345. 


(1)  In  the  United  Insnrvice  Company  v.  Scott,  &c.  1  John 
Rep.  106,  the  right  of  the  master  to  sell  the  cargo,  although 
shipped  on  freight,was  fully  recognized  by  the  Court.Kent.  C  J. 
said  ^^  the  master  may  sell  apart^  or  hypothtcaU  the  whole  oftkt 
u  cargo  pending  the  voyage,  and  in  a  case  of  necessity,  and  for 
"  such  sale  the  owner  oi  the  vessel  wUl  be  responsible.'^    But 
the  right  of  the  master  so  to  do  is  at  an  end,  when  the  cargo 
has  arrived  at  its  port  of  destination.    The  master's  aathority 
over  it  in  his  character  of  master  is  then  gone.    The  cargo  is 
then  in  ju^^ment  of  law  in  possession  of  the  consignees,  and  it 
matters  not  that  the  master  is  whoUy  or  in  part  the  coofllgDee. 
If  he  then  as  consignee,  apply  the  cai^  or  its  proceeds  for  the 
necessities  of  the  ship,  he  is  responsible  over  to  the  owners  of 
the  cargo  for  tliis  appropriation,  as  for  a  breach  of  trust,  id. 
ibid.    See  also,  as  to  the  right  to  sell  and  hypothecate  cargo, 
Ructier  &  Co.  v.  Conyi^ham,  2  Peters.  Adm.  Rep.  295.     But, 
the  master^s  power  to  hypothecate  the  ship  at  the  port  ofdati- 
ncUion  is  unquestionable.  3  John.  Rep.  352.  But  the  master 
bas  no  general  authority  to  sell  the  cargo  in  a  case  where  the 
ship  is  disabled  from  prosecuting  the  voyage  ;  nor  can  he  ac- 
quire a  right  by  application  to  a  vice-admiralty  court,  and  sel- 
ling under  its  authority.  Hunter  v.  Prinsep,  10  East.  378.  & 
post,  part  3.  ch.  3.  s.  8.  9. 
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terms,  nehlMr  expreflsly  confined  to  the  freight  of  the 
present   yojsge,  nor  extended    to   fature    adventures. 
The  ship  sailed  to  Dtifrltfi  instead  of  Corkj  and  therebj^ 
the  bolder  of  the  bond  lost  the  opportnoitj  of  institufing 
proceedings  upon  it  at  that  time,  and  the  freight  was 
accounted  for  to  the  ownerSy  though  the  deviation  did  not 
appear  to  have  been  made  with  this  view.     From  Dtii- 
Itfi  the  ship  sailed  again  to  America,  and  from  thence  to 
Lofidonj  at  which  latter  place  the  holder  procured  the 
ship  to  be  sold  under  the  authority  of  the  Court  of  Ad- 
miraltj ;  and  the  produce  being  insufficient  to  discharge 
the  bond,  he  petitioned  the  Court  to  have  the  freight 
of  the  last  vojage  applied  to  that  purpose.    The  freight 
was  then  in  the  hands  of  the  agent  of  the  owners :  ii^ 
wu  objected,  that  such  a  bond  created  a  lien  upon  the 
freight  of  the  existing  vojage  onlj,  but  the  learned 
Judge  of  the  Court,  adverting  to  the  fact  of  the  freight 
of  both  voyages  having  come  .to  the  account  of  th^ 
owners,  granted  the  prayer  of  the  petition ;  at  the  same 
time,  desiring  f*  not  to  be  understood  as  laying 
**  down  any  general  rule  as  applicable  to  all  cir-  [160] 
«  cumstances   and  all   cases,  wb^re    any   third 
<^ party  might  have  become  interested  in  the  freight  of 
"  the  subsequent  voyage."  (1) 


(1)  The  master  may,  in  case  the  ship  be  chartered,  and  he  be 
appointed  by  the  charterers,  hypothecate  the  ship,  as  has  been 
before  stated.  And  the  bond  may  in  such  case  be  made  to  the 
charterers,  who  thereby  acquire  all  the  legal  rights  of  Ix^ttoni- 
iy,notwithstandlng  there  is  a  covenant  in  the  charter-party,that 
the  owner  will  keep  the  ship  in  repair,  &c. ;  for  this  does  not 
deprive  them  of  securing  to  themselves,  by  any  other  means, 
"any  advances  made  on  account  of  the  ship.    And  therefor^ 
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wiiei«  a  ddp  was  flo  chartered  on  a  Toyage  to  Bristol,  in  Bi^- 
landfand  back  to  Boston,  and  on  the  royge  from  Bristol,  the 
ship  was  compelled  to  go  into  Kinsale  in  Ireland  to  refit,  and 
there  the  necessary  som  was  advanced  by  a  person  connected 
in  business  with  the  charterers,  and  a  bottomiy  bond  taken  in 
^eir  name  for  the  amount,  and  afterwards  the  ship  and  freight 
were  libelled  in  the  District  Court  of  Massachusetts,  Dams  J, 
decreed  in  favour  of  the  bond.     And  the  learned  Judge  said, 
that  he  did  not  find  any  authority,  either  from  decided  cases  or 
general  principles  to  introduce  the  limitations  contended  for  in 
that  case,  either  as  to  the  rights  of  the  master  or  the  charterers. 
That  the  master,  although  appointed  by  the  charterers,  must 
be  considered  as  approved  by  the  owner,  and  had  the  same  au- 
thority as  if  appointed  byhim,andthat  althou^  the  charterers 
might  have  advanced  their  money,  and  have  recovered'the  a* 
mount  on  the  covenant  in  the  charter-party,  yet  they  were  not 
bound  so  to  do;  and  by  entering  into  the  bottomry  contract, 
they  waved  their  remedy  on  the  diarter-party  for  the  advance 
so  made.  Breed,  &c  v.  Ship  Venus,  1805,  MSS.  ante  155,  note. 
But  althoi:^h  a  ship  be  well  bottomed  by  the  master,  yet  it 
does  not  follow  that  the  lender  on  bottomry  is  entitled  to  the 
marine  interest  in  all  cases.     |f  the  voyage  has  not  commenced, 
by  default  of  the  owner,  although  his  right  to  admiralty  process 
is  not  devested,  yet  he  is  not  entitled  in  ordinary  cases  to  the 
full  marino  Interest,  for  the  court  of  admiralty  may  moderate, 
at  their  discretion,  the  marine  interest,  in  proportion  to  the  ac- 
tual hazard  incurred  by  the  lendf^r.    Wilmer  v.  the  Smilax, 
Maryland  District  Court,  1804,  2  Peters.  Adm.  Rep.  295.     So 
vrhere  the  ship  and  cas^o  are  owned  by  the  same  persons,  if 
the  advances  are  made  by  a  consignee  or  agent  havifig  funds 
in  his  hands,  or  usually  givli^^  credit  to  the  owner,  or  under  cir- 
cumstances that  shew  he  made  the  advances  upon  the  personal 
responsibility  of  the  owner,  the  court  will  not  allow  the  marine 
interest.  Rucher  &  Co.  v.  Conyngham,  %  Peters.  Adm.  Rep.  295. 
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So  if  audi  consignee  baa  in  any  way  taken  advantage  of  the 
party's  flitnation,  or  diverted  the  fonds  in  his  hands  to  other  ol^ 
jectS)  which,  thongh  consistent  with  the  owner's  (wders,  are  not 
IndiBpeDBible.  Reade  v.  The  G  ommerciai  Insurance  Company, 
3  John.  Rep.  362.  But  it  must  not  be  considered  from  these 
cases,  that  such  a  consignee  may  not,  under  circnmstances, 
become  the  valid  holder  of  a  bottonury  bond.  A  consignee  not 
in  the  liabit  of  dealing  >nth  or  crediting  the  owner,  and  not 
having  any  goods,  funds,  or  security  at  the  time,  seems  under 
no  obligation  to  risk  his  property  without  the  usual  and  ade- 
quate cclinpensation  and  security.  2  Peters.  Rep.  226.  So  the 
Conmlato  del  Mare,  art.  104.  (3  Rob.  240.)  directs  that  if  the 
merchant  js  present,  haying  money,  he  shall  lend  it ;  if  he  has 
not  money,  the  master  may  seil  part  of  the  cargo,  giving  him  a 
Uen  an  the  ship  for  his  feourUy.  The  merchant  here  alluded  to, 
is  the  owner  of  the  goods,  and  his  rights  do  not  seem  to  vary 
from  those  of  a  c(Hisignee  of  the  cargo,  when  freighted^ 

But  a  bottomry  bond  on  an  .enemy's  qhip,  is  not  an  interest 
which  is  protected  on  capture.  And  therefore  where  in  a  time 
of  peace,  a  British  merchant  had  taken  a  bottomry  bond  on  a 
French  ship,  which  was  captured  in  the  subsequent  war,5tr  W, 
SeoU  held  that  the  claim  on  the  ship  was  invalidated  by  the 
capture  and  at  an  end.    The  Tobago,  5  Rob.  Adm.  194. 

A  bottomry  bond  is  preferred  to  every  other  claim  or  priv- 
il^e  for  the  voyage  on  which  it  is  founded,  except  seamen's 
wages.  But  this  right  of  preference  or  lien  may  be  lost  by 
laches  or  delay,  when  the  interests  of  third  persons  intervene. 
The  right  therefore  should  be  followed  up  with  reasonable 
diligence.  Blaine  v.  The  ship  Charles  Carter,  4  Cranch.  Rep. 
328.  The  Jacob,  4  Rob.  Adm.  Rep.  245. 

And  when  the  voyage  has  not  been  performed,  bat  the  ship 
has  been  lost,  the  right  to  recover  on  the  bottomry  bond  is  gone 
forever,  though  a  compensation  in  the  nature  of  salvage,  may 
have  subsequently  accrued  to  the  owner.  Therefore  where  the 
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reason  for  bis  MAisa^  maj  cominit  bitft  to  bard  labour 
in  the  hou»e  of  correctioo,  for  hot  more  than  thirty ^  nor 
lesB  (ban  fourteen  days  (  /  )•  If  be  absents  faimself  fnom 
tbe  ship  wtlhont  the  leaye  of  tbe  master,  or  other  cbief' 
oflBcer  having  tbe  charge  of  tbe  ship,  be  foHells  firo 
days  pay  for  every  socb  day's  absence^  to  tbe  ose  of' 
Greenwich  Hospital  {g).  And  in  the  case  of  foreign 
voyages,  if  upon  tbe  ship's  arrival  at  her  port  of  deliv- 
ery here,  he  leaves  it  witbont  a  written  discbarge  from 
the  master  or  other  person  having  tbe  charge  of  (he 
sbip,  or  if  in  tbe  coasting  trade  he  quits  the  ship  before 
the  voyage  is  completed  and  the  cargo  delivered,  or  be* 
fore  the  expiration  of  the  t^rm  for  which  he  engaged, 
or  before  be  has  socb  a  discbargo  Id  writing^  be  forfeits 
one  month's  pay  to  tbe  same  use  (A).  But  these  pro- 
vJsiona  do  not  extend  fo  debar  any  seaman  from  eufer* 
ing  to  serve  bis  Majesty  on  board  any  of  bis  ships  (t>.  (l) 

(/)3  G0O.3.C.  36,  t.3&4^and  (A)  3  G^  2.  c.  36. 4^  6,  and  31 

it  Geo.  3.  e.  S9.  t.  3.  Geo,  3.  e .  39.  t.  4. 

ig)  9.  Geo,  3.  c.  36.  t.  S*4ad3l,  (f)  3  G0O.  %  o«  36. «.  l3-and31 

Geo.  3.  c.  39.  $.  4.  Geo.  3.  c.  39.  t.  4. 


(l)The  Act  of  U.  S.  20.  July,  1790(1  U.  S.  L.  1S4.  chap. 
29,)  requires  that  in  voyages  to  a  foreign  port  from  the  U.  S., 
and  in  coasting  voyages  to  any  other  than  an  adjoining  state,tfae 
contract  for  service  must  he  made  in  writing  or  in  print  "by  the 
master  with  the  mariners,  sect  1. :  if,  after  entering  into  such 
an  agreement,  a  mariner  does  not  render  liimself  on  board,  or 
deserts,  so  that  tbe  sliip  proceeds  to  sea  without  him,  he  forfeits 
a  sum  equal  to  the  advance  wages  paid  him  over  and  beside 
^uch  advance  wages,  sect.  2.  :  a  justice  of  peace  may,  upon 
com^lidnt  of  the  master,  issue  a  warrant  to  apprehend  a  desert- 
ing inariner,  and  may  commit  him  to  the  house  of  correctioa 
or  common  gaol,  there  to  remain  until  the  ship  is  ready  to  sail 


4.  Bj  the  common  k4f»  (hfe  mastgr  hm^^'uthorit j  over 
All  Hie  mariners  oo   board  fbe  fthip,  and    H   m 
their  dot)r  to  obey^  bis   coiDmaiidt  io  all  hiwfij|[163} 
matf^ra  relaiiiig  to  the  naTigation  of  tbe  abip, 
tod  tbe  |»reservatton  of  good  order  :  aird  aucb  obedience 
ffaej  ezpresslj  promise  to  jiM  to  him  by  the  agieeaic nt 


on  her  voyage,  and  then  to  cause  him  to  be  delivered  to  the 
master,  sect.  7.     If  a  mariner  absents  himself,  without  leave, 
after  the  time  agreed  on  for  idm  to  render  himself  on  board  at 
the  commencement  of  the  voyage,  he  forfeits  one  days  pay 
for  every  hour  of  absence,  sett.  2  :'if,  during  the  voyagfe,  he  ab- 
ients  himself  withovt  leave  for  less  than  forfy-eight  hmtrs^  he 
forfeits  three  days  pay  for  every  day's  absence  ;  but  if  the  ab- 
Mnee  erzcecfd  forty-eight  hours  nt  one  time,  he  forfeits  all  his 
wagee,  «Ad  «U  his  goods  and  chattels  on  board  the  ship,  or  in 
any  store  where  they  may  have  been  lodged  at  tbe  time  of  the 
desertion,  and  be  moreover  liable  to  pay  the  owner's  damages 
occasioBed  by  ihe  hiring  another  mariner,  sect  5.    Fishermen 
engaged  in  the  fisheries  are  liable  to  like  penalties  for  deser- 
tion, and  may  in  like  mannier  be  apprehended  by  warrant  from 
a  justice  of  tbe  peace,  as  mariners  in  the  merchant  seiirice. 
Act,  16.  Feb.  1792,  ch.  6.  sect.  4.     And  the  fishing  contract 
must  be  in  writing,  signed  by  the  skipper  and  the  fisherman, 
and  conntersigned  by  the  owner,  id.  sect  4.     The  penalty  for 
not  complying  with  the  act,  in  ^s  particular,  is  a  forfeiture 
of  the  boonty  granted  by  tbe  act.  ib.  sect  4, 

On  the  other  hand,  if  a  ship  bound  on  a  foreign  voyage,  after 
the  voyage  is  began,  and  before  leaving  the  land,  is  found  to 
be  leaky  or  unfit  in  her  crew  or  equipments  to  proeeed  on  the 
vQf  age,the  mate  or  chief  officer,and  a  majority  of  the  crew  may 
leqaire  the  ship  to  stop  at  the  first  convenlenft  port,  and  have 
the  sbip  surveyed,  and  if  necessary  fully  equipped  and  fully  re- 
ipaired,  imder  the  direction  of  the  District  Jqdge  or  a  justice  of 
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oftuallj  made  (pr  their  lerrice  (fc).    lo  case  of  disobe- 
dience or  ditorderlj  cobdoct,  be  may  lawfoUy  correct 
tbem  io  a  reasonable  manner ;  bb  aulhoritj  in  this  re- 
spect being  anaiogoas  to  (bat  of  a  parent  over  bis  child, 
or  of  a  master  over  bis  apprentice  or  scholar  (/).     Sach 
•n  authority  is  absolutely  necessary  lo  the  ssfety  of  the 
ship,  and  of  the  lives  of  the  persons  on  board.    But  it 
behoves  the  master  to  be  yery  careful  In  the  exercise  of 
it,  and   not  to  make  his  parental  power  a  pretext   for 
cruelly  and  oppression.     The  framers  of  the   ancient 
marine  ordinances  appear  studiously  to  have  avoided 
the  mention  of  this  power*    The  French  ordinance  (m) 
specifies  certain  particular  modes  of  punishment,  which 
the  master  may  inflict  on   ^Mrunken  and  disobedient 
**'  mariners,  and  those  who  ill-treat  their  comrades,  or 
«  commit  other  like  faults  io  the  coarse  of  their  voyage,'* 

(Jb)  See  Appendix,  No.  V.  magister  in  di5cipulos,domiaiu  ia 

(f)MagistcrnuUarahabetjuri»-  aerros  vcl  frmiliares.   CaMategU^ 

dictionem  ingenicm  ausrum  »aTi.  Diac.  136.  n.  14.  ciud  6y  VaUm^  oa 

ufn»  aed  quandam  tantum  oecono-  the  French  Ordinance^  lom.  1.  p. 

m'lcam    polesUtem  vcl  discipli-  449.  Soealso  OrdiiLof  Phil.2.  A. 

nam,  qux  usque  ad  levero  caatiga.  D.  1563-  2  Mag.l9.  JlUlay,  book  3. 

tio»en)»  pro  corrigenda  insolcniia  ch.  3.  aect.  12.  and  the  case  of  Wai^ 

et  msile  morata  vita  feu  licentia  mii  v.CAnefie,  3Boa.andPii1I.334. 

nautarum  et  vectorum;  quemad-  («)  Uv.2.  tit.  1.    nuCapiimm^ 

modum  earn  tenet  pater  in  fiLio8»  art.  22. 


the  peace.  Act,  20.  July  1790,  ch.  29.  sect.  3.  And  every 
ship  of  one  hundred  and  fifty  tons  and  upwards,  navigated  by 
ten  or  more  persons,  and  bound  on  a  foreigpn  voya^,  is  required 
to  be  provided  with  a  medicine  chest  for  the  use  of  the  crew, 
under  the  penalty  of  the  master's  paying  for  all  advice,  medi- 
cine, and  attendance  of  physicians,  wliich  any  of  the  crew  may 
stand  in  need  of,  in  case  of  sickness,  id.  sect.  8.  And  ships 
bound  on  a  voyage  across  the  Atlantic  Ocean  shall,  at  the  last 
port  from  whence  they  sail,  have  onboard,under  deck,  at  least 
sixty  gallons  of  water,  one  hundred  pounds  of  salted  flesh-meat. 
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bat  it  requires  the  consent  of  the  steersman  end 
naate  ;  by  tbe  lav  of  England  socb  consent  is  [  164  ] 
not  required  ;  nevertheless  the  master  should 
except  in  cases  requiring  his  immediate  interposition^ 
take  the  advice  of  the  persons  next  below  him  in  au- 
Iboriljy  as  we|l  to  prevent  the  operation  of  passion  io 
his  ovn  breast,  as  to  secure  witnesses  to  the  propriety 
of  his  conduct.  For  the  master,  on  his  return  to  this 
country  may  be  called  upon  by  action  at  law,  to  answer 
to  a  mariner,  who  has  been  beaten  or  ioi prisoned  by 
bim,  or  by  his  order,  io  the  course  of  a  voyage  ;  and 
for  the  justificatTon  of  his  conduct,  he  should  be  able  to 
shew  not  only  that  there  was  a  sufficient  cause  for  chas- 

end  one  hundred  pounds  of  wholesome  ship  bread,  for  every 
person  on  board  the  ship,over  and  besides  such  other  proviaioDS, 
stores  and  live  stock,  as  shall  bj  the  master  or  passengers  be  put 
on  board,  and  in  like  proportion  for  shorter  or  longer  voyages 
And  in  case  the  same  shall  not  be  provided,  the  master  is  liable 
to  pay  to  each  of  the  crew,  one  days  wages  beyond  the  wages 
agreed  on,  for  every  day  they  shall  be  put  on  short  allowance, 
to  be  recovered  in  the  same  manner  as  their  stipulated  wages, 
id.  sect.  9.  Where  in  the  coarse  of  the  voyage  these  articles 
cannot  be  obtained,  their  equivalents  in  quantity  and  quality 
should  be  obtained,  and  in  such  cases  the  rations  allowed  in  the 
navy  of  the  U.  S.  (Act,  1,  July,  1797,  sect.  7.)  seems  a  proper 

rule. V.  Ship  Washington,  1  Peters.  Adm,  Rep.  219.  And 

the  compensation  for  short  allowance  will  be  made  to  mariners, 
who  in  the  course  of  the  voyage,  ship  at  a  foreign  port.  Gard- 
ner, &c.  V.  Ship  New  Jersey,  1  Peters.  Adm.  Rep.  223. 

A  recent  act,  2.  March,  1805,  ch,  88.  (7  U.  S.  L.  301.)  enacts 
that  a  medicine  chest  shall  be  provided  for  every  ship  of  seventy 
five  tons^  navigated  by  six  persons  in  the  whole,  and  bound  from 
the  United  States  to  the  West-Indies. 


PAiT.  a  oust,  tf.-^uaskinm 


tkeneDl,  bttt  abo  tkattlie  chtsntaart  rttelf  ra  rc^uoM- 
ble  Mid  moderftte,  olheiirHe  the  aiwfiier  mj  rc€<yrcr 
damage  praportioBste  to  tke  iqorj  iccelT^  (»)•  And 
if  tbe  HMlcr  strike  a  mmimtr  witfaoat  caote,  or  boo  a 
deadly  weapoa  as  aa  iattrwft  of  correctioo,  where 
■uderale  cotreetioB  mmj  bt  iaiflcted,  and  death  eiisiie» 
be  wili  be  gsilljr.  either  of  amoslaighter  or  norder  (o), 
according  to  tbe  tiilca  and  distioctioos  of  tbe  eriroinal 
fanr  of  EngUmd  in  analogoos  cases,  all  of  which  are  appK* 

cable  to  p^WMis  io  this  sitoatioo  ;  aod  by  the 
[  1115  ]  late  exICDsbo   of  the  jurisdiction  of  the  cooMiis- 

sioners  appelated  far  the  trial  of  oflfenees  coIb- 
nilted  at  aea^  all  offmces  coannitted  there  aiay  bow  be 
tried  before  them,  and  pooished  as  if  cooiaiitted  on 
shore  (p).  In  the  case  of  actaal  and  ppea  matiay  bj 
the  crew  or  anj  part  of  thean^  the  resistaoce  of  the  mas* 
ter  becomes  an  act  of  self-defieBcey  and  is  to  be  eonsid* 
ered  in  all  its  coaseipiences  fipom  that  peiat  of  view. 
The  ordinaaces  of  OUr^  (f )  and  fFtsbay  (r),  dccbrfe 
that  a  mariner  who  strikes  the  master,  shall  either  pay 
a  fine,  or  toae  bis  right  hand  ;  a  strange  as  well  as  cruel 
aiteroatiiFe,  unknown  in  the  modem  jnrispradeuce  of 
this  country  (1). 

(ii)ToanaetioBafthis«irtytlie  catitled  to  ||ive  in  endeece  wider 

master  must  plod  spcciiily  that  the  general  jsstie,  for  the  |Nifpose 

tbeplatntiffeommittedsuehapar-  of   mitigating    damages,    lacis, 

ticiilarfiMilty  and  that  be  corrected  wiiioh«  if  pleaded,  would  amoent 

him  moderately  for  it.  The  plain-  to  a  jnstificatkm.  fFolMn  v.CArst- 

tiff  hy  hit  replication  may  either  tie,  2  Bos.  and  Pull.  224. 

deny  the  cause  of  correction,  or,  (9)  Ctiptmn  JidbTs  Catt,  S  Stale 

admittini^  the  caase,may  insist  that  Trials,  2Sr. 

the  correction  was  excessive.    If  (^)  39  Geo.  3.  e.  ST* 

themasterdots  not  plead  his  jus-  (g)Jtrt.lZ 

tification  specially,  he  will  not  be  {r)Art.2^ 

(1)  The  authority  and  duties  of  the  master  hi  the  particulsrs 
.  stated  in  this  section,  are  fuUy  recognized  in  many  cases  in  the 


St^.  BMt  «Mioiij||ii.  thi  flMMtor  Mdr  by  ibrce  resliraui  the 
^QBttiWBiof  ol  gre^t  €g'me^  ko  hi«  oo  jmlicial.  author- 
itjr  t(^  ti^9k  (iw  ofiiniiHil,  but  ought  te  secsfe  his  per^ 
fpp  aod  f;%me  him  (o  jb^  brought  before  a  proper  tribu- 
Dal  of  bis  counlry  («).  By  a  late  statute,  all  Justices 
of  the  Peace  are  empowered  to  receive  iDformations 
toDcbing  any  murdefi  piracy,  felony,  or  robbery  upon 
the  sea,  and  to  commit  the  offenders  for  trial  (/)•  (2) 

(t)  Bmuaiio  Ordin.  irt  30.  />»  Capiiaine,  art.  33.  JtoecuM,'SotH 
:Frenck  Ordtiuuice^  bool^  2.  tit.  1.        (#)  43  &eo.  3.  e.  160.  uci,  7& 


District  Courts  of  the  U.  S.  See  Relf,  &  c.  v.  The  Maria,  I 
Peters.  Adm.  Rep.   186.     Thome  v.  White,  1  Peters.  Adm. 
Rep.  168.     Black  y.  Ship  Loutdania,  2  Peters.  Adm.  Rep.  268* 
And  the  master  may,  in  cases  of  disobedience,  correct  the  of- 
fending mariner,  by  imprisonment  on  board  of  the  ship  for  a 
reasonable  time,  Id.  ibid. ;  and  even  by  imprisonment  in  a 
gnard  ship  or  common  gaol  in  a  foreign  port,  if  such  punish- 
ment be  aceordfaig  to  the  custom  of  the  port,  or  be  required  by 
circumstances,  id.  ibid,  in  tike  notes.  Wuibon  v.  F^rfield,  Es- 
sex S.  J.  C.  Nor.  T.  1807,  Lemart  t.  Stroijt,  same  term*.  Ome 
T.  Wilfiams,  Essex  S.  J.  C.  Nov.  T.  1808.  cor.  Sewall  J.  at  the 
^ttings.  MSS.    On  the  otiier  hand  the  law  enjoins  on  the  mas- 
ter a  temperate  demeanor,  and  decent  conduct  toward  seamen. 
By  many  of  the  sea  laws,  he  is  finable  for  abusive  expressions, 
or  misconduct  towards  mariners.  He  risks  the  consequences,  if 
he  commence  a  dispute  with  illegal  conduct  and  improper  be- 
havionr.    The  laws,  though  often  applied  to  for  tiiis  purpose, 
do  not  enoeuiage  or  gratify  revenge ;  they  only  punish  for  re- 
formation or  example,  1  Peters.  Adm.  Rep.  If6. 

(2)  The  congress,  of  the  U.  S.  have  provided  by  statute  fcr 
the  puDishmjent  of  many  crimes  committed  on  the  liigh  seas, 
which  wiH  hereafter  be  noticed.  Qut  it  has  been  questioned, 
whether  the  courts  of  the  U.  S.  have  any  jurisdiction  for  the 
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6.  In  general  alio  the  master  mmj  for  niiabeliaTiaiir 
diflcbarge  a  mariner    from  his    terrke  in   the 
[  166  ]  ship  (2) ;  but  in  the  African  slave  iradt^  the  mat- 
ter of  a  British  ship  is  forbidden  to  do  this  on 


punishment  of  crimes  committed  on  the  high  seas,  miless  the 
same  be  specially  provided  for  by  statute.  In  the  Circuit  Court 
of  the  U.  S.,  the  court  were  divided  in  opinion  on  the  point  of 
jurisdiction,  on  a  case  of  an  assaoh  and  battery  c^nunitted 
at  sea,  Judge  Peters  affirming  and  Judge  Chase  denying  it. 
But  in  a  late  case  (1806)  where  one  Magili  (a  mate)  was  in- 
dicted for  murder,  in  killing  his  captain  in  the  haven  of  Cape 
Francois,  and  it  appeared  in  evidence  that  the  blow  was  given 
on  board  the  ship,  but  the  death  ensued  on  shdre ;  the  court 
consisting  of  Judges  Washington  and  Peters,  ruled  that  the  de- 
fendant ought  to  be  acquitted,  for  that  the  whole  offence,  both 
the  stroke  and  the  de€Ukf  must  occur  on  the  high  seas  to  warrant 
the  jurisdiction  of  the  court ;  but  they  ordered  the  defendant  to 
be  bound  over  to  answer  at  the  next  court  to  a  charge  o/assauU  astd 
battery^  and  Judge  Washingt<»,  on  that  occasion  said,  ^^  There 
^  are  undoubtedly  in  my  opinion  many  crimes  and  offences  a- 
^^  g^nst  the  authority  of  the  U.  S.,which  have  not  been  special- 
^^  ly  defined  by  law ;  for  I  have  often  decided  that  the  federal 
'^  courts  have  a  common  law  jurisdiction  in  criminal  cases.^' 
U.  S.  V.  Magili,  4  Dall.  Rep.  426.  S.  C.  1  Peters.  Adm.  Rep. 
168.  note. 

By  the  act  of  the  U.  S.  24.  Sep.  1789.  ch.  20.  sect  33.  (1  U. 
S.  L.  72.)  any  Justice  or  Judge  of  the  United  States,  or  any 
justice  of  the  peace,  or  other  magistrate  of  any  of  the  U.  S., 
where  any  o£Qyider  is  found,  may  arrest  and  commit  him  for 
trial,  for  any  offence  committed  against  the  United  States. 

(2)  The  right  of  a  master  to  dischaige  a  mariner  for  misbe- 
haviour, seems  fully  recog^zed  in  several  decisions  in  the  Dis- 
trict Courts  of  the  U.  S.  But  the  misbehariour  must  however 
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any  pretence  whatioeirer,  onless  he  lorns  him  over  uoto 
ooe  oC  hit  Majesty's  ships  of  war,  or  to  assist  m  ship  in 


be  of  an  aggravated  nature,  for  slight  and  venial  offences  will 
not  authorize  a  discharge.  If  a  mariner  be  incorrigibly  disobe- 
dient and  mutinous,  and  persist  in  such  ill  conduct ;  if  he  be 
guilty  of  crimes  or  gross  dishonesty  ;  if  he  become  incapacita- 
ted to  perform  his  duty  from  his  own  improper  conduct,  he  may 
be  discharged.  But  if  a  mariner  be  disobedient  and  mutinous, 
and  repent  and  offer  to  make  satisfaction  and  to  return  to  his 
dQty,the  master  is  bound  to  receive  him.  If  the  master  will  not 
in  such  case  receive  and  reinstate  him,  but  discharges  him,  the 
maritime  laws  declare  that  he  may  follow  the  ship  and  recover 
his  wages  for  the  whole  voyage.  See  Laws  of  Oleron,  art  xiu. 
and  Thome  v.  White,  1  Peters.  Adm.  Rep.  168.  Relf  &  others 
▼.  Ship  Maria,  id.  186.  Atkins  v.  Burrows,  id.  244.  Black  v. 
Ship  Louisiana,  2  Peters.  Adm.  Rep.  268.  And  if  a  master 
wrongfully  dischaige  a  mariner,  he  is  liable  to  answer  in  dam- 
ages therefor.  Atkins  v.  Burrows  above  cited.  Hulle  v.  Height- 
man,  2  East  Rep.  145.  The  same  law  applies  as  well  to  the 
mate  and  subordinate  officers  as  to  the  mariners. 

When  a  ship  Is  sold  in  $l  foreign  country  and  the  crew  dis- 
charged, and  when  a  mariner,  a  citizen  of  the  U.  S.,  is  unth  hi^ 
ofwn  consent  discharged  in  a  foreign  country,the  master  must  pay 
into  the  hands  of  the  American  Consul  or  agent  at  the  port  of 
discharge,  for  every  mariner  so  discharged,  three  montlis'  pay 
over  and  besides  his  wages,  two  thirds  thereof  to  be  paid  by  the 
coDsni  or  agent  to  the  mariner  discharged,  upon  his  engage- 
ment, on  board  any  ship  to  return  to  tlie  U.  S.  and  the  other 
third  to  l>e  retained  for  the  purpose  of  creating  a  fund  for  the 
passives  of  mariners,  citizens  of  the  U.  S.,  desirous  of  returning 
thereto,  and  for  the  maintenance  of  American  mariners,  who 
are  destitute  at  such  foreign  port.     Act,  28.  February,  1803, 

Ch.  62.    6  U.  S.  L.  206. 

29 
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aetaal  ditf raw  (u).  Aod  in  thii  tndei  *^  if  any  o|E«tr, 
<<  martficr,or  teamntii  tlUiU  6fJh«M'tfiarJoliNM,««ililiiNi9, 
'<  or  mttlinotM  mimiif r,"  the  matter  maj  pat  him  bto 
confioemeot,  but  mutt  within  twenty-four  hours  report 
to  (be  commander  of  anj  of  bis  Majesty's  ships  present, 
or  within  a  convenient  distance,  who  is  authorised  to 
enquire  and  examine  upon  oath  into  the  cause  of  com* 
plaint,  and  grant  such  remedy  as  the  case  may  require : 
if  no  such  ship  is  present,  the  cause  of  complaint  nay  be 
eicamined  into  by  the  master  and  two  officera,  in  the  pre- 
sence of  the  ship's  company  ;  and  if  it  ahaA  be  jodf a|I 
necessary  for  the  safety  of  the  ship  and  cargo^  to  coo- 
tinue  the  offender  in  confinentent,  aucfa  determioatkHi 
shall  be  drawn  up  in  writing,  aod  the  reasons  of  the 
resolutions  slated  at  large,  and  signed  by  the  master  and 
two  officers,  which  they  are  to  report  withont  delay  to 
the  commander  of  the  6rst  of  his  Majesty'a  ships  they 
may  fall  in  with,  and,  in  default  thereof,  to  the  gover- 
nor or  chief  officer  of  any  BriiUh  fort  in  Africa,  or  (be 
governor' of  any  of  the  West-India  islands,  on  arrival  at 
any  port  or  road  therein,  that  proper  measures  nay  l»e 

taken  to  bring  the  offiuider  to  justice  (x)« 
[  167  ]     .7.  Tlie  term  barratrjf^  which  is  often  used  as 

well  by  foreign  writers,  as  those  of  our  own  na- 
tion, is  generally  understood  in  this  and  in  most  other 
countries  to  denote  a  fraud^dtmi  act  of  the  misler  or 
mariners  committed  to  the  prejudice  of  the  o#ners  of 
the  ship  (y)  (I).    In  Froiice  it  is  often  used  in  a  more 

(»)  39  Ceo.  3.  r  80.  t.  29.  (v)  iBiwn(r«%  torn.  1.  p.  366. 

(x)  Id.  t.  31. 


( 1 )  Barratry  is  a  fraudulent  breach  of  duty  by  the  master  la 
respect  to  his  owners,  or,  in  other  words,  it  is  a  breach  of  dutj 
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enltrgoA  Miiie»  aod  coDprehends  ecu  of  awre  ignomce 
Off  iiMkilfblBtBBy  oot  acconpanied  with  •  fmidnlent  de- 
sign (s).  This  word  taken  even  in  Ihe  moire  limited 
nenae,  in  wliieh  it  is  naed  in  thit  eonntr  j,  does  not  de« 
•ominate  anj  apeciea  of  erime  punisbabie  bj  la#  ;  but 
several  offences  conimiltod  bj  tbe  Blaster  and  mariners 
in  vfehtion  of  tkeir  Iraat  and  dnt  j,  and  whicb  fall  with« 
in  tbe  deinilion  of  barratryi  are  puniBhable  by  diflEinrent 
atatntea,  wbicb  1  shall  now  prQceml  to  mention, 

8.  First,  as  to  the  offence  of  wilfullj  destroying  fbe 
ship*  This  is  now  punishable  with  death.  By  Ihe 
first  statute  passed  on  this  subject,  in  which  it  is  recited 
lliat  **U  often  bappena  that  masters  aod  mariners  of 

(i)  VaSi»9  on  ^e  .FVeiicA  Ordjnancey  toiii.  9.  p.  60.    P^thier,  des 
sstunases,  num.  65^ 

in  respect  to  bis  owners,  with  a  criminal  intent  or  ex  maleficio. 
And  it  makes  no  difference  in  the  reason  of  the  thing  wheth- 
er the  prejudice  suffered  by  the  owner  be  owing  to  an  act  of 
tbe  master  induced  by  motives  of  advantage  to  liimself,  malice 
to  the  owner,  or  a  disregard  to  those  laws,  which  it  was  the 
master's  doty  to  o1>ey,  and  which  (or  it  would  not  be  barratry) 
his  owners  relied  upon  his  observing.  Therefore  where  a  sliip 
was  lost  inconsequence  of  an  illegal  act  of  the  master,  not  au- 
Aoiized  by  the  owner,  in  going  to  an  enemy^s  port  and  there 
carrying  on  trade,  it  was  held  that  the  conduct  of  the  master 
was  barratry.  Earle  v.  Rowcroft,  9  East.  Rep.  1 26.  So  if  the 
master  sail  out  of  port  without  paying  port  duties,  whereby  the 
goods  are  forfeited,  lost,  or  spoiled,  that  is  barratry.  Knight  v. 
Cambrid^,  1  Str.  581.  2Ld.  Ray.  1349.  8  Mod.  236.  though 
this  point  appears  to  have  been  decided,  in  this  case  only,  by 
tbe  references  of  later  cases.  Stamma  v.  Brown,  2  Str.  11 74., 
&  MS.  note  cited  9  East,  135.,  &  Vallejo  v.  Wheeler,  Cowp. 
153.     So  sailing  out  of  port  in  breach  of  an  embai^o.    Per 
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^  thipi  hsTiiig  iotored  or  takeo  opoo  bottmnry  g^«sler 
<<  sons  of  Booej  Ihao  the  vtime  of  their  adTeBtmot  do 
**wilfbll7  cMt   ewaj,  born,  urotherviae   deatroj  the 

^ahipi  onder  their  charge,  to  the  aierchaola 
[  168  ]  *<  and  owoer^B  great  loaa.''    It  is  eaacted,  ^  that 

**  if  aoj  captaioy  naater,  onriDer,  or  otiier  4rfl- 
^  cer  beloBgiog  to  anj  ahip,  ahail  wilAilij  caat  awaj, 
**  bum,  or  otbenrite  deatroj  the  ship,  uoto  which  lie 

Boiler  J.  in  Robinson  ▼.  Ewer,  1  T.  Rep.  127.  So  cniizii^  un- 
der letters  of  marque,  which  were  taken  on  board  without  an 
intention  for  being  used  for  this  purpose.  Moss  y.  Bjrrom,  6 
Term.  Rep.  379.  So  resistance  of  right  of  search  bj  the  mas- 
ter of  a  neutral  ship,  per  Duller.  Saloucci  ▼.  Johnson,  cited 
ParlL  on  Ins.  ch.  18.  and  Grarrels  t.  Kensington,  8  Term.  Rep. 
830.  So  smi%gling,  HaTelock  ▼.  Handll.  3  Term  Rep.  277. 
Criminal  intuit  or  firaud  in  the  master,  is  the  Tery  essence  of 
barratr}r,and  mere  negligence  does  not  amount  to  it  Therefore 
a  deviation  through  mere  ignorance  is  not  barratry.  Phjn  t. 
Rojal  Exch.  Assur.  Company,  7  T.  Rep.  505.  See  also  Wht- 
tire  ▼.  Bowne  1  John.  Rep.  229,  cited  ante  p.  25.  note. 

But  where  a  master  sailed  with  his  ship  from  a  port  in  pur- 
suit of  another  ship,  which  had  been  run  away  with,  and  was 
to  receive  1002.  for  his  pursuit,  and  after  eight  days  he  return- 
ed, and  afterwards  the  ship  was  lost ;  it  appearing  that  the 
master  did  not  undertake  this  expedition  merely  for  his  own 
benefit,  the  court  were  of  opinion  that  his  conduct  amounted 
to  a  mere  deviation,  and  not  to  barratry.  Hood^s  Exrs.  v. 
Nesbit,  2  Dall.  Rep.  137.  See  also  Thurston  v.  The  Colum- 
bian Insurance  Company,  3  Cain.  Rep.  89. 

Where  a  fraudulent  act  is  done  by  the  master,  the  law  pre- 
sumes that  it  is  done  for  his  own  benefit,  and  the  onus  to  the 
contrary  lies  on  the  other  party.  Hendrick  v.  Delafield,  ft 
Cain.  Rep.  67. 
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<«  balMgptbi  «  prorate  the.  imiiie  to  be  dose^  he  efaall 
<<  suffer  death  ai  a  feioD  (a)."  < 

.  By  the  sceomli  it  ia  enacted  <<  that  if  any  captaio, 
^  maaterf  or  raariber,  or  other  officer  beiongiog  to  aoy  ship, 
*<  shall  wilfolly  east  sway,  bare,  or  otherwise  destroy  the, 
*'  sUp,  onto  which  he  beloogelh,  or  procore  the  same  to 
^  be  done^to  the  prejudice  of  the  owner  or  owners  thereof, 
**  or  of  any  merchaot  or  merchants,  that  shall  load*goods 
<^  tbereoo,  he  shali  suffer  death  as  a  felon  (6)." 

Further  provisions  were  made  in  the  reign  of  0$org$ 
the  first  (c),  but  these,  soon  afler  the  determination  of 
an  imporlant  prosecution  at  the  Old  Bailey  (d),  and  I 
presume  in  order  to  remedy  a  defect  in  the  law  mani- 
fested on  that  occasion,  were  repealed  by  the  Legisla- 
ture (e),  except  as  to  prosecutions  for  offences  commit- 
ted before  the  16th  otJnly  1803  (/).  And  it  was  then 
enacted,  **  That  if  any  person  or  persons  shall,  from 
<*  and  after  the  sixiemUh  day  of  July  1803,  wilfolly  cast 
**  away,  born,  or  otherwise  destroy,  any  ship  or  vessel, 
**  or  in  anywise  counsel,  direct,  or  procure  the 
*'  same  to  be  done,  and  the  same  be  accordingly  [  169  ] 
**  done,  frith  intent  or  design  thereby  wilfully 
*^  and  maliciously  to  prejudice  any  owner  or  owners  of 
^*  such  ship,  or  vessel,  or  any  owner  or  owners  of  any 
*^  goods  loaden  on  board  the  same,  or  any  person  or 
**  persons,  body  politic  or  corporate,  that  hath  or  have 
*'  underwritten  or  shall  underwrite  any  policy  or  policies 
*^  of  insurance  upon  such  ship  or  vessel,  or  on  the 
**  freight  thereof,  or  upon  any  goods  loaden  on  board 
^  the  same,  the  person  or  persons  offending  therein  be- 

(a)  32  &  23  Car.  2.  o.  11. «.  12.    farlaw.  Addenda  to  East's  P.  C. 

(b)  1  ,^mt,  St.  2.  c.  9.  «.  4.  p.  xx?i. 

(c>  4  Ge«.  1.  c.  12. 9ect»  3.11  Oeo.        («)  43  Geo.  3.  c  113.   See  chAp. 
1.  c.  29.  9eet.  S,6f&7.  79.  of  ihe  same  year  as  to  Ireland, 

{fi  The  case  otEaeterty  v.Mac*       (/)  Id.  tec<.  4. 


«  mg  thanor  hmlMf  cornkf td,  dMil  be  iiwil  airil 
<«adj«dged  •  principd  fcin  or  Mms,  aadshdinler 
^  dcvtk  M  in  CUM  of  fdbaj  vMhm*  bewft  ordergr.*^ 
Aad,  •^That  if  my  web  sbipor  wm&a  dUU^Snm 
«<  aad  after  the  MPteiilfc  day  of  Jtti|y  »  the  year  efeer 
^  Lord  IIM,  be  vHfaHy  caat  away,  borat,  er  elherviae 
^  deatroyed,  witbia  fbe  bedy  ef  aey  cewrty  ef  tbia  real«» 
^  that  tbeo  tbe  aaid  acTetal  ofbecea,  aa  wel  in  wilMlj 
^  caatieg  away,  bereing,  er  otberwiae  deatroyiageecb 
^  abip  or  veml»  aa  in  coooaelliBg,  dwactuig,  er  procer* 
^  lag  the  aaoM  to  be  doee  aa  aforeaaid,  shall  aed  OMy 
<*  be  ret pectirely  enquired  of^  tried,  er  detenDieed,  aad 
^  adjudged  io  the  aame  Coorta,  and  io  aoch  OMoeer  and 
*<  fom,  as  felonies  done  within  the  bedy  of  any  country, 
^  by  the  kws  of  this  realm  now  are  to.  be,  er  by  Tirtoe 
*<  of  this  Act  hereafter  may  be,  inqeired  of,  tried,  de- 
^  termined,  and  adjadged  :  and  if  aay  anch  ship  er  Tea- 

<*  sel  shall  be  wilfally  east  away,  borot,  or  other* 
[170]  ^  wise  dealroyed  on  the  high  seaa,  then  that  the 

*'  aaid  sereral  offences,  as  well  in  wilfolly  cast- 
<(  ing  away,  bornii^,  or  otherwise  destroying  aay  aaeh 
<'  ship  or  vessel,  as  in  counselling,  directing,  and  pro* 
^  coring  the  same  to  be  done  as  aforesaid,  shall  and 
**  may  be  respectively  enquired  of,  tried,  determined, 
<<  and  adjudged,  before  such  Court,  snd  in  such  manner 
^  and  form  as  in  and  by  an  Act  made  io  tbe  eight  and 
**  twentieth  year  of  the  reign  of  King  Henry  ikt  Eighik^ 
**  intituled,  For  Pirates,  is  appointed  and  directed  for 
**  the  inquiring,  trying,  determining,  and  sdjodging  ef 
*<  felonies  upon  the  high  seas^" 

"  And  whereas  it  is  convenient  that  accessaries  to 
''  felonies  committed  within  the  body  of  any  county 
**  within  tbe  realm,  should  be  by  law  liable  to  be  tried» 


09  wdEFm  Am  waamaa,  IM 

«*a8  veil  IB  fht  count  J  whetehi  the  priD6ipal  Moiif  wu 
^  OMDBiitted,  u  io  the  cooDt  j  in  wkicb  they  so  became 
^•cceeeeriee,  and  abo  tkat  ac€eesarie«  to  feloDiea  com- 
<<  orftled  apoa  the  high  mm  ehduhl  be  bj  law  KaMe  to 
^  be  tried  hy  aocfa  Court,  and  id  inch  oiaDiier  at  by  the 
^*  Act  made  in  the  eight  aod  twentieth  jrear  of  the  Mlgo 
<'  or  the  late  King  Hmrg  tk$  Eighth  it  directed  io  re- 
**  apect  to  feloniea  done  epon  the  high  teas  ;"  it  it  fur- 
ther eoacled,  **  That  from  and  after  the  taid  sixteenth 
*^  day  ofJulg  io  the  taid  year  of  our  Lord  ISOS,  in  all 
«<  catea  whatsoever  in  which  any  person  or  persont  shall 
*^  hereaAer  procure,  direct,  coonteli  or  command  any  oth- 
**  er  perton  or  pertont  to  commit,  or  shall  abet  any  other 
^'pertOB  or  pertont  in  committing  any  felony 
^<  whataoefer^  or  thail  in  anywite  whattoever  [iri] 
**  become  an  acceatary  or  accettariet  before  the 
*^  fact  to  any  febny  whattoever,  whether  soch  principal 
*<  felony  be  committed  within  the  body  of  any  county 
^  within  thit  realm,  or  upon  the  high  teat,  and  whether 
*^tuch  procuring,  directing,  countelling,  commanding, 
**  and  abetting,  or  otherwite  becoming  accettary  or  ac- 
*^  cettariet  before  the  fact  thall  have  been  committed  or 
**  done  within  the  body  of  any  county  within  this  realm, 
«  or  upon  the  high  teat^  that  then  and  in  all  tuch  catet, 
*^  the  offence  of  the  perton  or  pertons,  so  procnring, 
^directing,  counselliiig,  commaDdtngt  or  abetting  such 
'^felony,  or  to  in  anywise  becoming  accettary  or  tccet- 
'^tariea  before  the  fact  to  tuch  fehiny,  thall  and  may  be 
^  enquired  of,  tried,  determined,  and  adjudged,  in  cate 
^toch  principal  felony  thall  have  been  committed 
^  within  the  body  of  any  county  within  thit  realm,  by 
*Mhe  coorte  of  the  common  law,  either  within  tuch 
**  county  wherein  the  taid  pricipal  felony  thall  have 
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<*  beeo  comoiifted,  or '  within  the  cooiitj  wherein  the 
**  Mtid  offence  in  procuring!  counselliog»  cemmaoiing, 
**  and  abetting,  or  olbervise  becooniog  acceaaary  or  ac- 
^*  ceaaariea  before  the  fact  ahall  have  been  Hcommitted 
<^ or  done;  and  in  caae  the  aaid  principal  felony  ahaH 
''have  been  commit  led  upon  the  high  seaa,  then  the 
*<  aaid  offence  in  procuring^  directing,  coooaeilii^,  com- 
*^  manding,  or  abetting  auch  felony,  or  of  ao  becoming 

'<  an  acceatary  or  acdeaaariea  before  the  fact  to 
[172]*Mhe  aame,  ahall  and  may  be  inquired  of,    in 

**  and  by  such  Court,  and  in  such  manner  and 
'^  form,  as  in  and  by  the  aaid  Act  made  in  the  eight 
<<  and  twentieth  year  of  the  reign  of  King  Henry  ike 
**  Eighth  is  appointed  and  directed  for  the  trying,  de- 
'Mermining,  and  adjudging  of  feloniea  done  upon  the 
^< high  seas;"  with  a  proviso,  that  a  person  who  baa 
been  tried  under  one  juriadiction,  ahall  not  be  agmn 
tried  b  the  other  (I). 


(1)  The  Act  of  the  U.  S.  26.  March,  1804,  (7  U.  S.  L.  126. 
ch.  40.)  sect.  1,  provides,  ^  that  any  person,  not  being  an  own> 
^^  er,  who  shall  on  the  high  seas  wilfully  and  corruptly  cast 
**  away,  bum  or  destroy  any  ship  or  other  vessel  unto  which  he 
^  belongeth,  being  the  property  of  any  citizen  or  citizens  of  the 
^  United  States,  or  procure  the  same  to  be  done,  and  being 
*^  thereof  lawfully  convicted,  shall  suffer  death^ — ^And  sect  2. 
^  that  if  any  person  shall  on  the  high  seas  wilfully  and  cor- 
*^  ruptly  cast  away,  bum,  or  otherwise  destroy  ,any  ship  or  ve§- 
^^  sel  of  which  he  is  the  owner  in  part  or  in  whole,  or  in  any 
^^  wise  direct  or  procure  the  same  to  be  done,  with  intent  or 
^^  design  to  prejudice  any  person  or  persons,  that  hath  under- 
^^  written  or  shall  underwrite  any  policy  or  policies  of  insurance 
^  thereon,or  o/brj  merchant  or  merchants  that  shal),load  good^ 
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9.  Sbcoitdlt,  m  to  the  offences  of  ronDing  away 
with  the  ahip  or  cargo,  and  of  making  a  revolt  in  the 
ship*    These  also  are  now  ponishable  with  death. 

For  by  a  statute  passed  ia  the  reign  of  King  fFiltiam 
ike  nird  (gf),  it  is  enacted,  **  that  if  anj  commander  or 
raasler  of  anj  ship,  or  anj  seaman  or  mariner,  shall 
in  any  place,  where  the  admiral  bath  jari«diction,  be* 
tray  his  trust  and  turn  pirate,  enemy,  or  rebel,  and 
**  piratically  and  felonioosly  run  away  with  his  or  their 
**  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammuni- 
*'  (ion,  goods,  or  merchandizes  ;  or  yield  them  up  toI** 
**  tintarily  to  any  pirate,  or  shall  bring  any  seducing 
*<  messages  from  any  pirate,  enemy,  or  rebel ;  or  consult, 
*<  <H>iBbine,  confederate  with,  or  attempt  or  endeay- 
«<  our  to  corrupt  any  commander,  master,  officer,  or 
*<  mariner,  to  yield  up  or  run  away  with  any  ship, 
<*  goods,  or  merchandizes,  or  turn  pirate,  or 
MgooTcr  to  pirates,  or  if  any  person  shall  lay  [173] 
^  Tioient  hands  on  bis  commander,  whereby  to 

(f)  11  U  IS  Wm,  3.  e*  7.  ••  9.  niMle  perpetual  by  6  Geo.  1.  c.  19. 


«f 


•it 


^  thereon,  or  of  any  other  owner  or  owners  of  such  ahip  or  ves- 
^  ael^  the  person  or  persons  offending  therein  being  thereof 
^^  lawfully  convicted,  shall  be  deemed  and  adjudged  guilty  of 
^^  felony,  and  shall  suffer  death/' 

In  the  construction  of  this  act,  it  has  been  held  in  the  Cir- 
cuit Court  of  the  U.S., "  that  to  destroy  a  vessel  is  to  unfit  her  for 
^  service,  beyond  the  hopes  of  recovery  by  ordinary  means. 
^*  This  in  extent  of  injury  is  synonymous  with  cast  away.  It  la 
*^  the  generical  term ;  casting  away  is  a  species  o£  destroying^  aa 
A  burning  is.  Both  mean  such  an  act,  as  causes  a  vessel  to  per- 
*^  ish  or  be  lost,  so  as  to  be  irrecoverable  by  ordinary  means.^^ 

U.  S.  V.  mchard  Johns,  4  DaU.  Rep.  412. 
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<<  hjodec  him  fro«i  ^img  in  defflpw  o(  kit  ihip 
<<  goods  conmutted  ta  hit  truitt  or  that  ateU  coofiw 
^  master,  or  mAt  or  eodeavoo^  Ia  mtjkn  9k  nMr#lt  in  th» 
^  sbip^  shall  be  adjodgedy  deeaMt  Wfi  tpkaii  loi  he  a 
«<  pirate^  felon,  and  robber^  a^d  hciog  cenvkM  thereat 
<*  according  to  the  directioos  of  this  Act^ahalLhavaaBA 
<<  suffer  pains  of  dtath^  loss  of  laoda»  goodft  aii4  chat* 
*<  tels,  as  piralesj'elons^  sad  robbers  epon  the  aeaa,  om^ 
«  to  have  and  suffer  (A)."  (1) 

(A)  Thtwt  «Kdc|Niif<ed  oftlie  Am^  rfckrgy^  ^ 
c*  15.  «.  3. 


>ii 


(1)  The  Act  of  the  U.  S.  3a  April,  1790,  (1  U.  S.  L.  100.) 
ch.9.sectt84>ro?ide8,  ^Hhat  if  aiqr  pcrsqa  or  penoas  shall  eenuait 
»  npoD  the  highaeasyor  ip  my  rtTer^havea^rasoa  or  bsj,eat  of  the 
u  jaiUdi^on  of  any  particafar  stat»,  auiriler  or  rebbery,  or  aaj 
^  other  office,  which)  if  coipmitted  frttbto  the  bo^y  of  a  coim^ 
t^tj,  would  hf  the  laws  of  the  United  States,  be  pwiahahle 
^  with  death ;  or,  if  any  captain  or  mariner  of  any  ship  or  other 
^^  vessel,  shall  piratically  or  feloniously  nm  away  with  soch  ship 
^.  or  vessel,  or  any  goods  or  aMrchendiae  to  the  value  ef  ifty 
*^doUarB»  or.  yield  iqtsnchahip.  or  vesseL  voluntarily  toany 
'^  pirate ;  or  if  any  seaman  shall  lay  violent  hands  upon  hi^. 
^^  commander,  thereby  to  hinder  and  prevent  his  fighting  in. 
^  defence  of  his  ship,  or  goods  committed  to  his  trvat,  or  shaU. 
^^  make  a  revolt  In  the  ship ;  every  such  offender  shall  be  deeuF*, 
^  ed)  tahen,  and.  adjudged  to  be  apixate  and  a  felon,  and  being 
^^  thereof  convicted,  shall  suffer  death.^'  And  sect  12.  provides, 
^^  that  if  any  seaman  or  other  person  shall  commit  manslaughter 
^  upon  the  high  seas,  or  confederate,  or  attempt,  or  endeavour 
^^  to  corrupt  any  commander,  master,  officer  or  mariner,  to  yield 
«(  up  or  to  run  away  with  any  ship  or  vessel,  or  with  any  goods^ 
"  wares,  or  merchandize,  or  to  turn  pirate,  or  to  go  over  to,  or 
^  confederate  with  pirates ;  or  in  anywiie  trade  with  anypi-^ 


!•«  TttiMBLTy  tt  io  tlM  dffeoce  of  not  reftiating  pi« 
yntei  wd  MMiiM  ft)/  It  •ppean  rormerl^  to  hmw 
been  a  practic#  frith  the  Tufki^h  firaits  toreitorea 
•hip^  and  the  goods  of  the  wmitetf  and  mariners,  and 
aomethiies  eveD  fo  paj  the  whole,  or  a  part^  of  the 
fre^f,  if  the  ship  yielded  fo  them,  and  they  were  suf- 
fered to  take  out  the  cargo  wHbeot  resistftoce.  To 
prevent  this  practice,  a  statute  was  passed  so  long  ago 
as  «he  reign  of  King  CkarltB  the  Swondj  in  the  pream- 
ble wfaeieof  this  practice  is  recited,  and  by  which  the 
master  of  any  vessel  of  a  burthen  not  less  than  two 
hundred  tons,  and  ftirtiished  with  sixteen  guns,  is  for- 
bidden to  yWd  his  cargo  to  pirates  of  any  force,  without 
resiataoce,  on  pahi  of  being  rendered  incapa- 
ble to  take  charge  of  any  English  vessel  after-  [  174  ] 
wards.  And  if  the  ship  is  released,  and  any 
thing  given  by  the  pirates  to  the  master,  snch  gift  and 
hia  share  of  the  ship  are  to  go  to  the  owners  of  the 

t)  See  MameaHc  Ordinance,  art,  35. 36. 37.  &  BoecuM,  Not.  70. 


«  rate,  knowing  him  to  be  such ;  or  shall  fandfih  such  pirate 
u  with  any  ammunition,  stores,  or  provisions  of  any  kmd,  or 
^  shall  fit  out  any  vessel  knowingly  and  with  a  design  to  trade 
«  with,  or  supply,  or  correspond  with  any  pirate,  or  robber 
w  i^on  the  high  seas;  or  if  any  person  or  persons  shall  any 
"  ways  consult,  combine,  confederate,  or  correspond  with  any 
»  pirate  or  robber  on  the  seas,  knowing  him  to  be  guilty  of 
u  any  such  piracy  or  robbery ;  or  if  any  seaman  shall  confine 
4i  the  master  of  any  ship  or  other  vessel,  or  endeavour  to  make 
«  a  f^volt  in  such  ship ;  such  person  or  persons  so  offending 
«  and  being  thereof  convicted  shall  be  knprisoBed,  not  exceed- 
u  mg  three  years,  and  fijied  not  exceeding  one  thousand  dol 
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goods*  And  my  thip  of  low  borfhea  or  force  thin 
before  meotioned  is  forbidden  to  yield  to  a  TicHfcM  pi- 
rate, not  baring  donbie  bar  nomber  of  gona,  witboot 
6ghting  (k)f  An  eztraordinarj  inatance  oi  the  coarago 
and  akill,  which  the  Legislatore  of  those  timea  attribut- 
ed to  Englhh  aeaoieoi  and  which  the  exploits  of  aiic« 
ceeding  generations  have  ao  often  and  ao  glorioQslj  ex* 
emplified ! 

By  the  aame  stalote  it  is  enacted^  **  that  if  the  osar- 
*^  iners  or  inferior  officers  of  any  EnglUk  ship,  laden 
**  with  goods  and  merchandises  as  aforesaid,  shall  de- 
^  cline  or  refuse  to  fight  and  defend  the  ship»  when 
**  they  shsll  be  thereunto  commanded  by  the  master  or 
<<  commander  thereof,  or  shall  otter  any  worda  to  dis* 
<<  courage  the  other  marioera  from  defending  the  fhip^ 
"  that  every  mariner  who  shall  be  found  guilty  of  de- 
^<  clinipg  or  refusiog  as  aforesaid,  shall  lose  aU  hit  n^c^at 
**  doe  to  him,  together  with  such  gooda  as  he  hath  in 
^'his  sliipv  and  suffer  imprisonment,ttot  exceeding  the 
**  space  of  six  months,  and  shall  during  such  time  be- 
'*  kept  to  hard  labour  for  his  or  their  maintenance  (1).^ 
And  the  before*  mentboed  atatute  of  William  Ihe 
[  ir5]  Thirds  has  made  the  offence  of  Tolootarfly  yield* 
ing  op  to  pirates  a  capital  crime  («!)• 

12.  The  Legislature  however  has  not  been  less  stu- 
dious to  reward  and  provide  for  deserving  marinera, 
than  to  punish  the  fraudulent  or  th^  fearful* 

To  this  purpose  it  has  been  enacted  (n),  **  that  when 

{h)  t6  Car.  3.  c.  6.  S3&  2SCar.  35,  a  •easiaii  diatbM  in  defend^ 

^t  c.  If.  a  ship  againtt  roTcra  is  tobe  main- 

(0  22  U  23  Car.  2.  c,  11.  «.  7.  tained  during  his  life,  at  the  con* 

(m)  11 U  12  Wm,  3.  e,7*  «*  9l  mon  chargeof  t^e   concerned  in  a  . 

(n)  11  &  12  WnL  3.  c.  7.  <.  11.  general  aTerage.  And  the  JVonteatfc 

See  also  2t>  y  2SCop.  t.  c.ll.  t.lO.  Ordinance  of  the  year  1614,  ia  ta 

By  the  BanttaHc  Ordinancc,art.  the  lamc  effect.  Tit.  14.  art.   3. 
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<<  say  fin^Iifft  thip  sbail  bmve  been  defeftded  against 
**  aoj  piratea^  enemieSf  or  aea^rotrers  by  fight^  and 
^  brought  to  her  deaigood  port,  ib  which  fight  any  of 
^  the  officera  or  aeaaMn  ah^l  have  beea  killed  or  wound- 
**  ed)  it  ahall  9od  may  be  lewfol  to  and  for'  tbh  Judge 
'*  of  hia  Majeal  j'a  High  Cooirt  of  Adoiiralty»  or  hia 
<'  Sarrogate  in  the  port  of  Lendbn^  or  the  Mayor,  Bait 
^  iff,  or  Chief  Oflker  hi  the  several  ont-ports  of  this 
**  kingdoBiy  npon  the  petition  of  the  master  or  seamen 
<*  of  SQch  shijp,  so  deterided  aa  aforesaid,  to  call  unto 
<*b]ffl  four  or  more  good  and  aobstantial  merchants, 
<'  and  such  aa  are  no  adventurers  or^  owners  of  the  ship 
^  or  goods  so  defended,  and  have  no  manner  of  interest 
^  therein,  and  by  advice  with  them  to  raise-  and  levy 
^'  upon  the  respective  adventurers  and  owners  of  the 
*^  ship  and  goods  so  defended,  by  process  out  of  the 
^  said  Court,  such  sum  or  sums  of  money,  as  ^ 
**  himaelf  and  the  said  merchants  by  plurality  [  1 76  ] 
''ofvoicea  ahaH  determine  and  jodge  reasona- 
<*  ble,  not  exceeding  two  pounds  per  eetUum  of  the  freight, 
<'  and  of  the  ship  and  goods  so  defended,  according  to 
^  the  first  cost  of  the  goods  ;  which  sum  or  sums  of 
^  money,  so  raised,  shall  be  distributed  among  the 
^*  captain,  master,  otBcers  and  seamen  of  the  said  ship, 
*^  or  widows  and  children  of  the  slain,  according  to  the 
**  directbn  of  the  Judge  of  the  said  Court,  or  his  Sur- 
*^  rogate  in  the  port  of  London^  or  the  Ma^or,  Bailiff, 
^  or  Chief  Officer  in  the  several  out-ports  of  this  ising- 
'*  dom,  with  the  approbation  of  the  merchants  aforesaid, 
^  who  shall  proportion  the  same  according  to  their  best 
*^  judgment  unto  the  ship's  company  as  aforesaid,  having 
^*  special  regard  unto  the  widows  and  children  of  such 
**  as  ahall  have  been  slain  in  that  aervice,  and  such  as 
^  have  been  wounded  or  maimed/' 
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13.  By  t«o  mAmqmma  ■Mtftet  mmms  m  lhe«tr« 

Ckot  Mnrice  dmbled  in  light  a(HM!  a  pir«l«  (o)^  or 
««e»y  (p),  wen  tobe  tdailtAd  iirt*  smI pMvided  Ibr 
M  fifmniruA  HmpUml,  tte  gmal  aqdaa  far  4m:«j«4 
and  dMUed  aeaaw  tekapug  to  the  ngrdMvy:  bat 
dttt  hMpi«al  beii^  fowd  hModieiMf  fbr  this  addUkife  te 
the  prinary  •§]€€!•  of  its  {iiititiitM»  aMther  mCumI 
•tlftbiitbacirt  wtt  erected  is  the  laet  le^  (f ),  «</ar  Ihe 
'*  relirfamdmtfparirfmmim$i  and  di$mbhi  Me- 
[irr]  <<  mm,  and  ihe  wUam  eed  cUUrm  of  mch  «• 
«  shaU  be  kilUd,  elmin^  or  dreeNMd»  te  Ihc  eMT- 
^  than/ renriM.''    Te  provide  a  feed  fer  thii  chwite^ 
Me  intlitvtioo  everjr  penoe  eertieg  m  aej  nerchaot 
■hip,  or  other  private  ehip  or  Teetel,  behNifng  te  aej  off 
his  Majesty's  lahjecta  io  Emglamd^  (except  appreeticee 
nnder  the  age  of  eighteeo,   peraoea  eaiployed  ia  boata 
upon  the  coast  ie  taking  lish,  vhich  are  breeght  freak 
en  shore,  or  in  boata  within  mora,  or  opao  boata  on  the 
coast,  and  pilots,  and   except  peraona  emi^loyed  in  the^ 
aer vice  of  Ihe  Emei-lndin  Company,  and  who  are  not  en* 
tilled  to  the  benefit  of  Ifaia  inatitntiooi  being  provided 
for  bj  a  fund  estsblished  bj  the  Company)  pajs  eigpmu^ 
per  monlhf  which  ia  to  be  deducted  out  of  hia  wagaa  hj 
the  master,  and  by  him  paid  over  to  the  pefaona  appoint* 
ed  under  the  authority  of  the  Act,  at  the  port  to  which 
the  ship  belongs,  before  she  ahati  i>e  altowed  to  clear  io* 
warda  (r).       For  the  management  and  distribution  off 
this  food,  a  corporation  ia  created,  (iompoaed  chiefly  off 
eminent  merchants,  with  power  to  porchaae  land  and 
erect  an  hospital,  and  to  provide  for  aeamen  rendered 
incapable  of  service  by  aickneaa^  wooadai  or  other  ac^ 

(•)  8  Get.  L  c.  34.  (r)  90  Get.  3.  e.  3S. 

-     Uf)  8  Ge:  3.  c  39.  tect.  10.  (r)  306^  1  iM»  «•  nMU23. 


QidMtaft  lurf9rt«w%  tod  d«ctepit  awl  w«ni  out  by  age, 
•ybw  bjT  fnwiifing  thooi!  inia  the  faoapilal,  or  by  peo^ 
noom  aadl  ako  to  relieve  the  widowa  aod  children  of 
■eaaiaB  kilkd  or  dnNraed  b  the  aerviee,  provided  the 
children  ere  not  oC  the  ago  of  foarleeo  yeara ; 
or^  if  of  that  age  aod  iipirarda»  areioeapahle  [IfS] 
€if  gettiBg  a .  KTolahood  hj  reaaoo  of  laoMoesaf 
WindMaai  or  other  iiifiriBitj:^  aod  are  proper  objects  of 
charity;  and  to  make  reaaonable  allowaoces  tothoie^ 
who  ahall  loae  an  eye  or  limb,  or  be  otherwise  hort  or 
iwMim^ii  in  fijghtios,  defending,  or  working  their  ships, 
or  doing  any  other  duty  in  their  service,  in  proportion 
to  their  hurt,  so  far  forth  as  the  income  and  revenues 
of  the  charity  will  extend  for  these  purposes  {s).  But 
no  person  ia  to  be  provided  for  as  a  worn-out  seamaUf 
who  baa  not  been  employed  in  the  merchant  service 
^ve  yaara,.  and  paid  the  contribution  (I).  And  in  pro* 
widiBS  Car  thia  class,  a  pr^evence  is  to  be  givea  to  each, 
aa  hsvcaerrad  longoai  and  eoalriboted  moat  ^y 

And  in  orde^to-  aaeertaia  the  times  ef  service  and 
payment  of  the  contribntfony  the  master  most  keep  a 
maater-roH  of  the  persons  employed  in  the  ship,  and  be- 
fore ita  departure  deliver  a  duplicate  to  the  collector  of 
these  duties  at  the  port ;  and  during  the  roysge  enter 
the  time  and  place  of  discharge,  quitting,  aod  desertion, 
aod  of  receiving  other  persons  on  board,  and  of  any 
hurt,  damage,  death,  or  drowning ;  of  which  he  must 
also  deliver  a  duplicate  at  his  return  under  the  penalty 
of  20/.  (x)  :  to  the  truth  whereof  he  may  be  examined 
opiHi  oath  by  the  collector  (y)»    And  in  case  any  person 

|»)90  Oeo.  %  e.  36. «.  \U  1.  {»)  M.  lect.  SO. 

S)  Id.  sect  3.  (y)  U.  iMt.  31. 

»)  Id.  MCt.  33. 
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employed  on  botrd  my  aliip  or  TOioel  tUH,  ia 
[l79]doiog  hitdutj  ootkore  or  oo  boerd^  break  oa 

^  orm  or  leg,  or  be  otberwiio  hart  or  meimedy  he 
in  to  be  properlj  reliered  uotil  Mtkieiitlj  recovered  to 
be  tent  to  the  place  to  which  the  ifaip  betongs  (t). 

These  are  the  pridcipal  objects  of  this  exceUeot  ia* 
•lifuiioD  :  several  provisions  for  carrjing  them  ioto 
effect  are  contained  in  the  statute,  of  which  the  detail- 
would  be  improper  for  this  place  (I). 

(2)  30  6e«.  3.  c.  38.  «.  33. 


( 1 )  The  United  States  have  not  been  faisensible  of  the  sound 
policy  of  relieving  and  protecting  their  mariners.  By  several 
acts  they  have  provided  for  the  relief  of  their  indigent  and  dis- 
tressed mariners  in  foreign  eountrieg^  in  cases  of  captivity,  ship- 
wreck, sickness,  and  impressments,  by  directing  them  to  the 
care  of  their  consuls  and  public  agents,  who  are  anthorized  and 
required  to  afford  them  suitable  aid.  The  yarioos  provisiens 
on  this  will  be  found  in  the  following  acts.  Act,  14.  April,  1792, 
ch.  24.  (2  U.  S.  L.  66.)  Act,  28.  March,  1796,  cb.  36.  3  U. 
S.  L.  322.  Act,  28.  Feb.  1803,  ch.  62.  6  U.  S.  L.  206.  Act, 
19.  February,  1799.  ch.  112.  4  U.  S.  L.  253.  Act,  2.  March, 
1799.  ch.  147.  4  U.  S.  L.  602.  See  Appendix. 

So  by  several  acts,  provision  is  made  at  home  for  erecting 
hospitals,  and  for  the  temporary  maintenance  and  relief  of  sick 
and  disabled  seamen,  employed  as  well  in  the  navy,  as  in  the 
merchant  service,  and  coasting  trade  of  the  United  States ;  and 
twenty  cents  per  month,  are  deducted  from  the  wages  of  every 
seaman,  employed  as  aforesaid,  to  provide  a  suitable  fund  for 
this  purpose.  This  fund  is  under  the  direction  and  manage- 
ment of  the  President  of  the  United  States,  and  of  directors  ap- 
pointed by  him.  Act,  16.  July,  1798,  ch.  94.  4  U.  S.  L.  223. 
Act,  2.  March,  1799-  ch.  142.  4  U.  S.  L.  497.  Act.  3.  Mat. 
1802.  ch.  51.  6  U.  S.  L.  174.  and  Appendix. 
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14«  By  the  ancieot  marioe  ordiaaocei,  if  a. mariner 
MIf  tick  daring  a  roynge,  or  ia  hurt  io  the  performance 
of  bia  doty,  he  ia  to  be  cured  at  tbe  expeuce  of  the  ship, 
but  not  if  he  receivea  an  injury  in  the  purauit  of  bia 
own  pnVate  concema  (a)  (1). 

(a)  Laws  of  Oieron,  art  6,  of    the  laws  of  Olerom  ubi  ntpra.  Sea 
Wubwf;  art.   18,    of  the  Hante    pttt,  part  4,  ch.  2.  a.  2. 
T9mu,wtt.S9,yc.  BttCleiracGa 


(1)  Nor  is  he  to  be  cured  at  the  expence  of  the  ship,  if  the 
dckness  or  disability  is  owing  to  yicioas  or  mijostifiable  con- 
duct. Laws  of  Oleron,  art.  6.  In  one  caae^  Jiidge  Peten  seen^a 
to  hare  consideredi  that  the  cure  is  to  be  at  the  expence  of  the 
ship  when  a  seaman  is  disabled  on  actqal  datj,  but  not  when 
he  is  taken  sick  or  (owing  to  no  misconduct)  accidentally  dis 
abled  while  in  serrice.  Walton,  &c.  v.  Ship  Neptune,  1  Peters. 
Adm.  Rep.  151.  But  this  doctrine  may  seem  to  be  qualified 
by  a  note  to  the  te](t  in  tl^e  same  case,  and  also  by  a  note  to 
Hastinga,  kc,  v.  Ship  Happy  Return,  1  Peters.  Adm.  Rep.  255 ; 
and  as  to  the  case  of  sickness,  the  doctrine  is  contrary  to  the 
laws  of  Oleron,  art.  7. 

The  act  of  Congress,  (29.  July,  1790,  ch.  29.  sect.  8.) 

provides  that  if  a  medicine  chest  is  not  proyidediand  kept  fit  for 

use  in  the  cases  required  by  the  act,  the  master  of  the  ship  shall 

provide  and  pay  for  all  such  advice,  medicine,  and  attendance 

of  physicians,  as  any  of  the  crew  shall  stand  in  need  of,  in  case 

of  fflckness,  without  any  deduction  from  their  wages.      Judge 

Peters  seems  very  reluctantly  to  have  held  that  if  the  medicine 

chest  is  so  provided,  the  seaman  must  pay  for  chirurgical  and 

medical  advice  and  attendance,  and  says,    ^^  I  have  not  been 

^  perfectly  satisfied  that  the  seamen  should  pay  tbe  bill  for 

^  medical  advice,  which,  to  complete  the  intent  of  the  provi- 

<^  aion,  should  be  a  charge  on  the  ship ;  but  finding  the  weight 

^  of  authority  that  way,  I  have  yielded.^'    But  the  same  Judge 
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IS.  If  bjr  BhipwfMky  captare^  er  other  aotToiddble 
McMeot,  aoj  leabriiq;  men  or  boji,  ■objects  of  fifreof 
Britainf  are  cast  nrajr  io  foraigo  parlt,  the  gowniora» 
ttioiiler,  and  cooaola  appoioled  by  hh  Majesty,  or 
where  oooe  such  are  resideot,  two  or  more  BriHA  Bser* 
chants  there  residiog,  are  required  to  provide  for  aod 
inbsitt  them,  at  the  rate  of  $ixpence  per  day,  for  which 
thej.  are  to  seod  bills  with  proper  Touchers  to  the  cooh 
missiooers  of  the  nary,  and  to  pot  them  oo  board  the 

« 

first  ship  belonging  to  his  Majesty  that  arrives  there,  or 
within  a  convenient  distance,  and  in  case  no 
[180]  snch  ship  shall  be  fonnd,  tosendtbem  oo  board 
such  merchant  ships  bonod  for  Oreai  Briiain  as 
aball  be  in  want  of  men :  and  if  neither  case  happens 
within  a  convenient  time,  to  provide  them  a  pasai^ 
homeward  in  the  first  merchant  ship  bound  for  6reai 
Britainf  of  which  the  master  is  bound  to  receive,  not 
exceeding  four  persons  for  every  one  hnodred  tons  of 
his  ship's  burthen ;  and  he  is  to  be  paid  sixpence  per  day 
by  the  commissioners  of  the  navy  for  such  of  them,  as 
he  did  not  want  towards  his  own  complement  of 
,men(ft)  (1). 

(6)  1  Of.  3.  9U  S.  c.  14b  ff.  19. 

seems  to  have  held  geMraU^^  that  the  medicine  and  nuiraiiig  of 
the  sick  seaman,  and  even  his  board  on  shore,  where  ciicnmr* 
stances  xequked  it,  were  charges  on  the  ship.  See  the  cases 
and  notes  dted  above,  and  in  conformity  thereto,  the  laws  of 
Oleron,  art.  7. 

(1)  The  Act  of  the  U.  S.  28.  Februuy,  1809,  ch.  62.  6  D.. 
8.  L.  206.  sect.  4.  enacts,  that  the  consuls  er  otiier  i^ents  df 
the  U.  S.  at  foreign  ports,  shall  provide  snbsistence  and  passsg^es 
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16.  If  a  muter  of  a  merchant  ihip  being  abroad  shall 
force  any  maD  oo  thorei  or  wilfully  leave  him  behind  in 
any  of  his  Majeatjr'a  plantations,  or  elsewhere,  or  re- 
fuse to  bring  home  again  all  soch  of  the  men  he  carried 
out  with  him,  as  are  in  a  condition  to  retarn,  when  he 
shall  be  ready  1e  proceed  in  his  homeward-bonnd  voyage, 
every  such  master  shall,  being  thereof  legally  convicted, 
suffer  three  months  imprisonment  (c)  (2)« 

(c)  11  €^  13  Wm.  3.  €.7'  «.  18. 


to  die  U.  S.  for  destitute  American  seamen  in  a  reasonable  man* 
ner,  at  the  ezpence  of  the  United  States ;  and  masters  of 
ships  are  thereby  required,  UQder  the  penalty  of  one  hundred 
dollars,  to  take  on  board  at  the  request  of  such  consuls  or  a- . 
gents,  at  a  price  not  exceeding  ten  dollars  for  each  person,  two 
seamen  for  every  one. hundred  tons  burthen  of  the  ship)  and 
to  transport  them  to  the  United  States ;  and  the  seamen,  so 
put  on  board  shall,  if  able,    do  4^  during  the  voyage. 

(2)  See  ante  165.  sect  6.  and  quere  if  this  statute  applies  to 
a  case  of  discharge  for  misbehaviour. 


SIS  PART  B.    CHAP.  ▼. 


CHAPTER  THE  FIFTH. 


OF  PILOTS, 

J.  HE  name  of  pilot,  or  steertmao,  is  applied  either 
to  a  parlicolar  officer,  serTiog  on  board  a  ihip  doriog 

the  courte  of  a  rojage^  aod  haviog  the  charge 
[  181  ]  of  the  helm  and  of  the  ihip^s  route ;  or  to   a  per- 

BOD  taken  on  board  at  a  particular  place  for  the 
purpose  of  conducting  a  ship  through  a  river,  road,  or 
channel,  or  from  or  into  a  port.  The  French  Ordinance, 
contains  several  regulations  calculated  to  obtain  the 
necessary  skill  and  experience  in  persons  of  the  first 
description  (d).  In  this  country  there  is  no  particular 
provision  relating  to  them,  and  manj  ships  are  naviga- 
ted  without  an  officer  of  this  description,  the  master 
taking  iipon  himself  the  charge  of  the  helm,  and  the 
conduct  of  the  vessel. 

Pilots  of  the  second  description  are  established  at 
several  places  in  this  country  by  ancient  charters  of  m- 
corporation  or  particular  statutes  (r)*  And  in  general 
the  master  of  a  ship  engaged  in  foreign  trade  most  put 
his  ship  under  the  charge  of  such  a  pilot,  both  in  bis 
outward    and  homeward   vojage,    within   the  limits  of 

(J)  Lit.  3.  Tit.  4.  Du  PiUte.  Mrtk-Ckismieltowby  OrfordmM, 

(fi)  Pilotage  from  Dwer^  Dealt  and  round  the  Ltig-Sand-Heai 

and  tliei»/!r  ^TA^Mtfi,  up  theriV'  into   the   Hewitt,  and  down  the 

en  Thamef  and  Methoay,  ia  regu-  South  Channel  into  the  />0wfu,and 

IstedbyifaruletyS  Geo.  1.  c.  13. 7  from    or    by  Of/erdinett  up   the 

Om.  I.  c.  tl.and 45  6tf».  3.  c.l52.  Mnh-ChanneltJid  the  'ihame$ and 

revived  and  continued  by  47  Geo.  Medmay^  by  5  Gm.  2.  c  SO.    And 

S.  at  3.  c.  71.  P.  1.  fc  p.    PiloUge  piloUgr  into  and  out  of  the  port  of 

4inpii  the  TTbMft,  and  through  the  Ltverp-lhy  37  Of,  3.C.  79. 
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every  socb  etfabliahment  (/).  -  Ad  account  of  these  es- 
tabliahments,  and  of  the  parts  to  which  they  relate, 
would  be  improper  m  a  general  treatise;  and  masters 
of  vessels  maj  easily  acquaint  themselves  with  the  reg- 
ulations on  this  subject  relating  to  the  particu- 
lar navigation,  in  which  they  are  employed,  I  [182] 
shall  therefore  only  mention  a  few  decisions 
which  appear  to  be  of  more  general  interest. 

The  statute  which  requires  an  established  pilot  to  be 
taken  on  board  to  conduct  ships  from  Dover,  Dwl,  or 
the  fa/e  of  Thanttj  up  the  TkamtM  or  Medwag,  contains 
an  exception,  allowing  **  the  master  or  mate,  of  any 
^*  ship  or  vessel, or  part-owner,  residing  at  Dover,  Deal,' 
**  or  the  Jale  of  Thanei,^*  to  conduct  his  own  ship  from 
any  of  those  places  up  the  said  rivers  (g).  The  mean« 
ifig  of  this  clause  appears  sufficiently  obvious ;  yet  it 
was  once  contended,  that  a  master  and  part-owner,  not 
resident  at  either  of  those  places,  might  pilot  his  own 
ship  np  the  Tftdmea,  on  his  return  from  a  foreign  voyage 
to  London.  But  the  Court  of  King's  Bench  thought 
the  meaning  of  the  Legislature  to  be  otherwise,  and  de- 
termined that  the  master  wa%  subject  to  the  penalty  im- 
posed by  the  statute  (ft)« 

But  both  this  statute,  and  that  (i),  which  regulates 
pilotage  down  the  river  ThameSf  apply  only  to  ships  in 
the  course  of  their  navigation*  And  (he  Court  of  King's 
Bench  decided  that  the  mate  of  a  ship  engaged  in  the 
Lisbon  trade,  who  steered  the  ship,  which  at  the  time 
was  not  quite  cleared  of  her  homeward  cargo,  and  had 
a  custom-house  officer  on  board,  down  the  river  TAamei 

If  )  Law  V.  Somngiworthf  7  Ter.  (A)  Kemler  v.  Blanchard,  2  Blac 
Itep.  K.  B.  160.  690.  5  Burr.  12602. 

Cr)  3  Gft.  !•  c.  13.  (0  5  Gm.  2,  c  20. 
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[183]  from  Honl^fdomn  N^m-^tairB  to  Ckerry  Oat* 
d$n$t  being  about  half  a  miie,  aod  from  theoce  to^ 
Founiain  8iair$f  waa  not  apbject  to  the  peoaltj :  for  oth- 
erwisa  the  atation  of  a  ahip  coold  not  be  changed  for 
the  purpose  of  delivering  or  receiving  gooda  at  different 
wharfs  without  the  expence  of  pilotage  (it).  In  like 
manner,  where  a  ship  bad  been  conducted  bj  a  regular 
pilot  up  the  river  Tkamea  to  Limekouae-hole^  and  was 
left  bjr  him,  and  afterwards  moored  there,  but  being 
forced  bj  the  wind  upon  the  mad,  laj  four  dajs  in  a  bad 
situation,  and  it  becoming  dangerous  for  her  to  remain 
there  till  the  tide  should  ebb  again,  she  was  conducted 
hj  a  waterman  about  a  mile  and  a  half  further  up  the 
river ;  the  Court  referring  to  its  former  decision,  and 
considering  the  vojage  in  this  case  to  have  been  ended^ 
when  the  ship  was  left  at  LimekoiMf  by  the  pilot,  deter- 
mined that  the  waterman  was  not  subject  to  the*  pen- 

ally  (J). 

The  charge  of  pilotage  is  regulated  at  different  places 
bj  usage  ur  by  statute,  and  generally  increases  in  pro* 
portion  to  the  depth  of  water  which  the  vessel  draws. 
This  charge,  If  the  servicers  performed  in  a  river  with- 
in the  bodj  of  a  county,  cannot  be  recovered  by  a  auit 
in  the  Court  of  Admiralty  (m).  (1) 

(it)  Rex  V,  Lambe,  5  Ter.  Rep.  without  going  tny  ftirtber :   And 

K.  B.  7&  &  JVWim'ff  Rep.  156.  therefore  the  oase  was  not  wUhin 

(0  Hex  V.  ^eak,  8  Ter.  B«p.  the  tevenih  section  of  3  Gm.  I.  c. 

ILB.  341.    Ihthtscue  itwassta-  13.  which  proridet  that  the  Act 

ted,  that  the  ahip  might  have  been  ahaU  not  extend  to  hinder    any 

removed  to  the  pier  either  imme-  person  from  assiating  a  ahip   in 

diately  above  or  below  Idmefume*  diatreaa  at  any  time. 

Aofe.  and  have  been  perfectly  sate  (m)  R999  v.  WaUcer^  2  Wile.  364.. 

(1)  A  pilot,  while  en  board,  has  the  absolute  and  exclnsiTO 
control  of  the  ship,  and  is  considered  ss  master /m>  hoc  vise.    It 
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seems  thei^fore  that  the  marter  of  the  tUp  If  not  liable  for  any 
injury  happening  to  another  yessel  by  the  fault  or  negligence 
of  the  pilot,  at  least  if  he  be  not  on  board  at  the  time  of  the 
injmy.  Snell  ▼.  Rich,  1  John.  Rep.  305.  Bnt  the  owner  of  the 
ahip  is  in  such  case  liable,  ahhoagh  the  pilot  be  appointed  by 
public  authority.  Jackson  ▼.  Winchester,  4  Dall.  Rep.  205.  and 
Fletcher  y.  Braddick,  2  N.  Rep.  82  And  a  suit  in  (he  admi- 
ralty lies  to  recover  damiiges.  The  Thames,  5  Rob.  Adm. 
Rep.  308. 

And  if  captors  neglect  to  take  a  pilot  on  board,  and  the  ship 
be  lost  in  consequence,  the  court  of  admiralty  will  decree  resti- 
tution in  Talue.    The  William,  6  Rob.  Adm.  Rep.  316. 

See  Laws  of  Oleron,  art  23.  MoUqy  b.  2.  ch.  9.  sect.  3  &  7, 


PART  THE  THIRD. 


OF  TBE  CABRAIGE  OF  GOODS  Hf  MERCHAKT  SHIPS. 


CHAPTER  THE  FIRST. 

OF  THE  COjrTRACT  OF  AFFREIOOTMEjrT  BT 

CBABTER^PARTT. 

m 

1»  J.  HE  confrmct  by  cbarter-partj,  of  which  it  it  here 
inteDded  to  treat,  is,  as  I  have  before  observedy  a  con 
tract,  by  which  an  entire  ihip,  or  aome  principal  part 
thereof,  is  let  to  a  merchant  for  the  conre jance  of  goodt ' 
on  a^  determined  vojage  to  one  or  more  placet.  A  ship 
ma/  indeed  be  let  for  other  purpoaes,  as  to  be  emploj« 
ed  in  warfare,  or  (he  fishing,  coasting,  or  other  tradCf 
under  the  entire  man^igement  of  the  hirer;  or  bj  way 
of  mortgage,  reterving  at  least  a  temporary  right  of 
management  to  the  l)^ter;  or  one  part>owoer.  may  let 
bit  share  to  another.  But  contracts  of  this  nature  do 
not  form  the  subject  of  the  present  inquiry. 

The  term  charter-party  is  generally  understood  to  be 
a  corruption   of  the   Latin  words  charta-partUa  (a); 

(a)  harfPOv^M  note  on  Ist  Inst.  ^  placed  together  and  coiiipared» 

339.  '*  when  they  bad  occasion  to  know 

P^ihier,  trmiie  de  eharte-partief  **  the  terms  of  their  contract.    If 

nam.  1.  gives  the  same  etymology  from  this  account  we  are  to  under- 

of  this  word  from  Bosnut/but  with  stand  that  the  contract  was  only 

a  different  explanation.     **  It  was  once   written,  and  the  paper  or 

**  formerly  usi  al«*'  says  Boeriiu,  parchment  afterwards  cut  in  two, 

''in  Eng^landtoidJifuitainet  to  re-  the  practice  must  have  been  very 

**  dttce  contracts  into  writing  on  a  inconvenient^as  neither  party  could 

**  chart,  divided  afterwards  into  inform  himself  in   the  absence  of 

''  two  parts  from  top  to  bottom,  of  the  other  of  the  stipulation  he  had 

**  which  each  of  the  contractmg  engaged  to  perform. 
"  parties  took  oae*  which  they 
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the  two  parts  of  thia  and  other  iDatrameotB 
being  oaaallj  written  in  former  times  on  one  [  1S5  ] 
piece  of  parchment,  which  was  afterwards  divi; 
ded  by  a  straight .  line  cut  through  some  word  or 
figure,  so  that  one  part  should  fit  and  tally  with  the 
other,  as  evidence  of  their  original  agreement  and 
correspondence,  and  (o  prevent  the  fraudulent  sub- 
stitution of  a  fictitious  instrument  for  the  real  deed 
of  the  parties.  With  the  same  design  indentation  was 
afterwards  introdnced,  and  deeds  of  more  than  one  part 
thereby  acquired  among  English  lawyers  the  name  of 
Indenture.  This  practice  of  division  however  hss  long 
been  disused,  and  that  of  imjentatioo  is  become  a  mere 
form. 

I  propose  in  the  present  chapter  to  consider  the  modes 
in  which  this  contract  may  be  made,  and  to  mention 
the  usual  stipulations  contatned  in  a  charter-party,  aod 
some  particular  covenants,  that  have  furnished  occa* 
siooforthe  decision  of  a  Court  of  Justice:  reserving 
the  consideration  of  the  general  duties,  that  arise  as  well 
out  of  the  contract  for  conveyance  in  a  general 
ship,  as  of  this  species  of  contract,  for  distinct  [186] 
chapters  hereafter. 

,  2.  This  instrument,  when  the  ship  is  let  at  the  place 
of  the  owners'  residence,  is  generally  executed  by  them» 
or  some  of  them,  (and  frequently  by  the  master  also,) 
and  by  the  merchant  or  his  agent.  In  a  foreign  port  it 
must  of  necessity  be  executed  by  the  master  only,  and 
the  merchant  or  his  agent,  unless  the  parties  have  an 
agent  resident  in  such  port,  authorized  to  this  purpose 
by  deed  or  letter  of  attorney  under  seal. 

I  have  before  observed,  that  the  execution  of  a  charter- 
party  by  the  master,  although  said  to  be  done  on  behalf 
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of  the  owMrt,  doM  not  fiiniU  a  direct  aclioa,  gnmid* 
ed  vpOD  Ae  iattnmeilt  iteel^  egiiiMt  tbeei.  This  de- 
peods  opoo  m  teebsicel  rule  of  the  law  of  EmgUmd  (ft), 
applicable  as  well  to  this  as  to  other  cases,  and  not  aflbct- 
ed  bj  the  oiercaiitile  practice  of  execoliog  deeds  for  aad 
in  the  name  of  abiient  persons :  the  role  of  the  law  of 
England  beiogi  that  the  force  and  eftct,  which  that  kw 
gives  to  a  deed  onder  seal,  cannot  exist,  nnless  the  deed 
be  execnted  by  the  party  himself,  or  bj  another  for  him, 
in  his  presence,  and  with  his  direction;  or«  in  his  absence, 
bj  an  agent  aothortxed  to  do  so  by  another  deed  :  and 

in  every  such  case  the  deed  must  be  made  and 
[187]  esecuted  intbeoame  of  the  principal  (c).     The 

agent  indeed,  either  of  the  owner  or  merchant, 
may,  and  sometimes  does,  execote  a  charter-party,  and 
covenant  in  his  own  name  for  performance  by  his  prin* 
cipal,  so  as  to  bind  himself  to  answer  for  his  principal's 
default,  by  force  of  the  deed.  And  in  an  action  to  re« 
cover  freight  or  demurrage,  claimed  in  pursuance  of 
*  a  charter-party  by  deed,  the  declaration  must  be  specially 
framed  oo  the  deed  itself  (d). 

Another  technical  role  of  the  law  of  England^  applica> 
ble  also  to  the  contract  by  charter-party,  should  be  no- 
ticed in  this  place.  If  a  charter-party  is  expressed  to  be 
made  between  certain  parties^  as  between  A.  and  B.  own- 
ers of  a  ship,  whereof  C.  is  master  of  the  one  part,  and 
D.  and  E.  of  the  other  part,   and  purports  t<;^  contain 

(ft)  aarri99m  v.  Jaeknn  a  t(iher»,  by  A.  B.  hii  attorney,''  or  by  writ^ 

r Ter.  Kfp.20r. and  ffontegv.  Xwh  ing  "  A.  II.  for  C.  D.»'  provided  be 

€r  an^thgr,  (the  oaie  of  a  charter^  delivers  the  instrument  as  the  deed 

party)  Uiere  cited.  of  C.  D.  Wilkt  U  an9ther  v,  JBadtt, 

(c)  If  C.  D.  by  a  proper  deed  3  East.  143. 

authorize  A.  B.  to  execute  a  bond  (d)  Any  v,  Parith,    1  B.  b  P. 

or  other  deed  for  him,  A.B.  may  New  fiep.  104. 
da  this  either  by  writing  <*  C.  fi. 
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cOTeoMto  wMi  C.  oeysrtlifJeis  C.  ^$uw^  bri^g  aa  action 
in  hk  name  upon  the  covesantft  espttteeil  to  be .  made 
vith  bid,  nor  give  a  releast  of  tben,  otoo  although  he 
•eaia  and  deliven  the  ioitrmneot  (e).     Bat  if  the  char* 
ter-partj  It  nol  esprcMf d  to  ^a  pi^e  k^ween  parties,  but 
moa  Ibu^ :  This  charter-partj  indented  wilnesi- 
eth»  that  C»  master  of  the  ihip  ly.  ^ith  consent  [188] 
of  A.  and  B.   the  oirners  thereof,  |ets  the  ship 
to  freight  to  E#  and  F*  and  the   instrament  contains 
covenants  hj  B,  and  F.  to  and  with  4*  and  B ;  in  this 
case  A*  and  B*  may  bring  an  action  vpeq  the  covenants 
expressed  to  be  made  with  t[iem ;  althoogj^^  unless  they 
seal  the  deed,  the/  cannot  be  supd  upon  it  (/)•    This 
latter  therefore  b  the  most  proper  form. 

3.  By  this  contract  a  ship  is  let  for  a  voyage  to  one 
or  Bsore  places :  the  freight  is  eipressed  to  be  a  sum  of 
money,  for  the  entire  ship,  or  an  entire  part  of  the  ship, 
or  for  each  ton  or  other  portion  of  its  capacity ;  and  this 
som  is  again  either  a  gross  sum  for  the  whole  voyage 
or  voyages,  or  a  psrticular  sum  for  every  month  or  week} 
of  the  ship's  employment ;  sometimes  also  the  freight  is 
expressed  to  be  a  certain  sum  for  every  ton,  cask,  or 
bale  of  goods  put  on  board,  in  which  case  the  mercfasnt 
osnally  covenants  not  to  put  on  board  less  than  a  speci- 
fied number  of  tons,  casks,  or  bales ;  and  where  the  pay- 
ment is  lo  be  by  th^  ton  of  goods,  it  is  usual  and  proper 
to  add,  ^^and  so  iu  proportion  for  a  less  quantity  than 
''a  ton,"  as  it  was  formerly  decided  in  a  case  where 
diese  words  were  omitted,  that  the  owner  could  recover 
nothing  for  a  hogshead  {g).      These  variations  in  the 

» 

(•)  Scudamore  v.  VaniUnttene,  3    and  see  G<%  v.  C»plf!yt  3  Lev.  138« 
hnX.  673.  (g)  ^^  V-  Bvmi$,  2  Lev.  12^ 

(/)  C^9k9r  V.  CMfd,  9  Lev.  74. 
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mode  of  paying  the  fre^ht  have  ghroB  riie  to 
[189]  tome  qoettioBa  and  deciiioiia    ob  tbat  artidey 

which  will  be  more  properij  noticed  ia  the  chap- 
ter oo  freight. 

4.  The  merchaati  who  hat  to  hired  a  thip^  omij  hde 
it  either  with  hit  owo  goodt,  or  if  he  hat  not  tofficieott 
may  take  in  goodt  of  other  pertoot ;  or  he  may  wholly 
noderlet  the  thip  to  aoother.  By  the  Frmdi  Ordinance, 
nnder-letting  at  an  advanced  price  it  prohibited  (A) :  a 
wite  regalatioo,  though  not  adopted  by  our  law,  and 
perbapt  not  rendered  necettary  by  the  practice  of  oor 
merchantt.  If  it  be  necettary^  a  claate  may  eatily  be 
iotreduced  into  all  cbarter-partiet  to  prevent  the  practice, 
a.  The  charter-party  otually  eipretses  the  burthen  of 
the  tbip  (t)»  and  by  the  French  Ordinance  it  it  required 
to  ilo  to  (k).  A  mitttke  in  the  amount  of  the  burthen 
may  in  tome  catet  be  prejudicial  to  one  party  or  the 
other.  The  French  Ordinance  providet  Ihat  the  matter, 
who  declaret  hit  thip  to  be  of  a  burthen  exceeding  the 
troth,  thall  antwer  the  merchant  in  damaget,  but  that 
an  error  tball  oof  be  deemed  to  exist,  onlest  it  exceedi 
^  fortieth  part  (/).  According  to  Molloy^  if  a  thip  be 
freighted  by  the  ton,  and  found  of  lett  burthen  than  ex- 
pretted,  the  payment  thall  be  only  for  the  real  burthen  (m). 

And  if  a  ship  be  freighted  for  iwo  hundred  tont, 
[  190  J  or  ihereabotUe,  the  addition  of  thcreaboulMt  taya 

the  tame  author,    it  commonly    reduced    to  be 

five  ton  more  or  lett*    The  wite  proviaiont  of  the  ttat- 

ulet  for  registering  Briiieh  thiptj  will  probably  prevent 

(A)  LW.  3.  tit.  S,Jrei.  art  ST.  (k)  Ur.  3.  tit.  1.  Charte-parHa, 

(i)  See  on  this  bead  Siraeeha  da  art.  3. 

natnbue^  par.  3.  num.  4.  ad.  14.  in-  (0  Iay^  3.  tit  3. /rvf.  art.  44r  5. 

elusive.  (m)  MoUe^  back  2.  cbap.4.  a.  a 
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may  mistoke  in  this  matter,  and  certainly  fambh  the 
means  of  detecting  a  wHfal  miarepresentation  (n)«' 

6.  The  eontentfl  of  this  instrament  are  varied  accord- 
log  lo  the  nature  of  the  intended  voyage,  or  the  will  of 
the  parties  ;  but  the  usual  stipulations  on  the  part  of  the 
owner,  or  master,  are,  that  the  ship  shall  be  tight  and 
ataanch,  furnished  with  all  necessaries,  for  the  intended 
voyage,  ready  by  a  day  appointed  to  receive  the  cargo, 
mnd  wait  a  certain  number  of  days  to  take  it  on  board. 
That  after  lading  she  shall  sail  with  the  first  fair  wind 
and  opportunity  to  the  destined  port  (the  dangers  of  the 
seas  excepted)  and  there  deliver  the  goods  to  the  mer- 
chant or  his  assigns  in  the  same  condition  they  were  re* 
ceived  on  board ;  and  further,  that  during  the  course  of 
the  voyage  the  ship  shall  be  kept  tight  and  staunch,  and 
furnished  with  sufficient  men  and  other  necessaries,  to 
the  be$t  of  the  owner* 8  endeavours  (1). 

(n)  See  ptrt  1.  chap.  2.    Indeed  it  is  now  usual  to  say  so  many  tons 
regiUtr  meawrtmeni* 


(1)  But  it  seems  the  covenant  that  the  shJip  shall  be  tight  and 
strong,  and  equipped  for  the  voyage,  is  not  a  condition  prece- 
dent to  the  recovery  of  freight.  If  the  ship  has  been  actually 
employed  by  the  charterer,  the  freight  becomes  payable ;  btit 
if  in  consequence  of  the  neglect  of  the  owner  to  make  the  ship 
tight  and  strong,  the  charterer  has  been  prevented  from  any 
use  of  the  ship,  it  is  a  complete  bar  to  an  action  for  freight,  be- 
cause the  consideration  of  the  covenant  to  pay  freight,  wholhf 
falls.  However  In  the  first  case  the  charterer  has  his  remedy 
to  recover  damages  for  any  Injuiy  sustained  by  the  neglect  of 
the  owners  to  keep  the  ship  tight  and  strong.  Havelock  v. 
Geddes,  10  East.  Rep.  555.  And  as  ships  are  liable  to  acci- 
dents in  the  course  of  the  voyage,  by  which  repairs  become 
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pear  to  be  at  present  aojr  mode  of  obtainiog  in  (hit 
coontry  the  benefit  of  the  security  of  the  ship  itself  in 
specie,  for  the  performance  of  such  a  contract  made 
here. 

Neither  can  the  owners  in  all  cases  have  the  foil  ben- 
efit of  the  clause,  by  which  the  cargo  is  expressed  to  be 
bound  to  the  payment  of  the  freight  and  performance  of 
.the  coTonants  on  the  part  of  the  freighter  or  merchant. 

To  this  purpose  the  following  case  is  in  point* 
[  193  ]  Two  persons,  who   were  factors,  hired  a  ship  of 

one  Paul  at  the  rate  of  48/.  per  monthf  and  execu- 
ted achSrter-party,  by  which  the  goods  to  be  put  on  board 
were  made  liable  to  him,  and  they  had  power  to  appoint 
the  master  and  mariners.  Some  merchants  in  the  West- 
indies  loaded  the  ship  with  goods,  and  allowed  the  fac- 
tors 9(*  per  ton  for  the  carriage.  The  factors,  who 
had  thus  chartered  the  vessel  in  (heir  own  name,  became 
bankrupts.  Paul  instituted  a  suit  in  the  Court  of 
Chancery,  to  compel  the  merchants  \o  pay  bim  for  the 
hire  of  the  ship,  insisting  that  they  were  liable  to  do  so  by 
reason  of  this  clause  in  the  charter-party.  But  the  jLord. 
Chancetlorf  flardividte,  decided  that*  be  should  recover 
of  them  no  more  than  they  had  engaged  to  pay  the  fac^ 
tors  for  the  freight,  and  that  they  were  not  liable  to 
make  up  the  deficiency  to  bim.  His  Lordship  observed 
that  by  the  general  law  the  cargo  is  liable  to  pay  the 
freight :  but  that  in  this  case  the  481.  per  month  was 
improperly  termed  the  freight  of  the  goods,  being  rather 
the  hire  of  the  ship,  that  the  factors  bad  made  an  agree- 
ment with  the  master  on  their  own  account,  and  not  on 
the  part  of  the  merchant,  and  therefore  the  merchants 
were  not  liable  ;  otherwise  they  would  be  in  the  hardest 
case  imaginable,  for  they  would  be  liable  to  any  private 
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tgraeoMDl  between  -tbe  oocnpier  of  a  ihip  and  the  orig* 
ioal  ownert  of  it.  <*  A  persoa,''  taid  hia  Lordship, 
^  that  lata  oot  a  ship  to  hire,  ought  to  take  care 
*Mhat  the  hirer  it  a  aubstantial  map,  it  is  hia  [  194] 
^  boaioeaa  to  look  into  Ibis ;  and  if  the  p^sons 
*^  who  hire  are  not  competent,  the  master  mast  soflTer  for 
<*hia  neglect.  Whatever  hardship  therefore  there  may 
**  be  on  the  one  hand  to  the  person,  who  lets  ont  to  hire, 
**  the  hardship  is  mnch  greater  on  the  other  side ;  and 
**  what  gives  additional  weight  to  the  merchant's  case,  is 
^  the  great  convenience  this  gives  to  trade  in  gener- 
«al(^V 

8.  In  all  maritime  transactions  expedition  is  of  the 
utmost  importance,  for  even  by  a  short  delay  the  season 
or  object  of  a  voyage  may  be  lost.  And  therefore  if 
either  party  is  not  ready  by  the  time  appointed  for  the 
leading  of  the  ship,  tbe  other  may  seiek  another  ship  or 
cargo,  and  bring  an  action  to  recover  the  damages  be 
has  SQstained.  Nay,  according  to  MoHoy^  even  if  part 
of  the  lading  be  pot  on  board,  and  the  merchant  cannot 
forniah  the  residue,  the  owner  may  annul  the  contract 
and  lade  his  ship  with  other  goodsCr);  but  the  same 
author  adds,  that  it  is  by  no  means  prudent  to  do  so 
without  good  reason  and  deliberation.  I  apprehend  the 
author,  who  here  alladea  to  a  covenant  to  furnish  an  en* 
tire  lading,  most  be  understood  to'  speak  of  a  part  insuf- 
ficient io  vahie  to  answer  the  freight  engaged  to  be  paid ; 
for  if  goods  of  the  merchant,  who  hhres  the  ship, 
aofficient  in  value  to  answer  such  freight,  be  put  [  195  ] 
oo  board,  it  seems  reasonable  that  the  merchant, 
opoo  whom  the  loss  of  the  deficiency  wil|  fall,  should 

(V)  Paul «.  Birch,  3  Atkins  621.  (r)  Molhtf,  book  %  ch.  4.  s.  3) 
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Wira  Ite  right  fo  take  the  loee  spoB  kimmU^  sad  wder 
the  ship  lb  tiiL  And  eccorJiDgljr  the  Frmuk  Ow4immma 
directs,  tiiet  if  tbe  ahip  be  freighted  bj  the  great,  ead 
the  oierehAoi  do  not  fomiah  a  feU  kdieg,  yet  the 
aball  not  vitioat  his  consent  take  in  other  giooda  to 
piete  the  hidiog,  nor  witbotit  acconathig  to  biai  for  tlie 
fireigfat  of  toeh  goods  (<);  which  direction  is  eoosonsat 
to  general  prtncipiea  of  lav ;  for  the  hirer  baa  a  r^ht  la 
ose  the  thing  hired  in  any  Bunner  most  agreealrfe  la 
himscU^  not  diflRN*ing  froa  Ihe  purpose^  for  which  it  was 
let  to  bifD.  And  in  Ibis  particabr  case  tbe  aale  of  4fae 
merchant's  goods  maj  be  prejodiced  bj  taking  oth«r 
eomnHxiilies  to  the  market,  for  which  he  has  destined 
them.  Bill  as  ibe  lading  is  the  owner's  beat  aecwritjr 
for  tbe  payment  of  tbe  freigbf,  if  goods  saficient  to  an- 
awer  soeb  payment  are  not  pat  on  beard,  and  the  omt* 
chant  IS  known,  or  reasonably  suspected  to  have  becooie 
insolvent,  Ihe  owner  will  incur  no  risk  of  damagea  by 
aonolling  the  contract,  or  taking  other  gooda  to  aecore 
bis  freight,  which,  if  it  can  lie  done,  is  tbe  better 
method  (I). 

(«)  Liv.  3.  tit  3.  ^Vef.  art.  3.  /*«lA»er,  Charte-fMulte,  nam.  30. 

(1)  Questions  sometimes  arise  as  to  which  party  is  to  do  the 
first  act,  in  relation  to  a  mercantile  transaction.  The  plaintiff 
and  defendant  agreed  to  enter  into  copartnership  for  the  pmw 
pose  of  making  four  shipments  to  Buenos  Ayres.  The  plalnti^ 
among  other  things,  covenanted  to  transfer  to  the  partnership 
all  his  powers  under  a  royal  licence,  (which  he  had  obtained) 
and  to  send  four  American  ships  to  Buenos  Ayres  to  be  laden 
with  licit  goods,  to  be  chosen,  to  the  amount  of  j^l  5,000  fof 
each  vessel,  by  the  plaintiff,  and  not  above  ^5,000  at  the 
first  cost,  ihe  fundi  and  vtisel  to  be/urwiihed  by  the  defemdanL 


9.  A  fhirter-|Mirt7,  like  wvety  other  deed,  i0ke$  ii$ 
4|r«el  ud  operatioD  from  the  daj«  oo  which  it  ]» 
Mttled  end  delivered,  sod  not  from  the  daj,  on  [  IM] 
which  it  beare  date,  if  diffetent  from  the  da j  of 
the  delirerj,  unlets  there  be  words  ef  tefereece  to  the 
daj  of  the  date.  And  therefore,  where  by  n  eherten* 
party  dated  the  9(h  day  of  October,  bat  not  delivered  tiH 
Ihe  Sfttb  of  October ,  one  party  covenanted  to  fiay  a  moiety 
of  the  vaitia  of  all  (be  com  '^  which  then  waa  md  tbere- 
**^  aiter  should  be  laden  oo  board  the  ship,^'  i<  was  held 
that  he  was  not  liable  to  pay  for  any  corn,  that  was  not 
really  on  board  (be  ship  on  or  after  the  Sith  of  October* 
In  bet,  the  corn  was  cast  away  between  the  9th  and 
the  asth  of  October  (1)* 

(I)  Oahe^  V*  Mckt,  Cro.  James,  263. 


The  plamtiff  also  bound  himself  to  make  choice  of  the  articles, 
or  to  seed  samples,  if  necessary.  The  defendant  agreed  that, 
within  a  month  from  the  date  of  the  contract,,the  first  expedi- 
tion should  proceed  from  Boston,  and  the  three  others  succes- 
sively  with  the  interval  of  a  month ;  and  in  case  of  default  in 
sending  the  expedition  in  due  time,  the  contract,  as  to  that  ex- 
pedition was  to  l>e  yoid.  In  an  action  of  covenant,  the  plaintiff 
alleged  as  breaches,  that  the  defendant  did  not  furnish  the  ves- 
seb  to  be  loaded  al  Besteo,  and  that  die  first  vessel  did  not 
sail  from  BMon  witUn  a  month*  The  defendant  pleaded  a- 
moog  other  pleiis,  that  the  plaintiff  dKd  not  choose  or  select  the 
goods  necessaiy  lor  the  first  voyage  ;  and  on  demurrer,  the 
Court  held  that  the  iie%  was  bad ;  fos  selecting  the  goods 
wai|  not  a  condition  precedent,  upd  that  ip.  order  of  time  the 
defei^lant  was  bound  to  do  the  first  act,  t9  wit,  provide  a  ves- 
sel.   Barruso  v.  Madan,  2  John.  Rep.  145. 


US  pAvr  hl  crap*  l— comtAcr  w 

10.  The  word  <<  dhy«^  otad  aleoe  in  a  ckme  of  dl#* 
flitirriig«  for  vnltding  in  the  river  ThameB,  is  mmI  to  be 
Qoderttood  of  working  dsje  oolj»  tod  not  to  comprehend 
tnadeyt  or  holiday*,  bj  tiie  usage  among  merchants  in 
London  («)  ;  hot  it  is  moch  better  to  mention  workings 

m 

or  runnings  dajs  ezpresalj,   according  to  the  intentioa 
of  tile  parties. 

Tlie  payment  of  ifemiirrag^,  stipulated  to  be  mada 
while  a  ship  is  waiting  for  convoy^  ceases  as  soon  as  the 
convoy  is  ready  to  depart;  and  soch  payment,  stipulated 
to  be  made  while  a  ship  is  waiting  to  receive  a  cargOf 
ceases,  when  the  ship  is  fully  laden,  and  the  necessary 
clearances  are  obtained,  although  the  ship  may 
[  197  ]  in  either  case  happen  to  be  further  detained  by 
adverse  winds  or  tempestooos  weather.  And  if 
the  ship  has  once  set  sail  and  departed,  but  is  afterwards 
driven  back  into  port,  the  4:  laim  of  demurrage  taaot 
thereby  revived.  This  appears  by  the  two  following 
authorities  : 

First,  as  to  waiting  for  convoy.  Two  ships,  the 
Swallow  galley  and  the  Beufc  galley,  were  hired  by  char- 
ter-party, for  a  voyage  from  L^horn  to  several  ports  in 
the  M^dUerraneanf  and'  from  thence  to  London^  and  it 
was  stipulated,  that  after  receiving  their  cargo  at  the 
ports  in  the  Mediterranean^  they  should  sail  directly  for 
Oibraliarf  and  there  remain  until  some  convoy  should 
then  next  present  from  thence,  bound  either  for  lAehon 
or  Englandf  and  sail  with  such  convoy  either  for  Lislnm 
or  London,  and  if  the  convoy  should  not  proceed  direct* 
ly  for  England^  should  remain  at  Lisbon  until  some  con- 
voy should  present  from  thence  for  England^  and  then 
sail  "with  such  convoy  ;  and  if  the  convoy  should  not  go 

<«)  C9€hran  v.  Mtttbergh  U  •ther9.  Z  Efpio,  N.  P-  Caeet,  121. 
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into  the  DamMf  then  Ihejr  ihooM  wait  at  the  firtt  port 
IkcLj  fthanld  make  in  Englandf  for  convoy  from  thence 
to  the  Dawfu  :  and  the  merchants  covenaoted  to  pay  in 
Ijotndon  61.  per  daj  for  the  Swallow^  and  TL  per  day 
for  the  Beakt  for  each  day  that  they  should  wait  for 
ooHTOT  at  CHbraUatj  London^  or  elsewhere^  during  the 
Toyage,  above  the  space  of  twenty  days  in  the  whole, 
during  which  twenty  days  they   were  to  lie  at 
the  charge  of  the  commanders.     The  ships  hav-  [  198  ] 
kig  received  their  ladings  sailed  for  OibnUtar, 
and  arrived  there  on  the  11th  of  March  1708.    On  the 
35tb  otSeptembefi  Sir  John  Leake  passed  by  Oibraltar^ 
but  refused  to  take  them  under  bis  convoy,  having   ap- 
pointed Captain  Moody  for  th%t  purpose.     On  the  27tfa 
otSeptembetf  Captain  Moody  arrived  %tCHbraltar ;  and 
itaid  there  till  the  6th  of  Oc(o6er,on  which  day  the  ships, 
after  having  waited  148  days^sailed  with  him  for  Lisbon^ 
arrived  there  with  him  on  the  16tb  of  the  same  month, 
nod  staid  with  him  there   till  the  14tb  o(  November^  and 
then  sailed  with  him  for  Englandf  and  arrived  with  faim 
-at  Falmouth  on  the  2d  of  December  ;  and  there  the  two 
ahipa  waited  till  the  17th  of  January^  when  they  sailed 
from  thence,  and  joined  captain  Moody  at  Plymouth^  be 
having  previously  left  Folmowlfc,  and  put  into  Plymouthf 
and  sailed   with  him  to  the  Downs  ;  and  ultimately  ai^- 
rived  in  safety  at  London*    Part  of  the  delay  of  Che  two 
ships  at  Palmauth^  and  of  Captain  Moody  at  Plymouth^ 
was  occasioned  by  tempestuous  weather.     The  masters 
claimed  demurrage  for  the  whole  period   of  the  several 
detentions  after  the  first  twenty  dajs.     The  merchants 
insisted  that  nothing  was  due  for  the  time   they  waited, 
mfter  Captain  Moody  joined  them :  and  indeed  at  firs  r  in- 
aisted,  that  they   ought  to  have  sniled  with  Sir  John 


99$  HKtVk  cmftfc  iWiiMCTgr 

Li^^  bat  Cbii  wm  htM  to  have  heaa  mipcnible.    Tk 
Lofil  ehmuMof^  C&mfff  Atcbred,  tiMt  demmrnge  wm 

pajaUt  both  dwng  the  tim  that  the  thipa  wait- 
( let  ]  ed  Cor  tba  arrival  of  cooroj,  asd  dorhif  the 

tiae  that  the  eomwoy  was  ael  teadjr  te  aail ;  for 
if  the  coDToj  waa  not  read/  or  able  to  aail  at  anj  tiiBe 
whee  the  shipa  were  both  able  aod  ready,  Ibe  stajiog 
of  the  shipa  for  the  convojr,  was  (be  saaie  thiag  aa  if  oe 
coovoj  was  near  at  hand ;  but  that  oo  deoisrrage  ought 
to  be  allowed  while  the  ships  aod  their  convoy  staid  fisr 
want  of  wind,  or  were  detained  bj  contrary  winds  ;  and 
vpon  this  principle  it  was  ollimately  decided  bj  the 
fjord  Ckancellor  (v),  and  afterwards  by  the  House  of 
Lords  upon  appeal  (x),  that  deouirrage  should  not  be 
paid  for  aoch  portion  of  the  defention  at  Faimowlh,  as 
waa  (hougM  properly  attributable  to  the  weather,  but 
that  it  should  be  paid  for  all  the  rest  of  the  tioK  that 
the  ships  had  waited  there,  and  for  the  whole  period  ef 
their  stay  at  Ltsbois  and  Oibraliar,  after  the  espiralioe 
of  the  first  lw$niy  days. 

Sbcovdlv,  as  to  waUimgfor  a  cmrgo.  JmniMon  i: 
Co*  merchants  at  Leiih^  having  contracted  with  Atkins 
S  Co.  Bierchants  at  Si.  PtUrshmrgh^  for  a  quaatily  of 
tellow,  which,  as  (he  latter  represented,  would  be  ready 
for  delivery  in  the  beginning  of  August^  sent  the  ship 
Bell,  whereof  Johm  Laurie  was  owner,  and  one  Ander^ 

son  master,  to  Craf^tadi^  under  the  following 
fSOO]  letter  of  instructions   delivered  to   the  master, 

which  was  the  only  evidence  of  the  contract  be- 
tween the  parties.    **  You  will  on  your  arrival  al  81^ 

(v)  iMtintg  y  another  v.  Weny  House  of  Lords,  was  in  the  number 

U  oiMrAff,  9  Bra.  P.  C  60.  of  dm,    for  which    demttirage 

<x)  The  odIv  alteniion  of  the  should  be  psid  at  JWmviA. 
Chancellor's  decree  made  in  the 


^  PderBburgh^  ddit^dr  oar  faiekMed  letter  to  Maan. 
^  AtkmSy  E.  RigM^  Sb  Co.  to  #hoiU  #e  addrMs  yoii^ 
••  ftbip  the  BHL  They  will  ihiff  10#  font  ^  taftow,  Md 
«<  get  700  what  deaii  Md  btttefls  yoa  may  want  to  Sn 
^  up  yoor  abip-^yoo  biv^  a  provisiotftal  Ardei*  fo  M^sbH. 
«•  fif.  Sc&mgal  it  Co.  for  40  tooa  of  ifoi?,  tb  UtesstB.  S.  A 
^  A.  Jnderaon  ;  if  they  caoflof  riiip  it  in  (itte,  yon  ai^ 
**  apply  to  Me8$f8.  Hill,  Oatu^UU,  S  Co.  to  whoiki  yoli 
^  have  a  letter ;  failiitg  them,  you  may  make  inquiry 
**  through  the  httorjj  add  if  you  can't  get  tfdy,  yotf^H 
<<  direetly  load  without  it^Obierte  yon  tnust  get  cleat 
^  and  sail  btjktreiht  Ut  September  N.  flf.  as  the  premi* 
^  nme  of  ieeuranee  advaitee  greattly  afrer  that  date— 
**  About  this  #e  wrote  particularly  to  Meaere.  AtkiOif, 
^  B.  Rigaili  S  Co*  and  we  hope  Ibey  will  attend  to  it. 
-^  We  have  lio  objection  to  your  taking  any  goods  on 
^  freight  to  the  extent  of  hO  or  60  tons,  but  the  ship 
^  ttMt  net  be  deHmied  ibr  them ;  and  with  respect  to 
**  detia,  you  WiR  ht  at  great  pains  hi  wracking  fhem/* 

The  ship  arrived  at  the  port  of  destination  on  the  22d 
of  My  1787,  and  the  master  applied  to  Atkins  St  Co. 
aecording  to  the  inatruetions.  They  informed  him  that 
the  tallow,  which  was  to  come  by  water  from  the  interi- 
or  of  the  country,  tould  not  be  expected  till  toward  the 
end  of  ilt^f I ;  and  in  fact,  on  acconnt  of  the 
dryness  of  the  season,  which  retarded  the  inland  [  20]  ] 
navigation,  it  did  not  Arrive  at  8t.  Petereburgh 
tiil  Oclofrer,  and  was  not  shipped  tilt  near  the  end  of  that 
montfi.  The  master  made  a  protest  against  the  mer- 
chants (br  not  loading  the  ship  by  the  first  of  September  ; 
but  waited  for  the  tallow  by  the  directions  of  Afkine  A 
Co.  and,  aa  it  seemed,  under  an  opinion  that  he  waa 
bound  to  do  so.    Tb«  lading  waa  eoapleted,  and  the 
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•hip's  clearances  obtained  on  the  28th  of  October,  and 
the  ship,  having  waited  a  few  da^s  for  a  wind,  sailed 
put  of  the  moie  of  Cromtadt^  but  soon  meeting  with  ad- 
Torse  winds  and  frost,  was  forced  to  return  fo  Cran9tadif 
and  was  there  frosen  up,  and  remained  until  the  1  Ith 
of  May.  The  winter  began  earlier  than  usual.  Upoa 
the  arrival  of  the  ship  and  delivery  of  the  cargo  at  Laiikf 
the  owner  claimed  of  Jamieson  A  Co.  freight  at  the 
usual  rate  of  the  voyage ;  demurrage  from  the  fir$i  of 
September  till  the  llth  of  May^  and  ao  indemaificatios 
against  a  claim  made  upon  him  bj  another  merchaof, 
for  whom  he  had  shipped  some  flax  soon  after  the  arri* 
val  of  the  vessel  at  Crenstadtf  for  damages  occasioned 
by  the  delay  in  bringing  the  flax  to  (jeiihm 

The  case  was  litigated  in  several  courts  in  Scoilerndt 
and  was  at  last  brought  by  appeal  to  the  British  Bovss 
of  Lords.  It  was  admitted  on  both  sides,  that  the  mas- 
ter might  by  law  have  returned  empty,  or  have  obtained 
another  cargo  after  ibe  first  of  Septembeff  but  the  owner 
of  the  ship  contended,  that  as  the  master  had  waited  at 
the  request  of  the  correspondents  of  Jomieseii 
[  202  ]  A  Co.  tbey  were  answerable  for  all  the  damagr 
arising  from  that  delay. 

The  House  of  Lords  decided  th^t  Jamieaon  A  Co. 
should  pay  only  the  usual  freight,  and  a  compeasatioa 
in  the  nature  of  demurrage  for  the  period  between  the 
Ist  of  September  and  the  29th  of  October  (^).  This  de- 
cision was  conformable  to  one  of  the  determinationSi 
which  had  taken  place  in  Scotland^tLud  also  to  the  usage 
of  trade,  as  represented  by  several  merchants  in  London, 
who  had  been  examined  in  the  cause,  and  who  deposed, 

(g)  JmtdetM  £/  othert  o.  Laurie,    Mv.  1796,  Reported  6  Bro.  P.  C, 
decided  in  the  Bouae  of  Lords  la    p.  474.  3nd.  edit. 
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that  Ihe  claifn  of  demurrage  ceases  as  soao  as  a  ship  is 
cleared  out  and  readj  for  sailing. 

At  a  late  trial  before  the  present  Chief  Justice  of  th^ 
Court  of  Common  Pleas,  which  arose  upon  a  charter- 
party,  whereby  the  time  for  the  ship's  waiting  to  receive 
and  deliver  the  cargo  was  limited  to  50  running  days, 
with  permission  to  the  freighter  to  keep  her  a  further 
time  upon  payment  of  5L  per  day;  and  the  owner 
claimed  demurrage  for  20  days,  while  the  ship  was 
waiting  lo  deliver  the  goods  in  the  London  Dock  ;  the 
period  of  fifty  days  having  been  in  the  whole  exceeded  : 
the  defence  made  was,  that  the  freighter  intending  to 
bond  and  warehouse  the  goods,  had  done  all  that  was 
necessary  on  his  part  for  that  purpose,  and  that  the 
Dock  company  had  delayed  to  land  and  warehouse 
them.  But  the  Chief  Justice  held  the  freighter 
answerable  for  this  delay,  as  it  would  not  have  [t203] 
happened  if  he  had  thought  fit  to  discharge  (he 
duties  instead  of  giving  security  for  the  payment  (^). 

11.  The  general  rule,  which  our  Courts  of  Law  have 
adopted  in  the  construction  of  Ibis  as  well  as  olher  mer- 
cantife  instruments,  is,  that  the  construction  should  be 
liberal,  agreeable  to  the  real  Intention  of  the  parties,  and 
conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade,  to  which  the  contract  relates.  Few 
cases  however  on  this  head  hare  received  a  judicial  de« 
termination.  I  will  here  mention  such  of  them,  as  do 
not  more  properly  relate  to  the  other  divisions  of  this 
treatise. 

(s)  Struck  V.  Termant,  Goildhall  swerable  in  this  action,  if  the  corn- 
Sit,  after  T.  T.  1806,  before  5ir  pany  had  tmj>r»per/y  fefuted  or  de- 
fame* Mai^/ield,  Ch.  J.  The  learn*  layed  to  unload  the  vessel,  especi- 
ed  Judge  also  said^that  he  thought  ally  as  he  had  only  pleaded  gener- 
the  freighter  would  have  been  an-  ally  that  he  did  not  detain  the  ihip. 

34 
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12*  lo  a  case  which  happened  io  the  beginaiog  of  the 
mgD  of  King  CfkarleM  ike  FirMi^  the  owoer  or  oiester 
coreoanted  that  hia  aliip  ahoiild  aaii  with  the  firat  wind 
OB  a  TOjage  to  Cmdig ;  and  the  nerchant  coTcnaoted 
UmI  if  the  ship  ahooM  go  oo  the  ioteaded  vojage  and 
retani  to  the  Doiaiia,  he  woold  paj  a  certain  aoai  ;  to 
recover  tbia  aom  an  action  was  brought*  The  merchant 
pleaded  in  hia  defence,  that  the  ahip  did  not  aail 

the    next    wind ;     which    fact    was 
[294]  bj  the  plaintiff.     Bot  the   Court  held   that   the 

aobatance  of  the  covenant,  and  primary  inten- 
tion  of  the  parties,  were,  that  the  ahip  should  perform 
-  the  Toyage  ;  and  not  thai  the  ship  should  sail  with  the 
next  wind,  which  changes  every  hour ;  and  that  the 
merchant  mnat  pay  the  money  (a).  But  although  it 
appears  by  this  caae  that  the  owner  will  not  absohitely 
loae  his  freight  by  a  delay  in  the  commencement  of  the 
voyage,  if  the  voyage  be  aflerwarda  performed  ;  yet  if 
the  merchant  sustain  any  injury  by  auch  delay,  he  will 
be  entitled  to  a  compenaatioB  In  damagea  proportioned 
'  Io  his  loss  (6). 

13.  The  contract  by  charter-party  m  in  general  of 
that  kind  which  the  lawyera  call  reciprocal,  that  is  mu- 
tually obligatory  upon  each  party  ;  but  nevertheleaa  tbe 
parties  may  by  particular  clauses  render  it  obligatory 
upon  one,  and  optional  to  the  other.  Thus  where  tbe 
master  of  a  vessel  booed  on  a  voyage  to  the  isbmd  of 
JIfadeira  covenanted  by  a  charter-party,  that  be  woaM 

(a)  CmmnUe  v.  CUUrie,  PUm-    lect.  K).  p.  240.    AoccMt » not.  56. 
cr,  597.  Straeeku  de  maaOm.  piv.  3.  nam.  3, 

(*>  Note  on  the  GamM>  cap.  7.    4  and  5.  JM^ne,  p.  98.* 


*  See  pott»  p.  313.  Hall  t.  Gtaoiove^  4  East.  Eep*  477.  cited  in  note 


AFFttEIOflTUBIIT  BT  OBABTBB-Mimr.  98i> 

directly  m  wind  and  wealher  would  permit,  after  the 
ditchaige  of  bia  cargo  at  that  islaod,  sail  and  proceed  to 
Winyaw  in  Souih  CarQlina/>t  aa  near  thereto  aa  be  could 
aafeiy  get :  and  there  9iaj  forty  moniBg  dAys  frooi  the 
time  of  Boch  arrival,  if  not  sooner  dispatched  ;  and  load 
hii  ship  with  aoch  rice  and  other  goods  as  the 
merchant's  agents,  &c.  should  fender  to  be  laden ;  [  20fi  ] 
in  consideration  whereof  the  merchant  agreed  to 
pay  htm  freight  at  the  rate  of  4/.  10«*  per  ton  for  every 
ton  delivered  at  (he  port  of  Loiidoft,  and  also  (wo-third 
parts  of  port-charges,  pilotage,  &c.  which  charter-party 
contained  the  following  proviso^^^^  That  if  the  said  ship 
^<  should  not  be  arrived  at  IFtii^attf  aforesaid  by  the^rat 
•«  day  of  March  next  ensuing  the  date  of  the  said  charter- 
**  parly,  then  and  in  such  case  it  should  be  in  the  option 
^*  of  the  merchant,  his  factors  or  assigns,  on  the  said 
**  ship's  arrival  at  Winyam^  either  to  load  the  said  ship 
*^  on  the  terms  aforesaid,  or  not ;  or  at  the  then  current 
<*  freight  given  to  ships  loading  at  Winyam  for  the  voyage 
*<  aforesaid ;  or  to  refuse  (he  said  ship  entirely  ;  so  al« 
^  ways  that  such  the  intention  of  the  said  merchant,  his 
'<  factors  or  assigns,  was  declared  to  the  master  of  the 
^  said  ship  within /orly-etgAt  hours  after  his  application 
*<  to  the  factors  or  assigns  of  (he  said  merchant  at  Win*^ 
^^  yam,"  And  on  this  charter*party  the  merchant 
brought  his  action  ;  alleging,  jirsf,  (hat  the  ship  did 
not  sail  and  proceed  to  Winyaw^  or  as  near  (hereto  as 
ahe  coaid  safely  get,  in  order  to  load,  &c.  but  that  the 
master  ((he  defendant)  wilfully  absented  himself  there- 
from.  And,  $tcofidlyi  that  (he  mas(er  did  not  on  the 
fint  of  Marek^  or  at  any  time  afterwards,  arrive  at 
WinyaWf  but  wiifuliy  absented  himself  therefrom.  In 
(l«feoce  to  wUch  action^the  master  pleaded,  that  be  did 
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proceed  vUfi  aH  cooTenieiit  speed  and  sail  to  tfce 
[906]  island  of  Madeira,  but   bj  reasoo   of  coolrarj 

wioda  and  bad  weather,  aad  froin  no  other  cause, 
was  prevented  from  arriTiog  there  till  the  16lh  of  Fth- 
maty,  so  that  it  was  impossible  for  him  to  discharge  his 
oiitward-boand  cargo  at  Afiuletra,  and  after  aiich  dis- 
charge  to  arrive  at  Winyaw  by  the^r^l  of  March  :  the 
facts  of  which  plea  the  plaintiff  admitted  to  be  troe;  and 
the  question  therefore  was,  whether  or  not,  as  the  mer- 
chant had  his  option  to  load  the  ship  or  not,  in  the  event 
of  her  arrival  at  Winy  an  after  the  first  of  March,  the 
master,  having  been  unavoidablj  delajed  in  the  previous 
vojage  by  no  fault  of  his  own,  so  as  to  render  bis  arri- 
val at  Winyaw  bj  that  time  imposaible,  was  bound  to 
sail  thither  on  the  chance  of  the  merchant's  choosing  to 
give  him  a  freight,  when  he  should  happen  to  arrive* 

The  Court  held  (hat  by  the  lerms  of  the  charter- 
parly  the  masler  had  bound  himself  to  do  this.  And 
hord  Mansfield  said,  ^*  The  plaintiff  wanted  a  ship  at 
'*  Winyaw  in  Carolina  to  load  with  rice,  and  therefore 
^  he  covenanted  with  the  defendant  to  freight  the  ship 
*Mhere,  and  the  defendant  covenants  absolutely  to  go 
**  thither,  and  in  order  fo  quicken  the  ship's  arrival, 
'Mhere  is  a  proviso,  that  if  he  gets  there  by  tbe^ral  of 
**  March  he  is  to  be  certain,  of  a  freight,  but  if  be  does 
**  not  arrive  there  before  the  first  of  March,  then  the 
**  plaintiff  was  to  declare  m  forty^tight  hours,  whether 
^*  he  would  freight  the  ship  or   not%      The  deioodant 

**  therefore  thereby  became  the  insurer  of  the 
[207]  "risk  of  his  getting  there   before  the  first    of 

<*  March,  in  which  event  he  was  sure  of  a  freight  ; 
**  but  he  still  had  a  general  chance  of  getting  a  freight, 
^'even  though  he  should  not  arrive  till  after,  that  time. 
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*<  The  words  are  po«itWe  and  ezpreta  *ikai  he  ikouU  go^ 
^UkilAer/  The  parties  plainly  roetot  that  the  ship  was 
^  to  CO  thttber,  aod  the  cooaideratioD  fails  by  his  not 
**  goiog  (€)•" 

14.  The  charter-parties  of  the  East* India  Company 
QBoalljr  coolaiii  the  following,  clauses  (d)  :  ^  As  touch- 
*<  ing  the  freight  to  be  paid  or  allowed  by  the  companjTy 
^  it  ia  agreed,  and  the  company  covenant  with  the  said 
**  part-owners,  that  the  company  shall  and  will,  io  case 
<*and  npon  condition  that  the  ship  performs  her  voyage, 
<<  aod  arrives  at  London  io  safety,  and  the  aaid  part- 
'*  ownera  and  masters  do  perform  the  covenants  on  their 
<*  part,  aod  not  otherwise,  well  and  truly  pay  and  allow 
**  the  freight  herein  mentioned." 

*^  It  is  hereby  agreed,  that  io  case  the  ship  does  not 
**  arrive  in  safely  in  the  river  Thames^  and  there  make 
^a  right  delivery  of  the  whole  and  entire  cargo  and  la* 
**  ding  on  board  the  said  ship  as  aforesaid,  the  company 
"  shall  not  be  liable  to  pay  any  of  the  sums  of  money 
**  hereinbefore  agreed  to  be  paid  for  freight  and  demtir- 
**  rage,  nor  subject  to  any  demands  of  the  said 
"  part-owners  or  master  on  account  of  the  said  [  208  ] 
**  ship's  earnings  io  freight,  voyages  for  the  com* 
«<  pany,  or  on  account  of  any  other  employment ;    any 
''other  law,  practice,  or  custom  notwithstanding/* 

Upon  the  effect  of  these  clauses  a  question  arose  iu 
the  cabe  of  the  ship  Yorkt  which  had  been  chartered  by 
the  company,  and  oo  her  return  home  from  India  met 
with  a  violent  storm  oS  Margaitj  where  she  was  strand- 
ed aod  sunk  under  water;  by  this  misfortune  a  great 
part  of  her  cargo  (being  saltpetre)  was  lost ;  the  prin- 

.  {e)  Shuirick  v,  Salmond,  3  £urr,       (d)  fhtham  U  another  v.  E.  L 
16Sr.  Cmpartji^  Oougf.2r2. 


eipd  part  of  akt  reaniodery  whkh  comkled  chief  j  of 
pepper,  wee  greatlj  deaiged  bj  the  ■ea«'Watert  b«t 
fot  iwt  of  the  ehip  by  peraoM  eent  down  by  the  a 
ftBjf  eml  brought  to  London  io  Tesselty  where  e  portica* 
kr  procew  wae  employed  et  e  great  oEpeoce  to  the 
compaoyp  to  reatoie  it  io  aooie  degree,  aad  render  it 
marketable.  The  ahip,  after  beiog  io  a  great  meaaore 
miloaded,  wai  with  mach  dificoltjr  raiaed  oat  of  tiie 
water,  and  arrived  io  the  port  of  Londoii,  wkh  a  laull 
part  of  the  cargo  atjll  remaining  on  board. 

The  compaoj  cootcnded,  that  by  the  conatnictioD  of 
the  before  mentioned  claoaei,  thej  were  wholly  diacharg* 
ed  from  the  payment  of  any  freight  or  demorrage  what- 
focTer.  But  a  apeciai  jury  of  mercbania,  t»efore  whom 
the  cauae  waa  tried,  and  the  Court  of  King'a  Bench,  by 
whom  the  ferd^ct  of  t^e  jury  waa  reviewed, 
[  209  ]  held,  that  freight  waa  to  be  paid  for  all  the  gooda 
delivered;  and  demurrage  aa  apecified  io  the 
charter-party. 

16.  The  aame  miafortone  alao  gave  occasion  to  tvo 
other  queationa,  which  arose  io  the  aame  cauae,  opoo 
the  meaning  of  the  following  clauaea  in  the  chftrter«par« 
ty,  vis. 

"  And  if  any  of  the  homeward-bound  cargo  ahall  be 
<'  lost  or  undelivered  into  the  aaid.  compaoy'a  ware* 
'<  bouaea  at  the  aaid  ahip'a  arrival  in'Englmnd  (except  that 
*'  00  aucb  payment  ahall  be  made  if  there  happena  an 
**  utter  inevitable  loss  of  ship  and  cargo,  nor  ahall  any 
**  other  payment  be  made  for  aucb  gooda  aa  shall  necea- 
"  aarily  perish,  or  be  cast  into  the  sea  for  the  preserva- 
<<  lion  of  the  ship  and  cargo,  Ihan  by  an  average  to  be 
'^  borne  by  ship,  freight,  demurrage,  and  cargo)  (he 
'^part-owners,  and    master,  shall   pay  or  allow    to  the 
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**  company  the  prioM  coit  of  locb  goodti  aodaOLfor 
'(every  lOOl.  on  such  prime  cost* 

**  Bot  if  any  of  the  homeward-bound  cargo,  when  de- 
^Mirered  into  tbe  company's  warehouaes  in  .Eng^liiiiil, 
*<  ahall  be  foond  to  be  prejadiced,  wel,  or  damnified,  by 
^*  any  occasion  or  accident  wbalsoeveri  it  sball  be  lawful 
**  for  the  company  to  refuse  such  goods,  and  in  snch  case 
<<  the  part-owners  and  master  shall  lake  them,  and  allow 
*'  to  the  company  the  sumi  which  they  are  invoiced  at, 
*^  with  chargesi  customs,  and  duties,  and  in  sach  case 
'<tbe  company  sball  pay  no  charges  or  freight 
<*for  the  said  gooda  so  prejudiced,  wet,  or  dam«  [210] 
<<ntfied,  unless  in  caae  of  damaged  pepper, 
<<  which  the  part-owners  and  masters  are  to  allow  the 
«« company  for  at  the  current  price  of  aound  pepper  in 
'*  LondoUf  and  the  company  are  to  pay  the  freight  and 
<*  chargea  on  such  pepper,  as  if  it  were  not  damnified." 

^<  But  tbe  said  part-owners  shall  not  be  charged  with 
^<  any  sum  of  money  in  respect  of  goods  damaged  on 
«<  board  the  said  ship,  but  such  as  shall,  by  the  condi- 
^  lion  and  appearance  of  tbe  package  thereof,  or  by  some 
<<  other  reasonable  proof,  appear  to  be  ship'damage  ;  any 
'*  thing  herein  contained  (o  the  contrary  thereof  in  any- 
*'  wise  notwithstanding.'' 

Upon  these  clauses  the  jury,  and  afterwards  the  Court 
of  King's  Bench,  were  of  opinion,  First,  that  the  own- 
ers were  not  liable  to  pay  for  goods  lost  or  not  delivered 
in  consequence  of  this  misfortune,  that  had  befallen  tbe 
ahip.  And  Sbgokdlt,  that  they  were  not  liable  to  pay 
or  allow  for  any  loss  upon  the  pepper :  and  as  to  these 
points  Lord  UamJUld  observed,  <<The  question  is, 
*' whether  the  owners  are  to  pay  for  the  damage  occa- 
^^sioned  by  the  storm,  the  act  of  Ood;  and  this  most 
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*<be  determiiied  by  the  iafenlton  of  the  part iet,  and  the 
'<  oatiire  of  tbe  contract.  It  is  a  charter  of  freight. 
<<  Tbe  owoera  let  their  ibtpa  to  hire,  and  there  never 
**  was  an  idea  that  thej  insure  the  cargo  against  tbe  per* 

<*  ils  of  the  sea.  The  company  stand  their  own 
[211]  <^ Insurers;  words  must  be  consfnted   according 

*<  to  the  subject  matter.  What  are  the  obliga« 
**  tions  upon  the  owners,  which  arise  out  of  the  fair  con* 
**  straction  of  the  charter-party  ?  why,  rhat  they  shall 
^*  be  answerable  for  damage  incurred  by  their  own  fault, 
'<  or  that  of  their  servants,  as  from  defects  in  tbe  ship, 
*'  or  improper  stowage,  such  as  mixing  commodities  to- 
**  gether  which  hurt  one  another,  8cc.  If  they  were  lia* 
*^h\e  for  damages  occasioned  by  «/orms,  they  would  be* 
(<  come  insurers  (e).'*  *'  As  to  the  other  point,  of  tbe 
«<  goods  lost,  the  whole  is  one  entire  contract,  and  must 
<<  be  understood  in  a  manner  consistent  with  itself,  and 
^  it  never  could  be  intended  that  the  owners  should  be 
<*  protected  from  the  lesser  loss,  and  remain  answerable 
^  for  tbe  greater." 

The  expence  of  saving  the  goods  was  held  to  be  a 
general  average,  and  tbe  owners  were  held  responsible 
for  the  whole  extra  expence  of  bridging  the  goods  up 
from  Margate* 

16.  Upon,  the  effect  of  the  before-mentioned  clause, 
by  which  it  is  agreed,  thai  if  the  ship  shall  not  arrive  in 
safety  in  the  Thames^  the  company  shall  not  be  liable  for 

(9)  The  same  queBtion  upon  the  decided,  tcoording  to  the  unanU 

oonstructioTi  of  these  clauses  was  mous  opinion  of  die  JudgeSy  thst 

submitted  to  xUeNoiue  ofL&ri%  up-  tbe  owner  was  not  liable  to  make 

en  a  writ  of  error,  in  the  case  of  satisfaction  to  theCompany  ibrthe 

Tod  V.  ThB  E.  L  Compamf  ,•  the  damage  done  to  goods  in  tbe  ship 

Hou8e,after  consulting  tbe  Judges,  by  9t9rm»    Mof/  30tb,  178S. 
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any  frnghi  or  demurragtj    another    quealioii 
arose  io  the  case  of  the  ship,  Winchel8ea{f)^[2li] 
which  had  been  let  to  the  company   by  a  charter- 
party  cootMniog  that  clause,  and  whereby  the  company 
had  GOTenanfed   to  load  the  ship  home    within   three 
mooths  after  her  arrival  in  India^  with  a  proviso  however 
^othoriziog  them  to  detain   her   in  their  service  a  year 
after  the  iJkree  months,  at  certain  rates  of  demnrrage 
therein  specified.     The  company  detained  the  ship  in 
their  service  in  India,  and  toward  the  end  of  the  year 
after  the  three  months  sent  her  to  Fort  Saint  DavidSf 
where  she  arrived  after  the  expiration  of  that  year ;  and 
the  master  upon  his  arrival  informed  the  president  of 
that  forf,  that  unless  the  company  woald  allow  demnr- 
rage after  the  rate  of  the  charier-party,  he  would  pro- 
test against  them  for  all  damages,  loss  of  time,  and  other 
accidents;  whereupon  the  president  and  council  agreed 
timt  the  owners  should  be  allowed  demurrage  for  bo  long 
lime  as  the  ship  should  be  detained    in  the   company*s 
service  in  India.     She  was  so  detained  some  time  long- 
ger,  and  before  she  had  received  any  lading  homeward 
waa  lost  b  a  storm.      The  owners  sued  (he   company 
upon  the  charter-party.    After  a  trial  and  verdict,  and 
while  the  case  remained  for  the  judgment  of  the  Court 
of  King's  Bench,  the  cause  was  compromised  by  the 
company's  paying  demurrage   from  the  expiration  of  the 
year  after  the  three  months,  nnlil  the  time  of  the 
loss,  with  the  costs.     And  Lord  Mansfield  then  [  213] 
declared,  <'  that  the  Court  was  very   clear  that 

(/)  iVwiw  V.  JS.  /.  Com^yt  1    form  of  action  was  properly  i^apt- 
BUiic.  391,  Bttt  qtimyt  whether  the    ed  to  the  case  ? 

35 
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<<tbeovMr«  were  eatitied  to  no  more/'^  but  declined 
gh'iog  an  J  other  opinion  (!)• 

17.  I  have  aaid  that  the  cooalraetkNi  of  charier-paf^ 
ties  shall  be  conformable  to  the  liaage  of  tradei  Ac- 
cordingly at  the  trial  before  Lord  Kmfftm  of  an  action 
on  a  cbarter*part7t  bj  which  it  waa  aiipnlated  that  the 
merchant  ahonld  have  the  esclnsive  use  of  the  ship  oat- 
wards»  and  the  exclusive  privilege  of  the  cabin,  the  mas- 
^r  not  being  allowed  to  take  anj  passengers,  at  which 
trial  the  defendants  insisted  that  under  a  charter-partjr 
so  worded,  it  was  the  constant  usage  of  trade  lo  allow 
the  master  to  take  out  a  few  articles  for  a  prirate  trade; 
bis  Lordship  suffered  evidence  to  be  given  to  prove  this 
usage,  observing,  that  although  prima  facie  the  deed  ex- 
cluded thii  privilege,  yet  he  thought  the  deed  might  be 


(1)  Upon  the  clause  in  the  East-hMiiA  Companj^s  charter- 
parties,  whereby  the  Company  agree  to  allow  200i*  per  month 
for  provisioDs,  while  the  ship  remains  in  India  or  China,  to  be 
computed  from  her  delivery  of  the  Company's  dispatches,  if 
any,  ^^  at  the  ship's  fint  cmuiglMd  port^  until  she  should  be  dis- 
patched from  her  last  port  in  India  or  China,  to  return  to  Eu- 
rope,'' is  to  be  understood  of  her  last  consigned  part,  and  not  a 
port  to  which  afterwards  she  may  be  compelled  to  go  in  distress 
for  repairs.  And  the  covenant  to  pay  in  England  142.  for  each 
passenger,  ordered  on  board  the  said  ship  by  the  Company's  a- 
gents,  is  due,  although  the  ship  shall  not  arrive  in  safety  in  the 
Thames,  this  covenant  having  no  reference  to  tiie  above  dted 
clause,  sect.  16.  Moffat  v.  East-India  Company,  10  East. 
Rep.  468. 
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explained  by  ooiform  and  conalant  ttsagCi  the  of  age  be- 
ing  a  faeit  exception  out  of  the  deed  (g). 

18.  But  although  the  words  of  a  charter-parlj  may 
receive  a  liberal  construction,  jet  rhe  ronstruc- 
tion  oiual  not  be  inconsislent  with  their  plain  and  [214] 
obvioua  nseaoieg.  And  therefore  in  the  case  of  a 
eharter*party,  by  which  a  abtp  was  to  sail  from  London  to 
join  convoy,  and  proceed  from  thence  to  BarctlonUy  and 
there  deliver  her  cargo ;  and  forty-one  running  daya 
were  to  be  allowed  to  wait  at  Portsmouth  for  convoy, 
and  io  discharge  the  cargo  at  Barcelona^  the  said  forty* 
one  days  to  be  accounted  and  commence  at  Portsmouth 
iw^niyfour  hours  after  her  arrival  there,  and  at  Baree* 
lona  the  day  the  ship .  should  be  ready  to  deliver  ber 
cargo,  and  for  all  the  time  beyond  the  forty^one  daya 
thirteen  shilliogs  per  ton  were  to  be  allowed  for  demur* 
rage ;  Lord  Kewyon  held  that  the  demurrage  was  only 
payable  far  delay  beyond  the  forty-one  days  in  waiting 
for  convoy  at  Portsmouth^  and  m  discharging  the  cargo 
at  Bartelonaj  and  not  for  the  delays  which  the  ship  had 
e'lCperienced  in  waitingfpr  convoy  at  Falmouth^  to  which 
place  she  was  ordered  to  proceed  from  Portsmouth  by 
the  admirers  secretary  ;  and  at  Oibrallar  Bay,  into 
which  she  sailed  under  the  direction  of  one  of  the  sloops 
appointed  to  convoy  the  fleets  the  rest  having  been  dis- 
persed in  a  storm,  and  where  she  wailed  twelve  days 
for  convoy  to  proceed  to  Barcelona  (A). 

Cf )  Donaldtwn  y  another  v.  For*  withdrmwn  by  consent,  and  no  ver- 

aiwr  if  •tktr$,  OuildliaU  Sitting*,  p.  diet  pronounced  in  the  cause. 

Mich.  Term,  29  Oeo.  3.    Upon  the  See   the  observations  made  by 

evidence  his  Lordship  thought  the  Lord  Eldomon  the  maxim  of  con- 

Qsaf^  was  proved,  and  eleven  of  struing  a  mercantile  instrument  by 

the  jurymen  wLbhrd  to  find  a  ver-  usage,  in  the  case  of  Anderton  v, 

diet  accordingly,  but  the  twelfth  Pitcher,  2  Bos.  &  Pul.  164.     And 

insisting  that  he  could  not  conform  see  3  Vetey,  S31. 

to  the  general  opinion,  as  this  was  (A)   Marthallv.  De  la  Torre,  1 

a  positive  contract,  s  juror  was  Rsp.  N.  P.  Cnsen,  36r. 
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It  i«  proiMible  that  if  the  e? enti,  which  took  place  'm 
the  conrte  of  this  vojage,  had  beeo  foreaeea  bj  the  par- 
ties, the  Dumber  of  daja  voukl  not  ha? e  bees  confiiied 

to  waitiog  for  codtoj  at  PorUmamlk  onlj,  but 
[215]  woald    have  been  expressed  lo  be  for  waiting 

for  convoy  geoerallj ;  bat  to  have  put  such  a 
construction  upon  this  iostrnment,  wonld  have  been  to 
substitute  other  words  for  those,  which  the  parties  to  it 
had  thought  proper  to  use.  And  the  reader  will  ob* 
servcy  that  in  this  case  there  was  not  (nor  indeed  coold 
have  been)  anj  general  usage  of  trade  applicable  to  the 
stipulation  iu  question  (1). 

(1)  Denrarrage  is  never  payable  unless  expressly  stipulated. 
Therefore,  where  in  a  contract  of  afBreightment,it  was  agreed 
that  the  ship  should  lay  at  Surrinam  thirty-five  days,  to  unload 
and  reload,  and  the  ship  stayed  thirty-five  days,  and  the  retoni 
cargo  not  being  ready,  she  waited  twenty  days  longer,  at  the 
request  of  the  agent  and  consignee  of  the  defendant,  hot  who 
had  no  control  over  the  ship,  in  an  action  of  assumpsit  for  the 
demurrage  of  twenty  days,  it  was  held,  that  as  the  written  con* 
tract  coDtained  no  stipulation  to  pay  demurrage,  and  no  impli- 
ed promise  coold  arise  from  the  act  of  the  consignee  of  the 
goods,  who  was  not  authorized  to  bind  the  defendant  to  pay 
demnrrage,  the  plaintiff  was  not  entitled  to  recover.  Robert- 
son V.  Bethane,  3  John.  Rep.  342.,  Spencer  J.  dissenting.  See 
in  the  same  case  the  comments  of  the  Court  on  the  case  of  Ja- 
mieson  v.  Laurie,  above  cited,  p.  199. 

In  cases  of  capture  the  Court  of  Admiralty  regpilates  demur- 
rage at  its  discretion.  The  Anna  Catheiina,  6  Rob.  Adm. 
Rrp.  10. 
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19.  Wben  goods  tre  pot  on  board  io  parioaDce  of  a 
ebarter^parf  J,  the  master  is  to  sign  for  theoi  bills  of  lad* 
iDg  to  the  effect  mentioned  io  the  ensuing  chapter*-^ 
The  charter-party  being  the  instrument  and  evidence  of 
the  contract  for  the  cooTejance,  and  the  bill  of  lading 
the  evidence  of  the  shipping  of  the  particular  merchan- 
to  he  conveyed  in  pursuance  of  the  contract  (1). 


(1)  But  where  there  is  a  charter-party  wiA  the  freighter, 
agned  by  the  ownerB,  no  action  lies  against  them  en  the  bill 
of  lading  signed  by  the  master,  for  the  express  contract  under 
sea),  in  respect  to  the  same  subject  matter,  precludes  it ;  but  it 
might  be  otherwise  if  they  themselves  signed  the  bills  oflading. 
Hunter  v.  Prinsep,  10  East  Rep.  378. 


/ 
/ 


/ 


f 


r 
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It  if  probable  that  if  the  eveoU,  which  too|^ 
the  course  of  this  vojage,  had  beeo  foreseen/  \^ 


ties,  the  number  of  dajs  would  not  ha? e  )f^^\ 
to  waiting  for  convoj  at  PorUnif  'I  %   < 

[215]  would    have  been  expressed  >1iC.\.^.^ 
for    convoy  generally;  but  ^  9  ^   \^%  \ 

construction   upon  this  instrumenti^  %  %  ^  .^ 

substitute  other  words  for  those^  \  %  % 

bad  thought  proper  to  use.      V     %  ^ 

serve,  that  in  this  case  theri^    \    ^  ^ 

have  been)  any  general   ussf^  \   \    ^ 

stipulation  in  qucBtion  (])«A|  f^\ 


A 


— ' l^WW  \W 

(1)  Demurrage  is  nev4  i4  %  \  ^    \       >  \\ 
herefore.  where  in  a      ^«Va€\     '>^^ 


Therefore,  where  in  a      ^ 
that  the  ship  should ' 
and  reload,  and  the 
caigo  not  being  7 
request  of  the  9 
had  no  control  **,  if  » 

demurrage  r  uotice  of  the 

tract  conta*  -^>  aicntioning  the 

ed  prom^  ,  tier  burthen  and  some- 

goods,  *  climes   expressing   also  tbst 

^®"^^'  convoy,  or  with  the  6rat  convoy 

^^  ^ther  matters  relating  thereto.    Such 

^^  ^n  assurance  or  warranty  to  the  merchant, 

^  ^oods  in  pursuance  of  the  advertisement,  and 

as  a  part  of  the  contract  with  him,  although  it  be 
afterwards  contained  in  thebill  of  lading  (6). 

9St  f  "^»  P^  ^'  <5^-  ^-     ,        in  tlic  caic  of  JKnfuuiv.  DiichtU, 
C#)  Said  to  be  M  understood  a-    Sit.  p.  Mich.   Ter.  40  Ow,  3.  at 
mxmg  mctchanta,  Sto.  bj  the  jury. 


\ 


oQNTBmmiN  A  tMnaucflHor. 


S4r 


O 


Nnih  ^re  selit  60  board  ibe  'ship,  the  mas- 
^oard  acting  for  biaiy  usually  gifes  a 


>>> 


Nid  tjie  mastfr  afterwarija  signs  and 

t  someliQies  two,  an  J  sometimes 

log,  of  which  the  merchant 

to  his  agent,  factor,  or 

ds  are  to  be  de- 

that  is,  one  [21 7] 
another  by 

he  retains  for 
o  take  care 


*» 


\ 


to 


-%%*-. 


y 


Jt  decision  will  be  ifo. 
jcyt  Addenda,  if  it  takes 
in  time. 


4  fiinquiat  aual  places  at  the  Royal  Bxchansre, 

•o  in  the  note  and  that  the  Captain  had,  during 

•  reported*  3  l^sp.  thattiflu^  been  frequently  at  th« 

4.    The  case  was  on  E](changet  that  he  had  signed  bills 

.ought  against  the  own-  of  lading  on  which  the  ship  was 

•*  ^l^ip  Cromer,  to  recover  warranted  to  sail  with  conroy,  and 

vff  ^o  the  value  of  the  goods  that  handbills  to  that  effect  had 

E^^  ^^  ^>oatfd  of  her  under  the  been  banded  about.    The  Captain 

J?"^'^''^  <ii»^umstances.  The  ship  however  denied  having  given  any 

Ucmer  w«^  pm  up  at  the  Coffee  authority,  so  to  represent  the  ship. 

as  sgeneral  ghip  for  Oporto,  war-  Lord  Kenyon  decided   that   the 

""."^i?  «iUl  with  convoy.    The  ewner  was  bound  by  the  act  bf  lis 

piaiiititt    abi|»ed  goods  on  board  agent  the  broker.  If  he  had  done 

Acn  ana  ^  efi^ted  a  policy    •'  oh  it  without  authority,  it  was  a  ques- 

?P*»*^  Wwd  the  Cromer  war-  t  ion  between  him  and  the  owner ; 

Tw^  to  a^ij  ^jjji  convoy."  She  the  public  had  nothing  to  do  with 

«ia  wsil  aa'a  ^jii,  convoy,  and  was  it.  The  representation  of  ihe  ship's 

lost :  «d  by  reason  of  ffot  comply*  sailing  with  convoy  was  announced 

ing  with  tfie  warranty,  the  policy  to  the  public  in  the  usual  manner. 

was  void,  Tfee  ship-broker  proved  and  was  sufficient  to  bjid  the  piir- 

that  he  hai^  p^  up  ^he  ghip  as  a  ties. 

general  ship  for  Oporto,  at  the  u* 
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OLD  F9RM  OF  A  MILL  OF  LADVfG, 


!•  W*      ^     Shipped,  by  Ibe  grace  of  Ood^  io  good 
N«  !•  a  20.5  order,  by  A.  B.  merchaoti  io  aod  upon 

the  good  ahip  called  the  John  and  Jane^ 
whereof  C.  D.  is  master,  now  ridiog  at 
anchor  in  the  river  of  Thames^  and  bound 
for  Barcelona  io  Spain,  20  bales,  contain- 
ing 100  pieces  of  broad  cloth,  marked 
aod  nombered  as  per  margin  ;  and  are  to 
be  delivered  in  the  like  good  order  and 
condition  at  Barcelona  aforesaid  (the  dan^ 
gers  of  the  seas  excepted)^  onto  E.  F. 
merchant  there,  or  to  his  assigns,  he  or 
they  paying  for  the  said  goods  per 

piece  freight,  with  primage  and  average 
accustomed.  Iv  witkrss  whereof,  the 
master  or  purser  of  the  said  ship  bath 
affirmed  to  three  bills  of  lading  of  this 
tenor  aod  date,  one  of  which  bills  being 
accomplished,  the  other  two  to  stand  void. 
And  so  Ood  send  the  good  ship  to  her 
designed  port  in  safety. 

Dated  at  London. 

The  terms  of  this  exception  were  altered  about 
[218]  five  years  ago,  in  consequence  of  an  alarm  taken 
by  the  ship-owners  at  the  decision  of  a  cause 
(c),  that  will  be  mentioned  in  a  subsequent  chapter  ;  and 
of  late  the  eaceptioo  is  usually  made  in  the  following 
words  ;  {**  The  ad  ofOod^  the  King*8  enemteSffire^  and 
^all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind 

U)  Smith  9*  Sktpkirdf  post*  eh.  4.  of  thii  pirt*  iect  L 


CI 
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**  sofVfr  eiC€fphd")  But  in  the  case  of  iibips  home- 
ward  bound  from  tbe  WiMt-Imiia  islands,  which  send 
Ibeir  boats  to  fetch  tbe  cargo  from,  tbe  shore,  there  is 
introduced  a  saving  out  of  this  exception  *^  of  risk  of 
*<  hoati,  so  far  as  skips  art  liable  thereto.^*  And  in  that 
case  tbe  whole  chiuse  is  as  follows :  **  The  act  of  Oodf 
ike  King's  enemies^  firej  and  all  and  every  oiker  dan' 
gers  and  accidents  of  ike  seas^  rivers^  and  navigaHony 
of  nkatever  nature  and  kind  soever ^  save  risk  of  boats^ 
so  far  as  skips  are  liable  tkeretOf  excepted*'*  Other 
exceptions  are  and  maj  be  introduced,  to  take  away  the 
responsibility  of  the  master  and  owners  in  Tarioua  cases, 
for  which  they  would  otherwise  be  responsible. 

In  the  aboTC-mentioned  form  of  a  bill  of  lading  the 
name  of  a  consignee  is  mentioned,  but  sometime^  the 
shipper  or  consignor  is  himself  named  as  consignee,  and 
the  engagement  is  expressly  to  deliver  to  him  or  his 
assigns ;  and  sometimes  no  person  is  named  as  consignee, 
but  the  terms  of  the  instrument  are,  <<  To  be  delivered, 
<<  ^c.  unto  order,  or  assigns,** 

which  words  are  generally  understood  to  im-  [219] 
port  an  engagement  on  the  part  of  the  master 
to  deliver  the  goods  to  the  person,  4o  whom  the  shipper 
or  consignor  shall  order  the  delivery,  or  to  the  assignee 
of  such  person.  This  subject  will  be  further  considered 
io  a  subsequent  chapter  (d)« 

A.  If  there  is  any  dispute  about  tbe  quantity  or  con- 
dition of  the  gooda,  or  if  the  contents  of  casks  or  balea 
are  unknown,  tbe  words  of  the  bill  of  lading  should  be 
raried  accordingly. 

By  tbe  Frenck  Ordinance  it  is  required,  that  bills  of 
ladbg  should  contain  the  quantity  and   marks  of  the 

id)  Ch.  9.  of  tliit  part.     Of  tuppagt  in  TrantUu. 

36 
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merehaiMlise,  the  name  of  the  merchant  who  loads  thenii 
and  of  (he  peraon  to  whom  thej  are  to  be  delitered,  the 
place  of  departure  and  destination,  the  names  of  the 
master  and  the  ship,  and  the  price  of  the  freight  (e). 

It  n  obvious  that  the  quality,  and  freqoenflj  also  the 
^joantltj,  of  the  goods  must  be  unknown  to  the  master ; 
and  the  commentator  (/)  on  the  Ordinance  informs  ui, 
that  by  the  quality  the  exterior  and  apparent  qnality 
only  is  meant ;  and  further,  that  it  is  usual  for  the  mat- 
ter to  insert  words,  denoting  (hat  the  qualify  and  quan- 
tity  are  only  according  to  the  representation  of  the  mer- 
chant ;  of  which  practice  he  approves,  and  mentions  two 
disputes  decided  in  favour  of  the  masted  in  consequence 

of  this  precaution. 
[220]  5.  Some  of  the  more  ancient  writers  on  mari- 
time law,  mention  the  case  of  goods  put  on  board 
a  ship  without  the  knowledge  or  consent  of  the  mabter 
or  owners.  It  in  evident  that  in  such  a  case  no  contract 
for  eonveyaoce  is  made,  but  nevertheless  the  msster 
upon  delivery  of  them  will  be  entitled  to  the  osuai 
freight  for  the  voyage. 

Having  thus  considered  the  seyeral  particulars  belong- 
ing diBtlnctly  to  the  two  different  species  of  contract  for 
the  conveyance  of  merchandize  by  sea,  I  proceed  in  the 
following  chapters  of  this  third  part,  to  treat  of  (hose 
general  circumitances  which  may  belong  to  both. 


(«)  Uv.3.  tit.  3,  D9$  C«niMitfe-        (/)  Yftlin,  ttbisapn. 
tji*.  art.  3. 


mtH$t  art.  3. 
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CHAPTER  THE  THIRD. 


OF  THE  QEJfERAL  DUTIES  OF  THE  JUASTER  JU^D 

OWJfERS. 


1*  xN  wbateTer  way  (be  oootract  for  th#  convejance  of 
mercbaadize  be  made,  tbe  maater  and  ownera  are  ttiere 
hj  boaod  to  tbe  perbrinaoce  of  Tarioua  dutiea  of  a  geo- 
eral  nature.  I  propoae  to  treat  of  tbeae  diitiea  in  tbe 
present  chapter,  and  shall  consider  them  as  tbej  fegard^ 
First,  The  preparation  for  tbe  TOjage ;  Sxcondlt, 
The  commencement;  Thirdlt,  Tbe  coarse;  and, 
Labtli,  Tbe  completion  of  tbe  voyage* 

2.  And,  First,  as  to  the  preparation  for  tbe  [  821  ] 
▼oyage. 

Tbe  first  duty  is  to  provide  a  vessel  tight  and  staoncb, 
and  furnished  with  all  tackle  and  apparel  necessary  for 
fha  intended  voyage  (a).  For  if  the  merchant  snSer 
lolia  or  damage  by  reason  of  any  insafficiency  of  these 
particulars  at  the  outset  of  the  voyage,  Jie  will  be  entitled 
to  a  recompense.  An  insufficiency  in  the  furniture  of 
tbe  ship  cannot  easily  be  unknown  to  the  masler  or 
ownera :  but  in  tbe  body  there  may  be  latent  defects 
unknown  to  both.  The  French  Ordioince  direc^ts,  that 
if  tbe  merchant  can  prove,  that  the  vessel,  at  tbe  tim^ 
of  sailing,  was  incapable  of  performing  tbe  voyage,  tbe 
maater  shall  lose  his  freight,  and  pay  the  merchant  bis 
danoages  and  interest  (6).     FcrUn,  in  bis  commentary  on 

(a)   Emmigfni^  torn.  1.  p.  373,  oh.  ?.  leet  10.  W9Um—d*%   S§^ 

Sr4,  375.     Roeeu9,  not.  19-  ST.  69.  Lawtt  tit.  7.  p.  2^ 

Ordinance  of  jB«ii«rdbn,2^4^S-»fM,  (&}  lir.  3.  tit.  3.  fitu  Art.  12« 
p.  101.  art.  124.    M^lk^t  book  2. 


S6S         ~  PAttT  in.    CHAP.  III. 


thif  article^  citai  ao  obter?ation  of  IFeil^on,  ^  tbat  the 
<*  poDithment  of  the  maitar  io  Ibis  case  oaght  aot  to  be 
M  tbooght  too  seTere,  because  the  masteri  bj  the  natore 
^  of  the  contract  of  aSSreightoieof)  is  oecessartly  held  to 
^  irarraiit  that  the  ahip  ia  good,  aod  perfectij  io  a  cob- 
**  dition  to  perform  the  Toyage  in  queation,  onder  the 
^  peoaltj  of  all  expeocesi  damages^  and  iolereat."  And 
he  himaelf  adds  that  this  is  so,  althoogh  before  its  do- 
partore  the  ahip  may  have  (>eeD  vi«ited  according  to  the 
practice  in  FrancBf  and  reported  aofficieot ;  because  oo 

the  viait  the  exterior  parta  only  of  the  Teasel 
[222]  are  aorTeyed,  so  that  aecret  faaits  cannot  be  dis« 

corered,  *^  for  which  bj  consequence,"  saya  he, 
M  the  owner  qr  master  remains  always  responsible ;  and 
<*  thia  the  more  justly,  because  be  cannot  be  ignorant  of 
*<  the  bad  state  of  the  ship ;  but  even  if  he  be  ignorant,  he 
**  must  still  answer,  being  necessarily  bound  to  furnish 
**  a  ship  good  and  capable  of  the  vpyage/'  Poihier  (c), 
takipg  notice  of  this  article,  and  of  the  commentary  up^ 
on  it,  declares  his  own  opinion  (in  conformity,  as  he 
obsenreS)  to  the  general  principles  of  law  established  io 
his  own  treatise  on  the  contract  of  letting  to  hire)  to  be, 
that  if  the  ship  has  been  Tisited  and  reported  aufficient, 
the  master  or  owner  shall  not  be  anawerable  for  damages 
occaaiooed  by  a  defect,  which  they  did  not,  nor  could 
Icoow  ;  but  he  agrees  that  they  shall  lose  their  freight. 

• 

<c)  Trgffede  Chqrupartie,  oum.  *'  par  sa  pro&Mion   etre  informe 

SO.    The  author  here  refers  to  his  *'  da  riee  de  la  chose  kraee,  ii  est 

^wn  exeelleRt  TVaite  de  L9W^,  **  tena  de  domagc  et  interets  da 

part  3.  ch.  1.  aect.  4.  par.  2.    But  **  conducteur»  tans  qu'il  aoit  be&o- 

U  rather  appnra  to  me  that  the  "  hi  de  eherchcr*  si  efiecti?eiBeDt 

rules  there  laid  down  by  himself,  **  il  en  a  eu  connoissance  ou  non  :** 

warcantthe  cenchision  that  in  this  And  he  instances  the  cases  of  a 

instance  the  owner  and  master  cooper  or  shopkeeper  ieitingcadce 

ooghft  to  he  rtsponsible  for  the  m^i^t  pf  bad  woiod. 
)oes.  **  Lonque  le  locatenr  deroit 
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it  may  be  observed,  however,  that  defects  of  this  sort 
caoQOt  exist,  unless  occasioned  by  the  age  or  particular 
empiojment  o(  the  ship,   or  some  accidental  disaster 
that  maj  have  happened  to  it ;  all  of  which  ought  to 
be  known  to  the  owner,  and  ought  to  lead  to  an  exam- 
ination of  the  interior  as  well  as  exterior  parts* 
And  indeed  this  contract,  although  greatlj  par-  [  223  ] 
lakingof  the  nature  of  the  contract  of  letting   to 
bire,  is  not  precisely  the  same,  but  includes  in  itself  a 
warranty  beyond  that,  which  is  contained  in  the  contract 
for  letting  to  hire.    In  a  charter-party  the  person  who 
lets  the  ship  covenants,   that  it  is  tight,  staunch,  and 
BuiBcient ;  if  it  is  not  so,  the  terms  of  the  covenant  are 
not  complied  with,  and  the   ignorance  of  a  covenantor 
can  never  excuse  him.     And  with  regard  to. a  general 
ahipi  Chief  Justice  Holif  in  bis  elaborate  argument  on 
the  law  of  bailments,  distinguishes  the  contract  made 
for  the  carriage  of  goods  from  the  contract  of  letting  to 
hire  ;  and  speaking  of  the  former,  when  made  by  a  per- 
jBOo  in  a  public  employment,   says,  "  The  law  charges 
**  the  person   (vu.   common  carrier,  hoymao,  master  of 
**  a  ship)    thus   entrusted   to  carry  goods,  against  ail 
'^  events  bat  acts  of  God  and  of  the  King's  enemies  ;" 
«o  that  a  common  carrier  is  an^enmirer  against  all  perils 
or  loaises  not  within  the  exception  (d).     And  the  contract 
of  insurance  properly   so   called,  is  clearly  veid,  if  the 
ship,  at  the  commencement  of  the  voyage,   be  not  sea- 
worthy, although  the  person  who  has  effected  the  in- 
surance, be  ignorant  of  that  circumstance  (e)«  (1) 

Cd)  €9gg9V,  Semard,  2  Lord  (e)  Park  on  liuuraDce»  ph.  11. 

.909. 


(1.)  In  Putnam  v.  Wood.  3  Mass.  Rep.  481,  the  Supreme 
Court  held  that,  ^^  it  is  the  duty  of  the  owner  of  a  ship  when  he 
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Indeed  m  «  cbsc,  in  which  it  appeared  that  the  ovi^ 
er  of  a  lighter  employed  id  coovejing  goods  from  a 
quay  at  Hull  to  aleops  io  the  dock,  had  together 
[S24]  with  many,  other  persooa  engaged  id  the  name 
busioeasi  giveo  public  Dotice,  ^  that  they  would 
**  not  be  answerable  for  aDy  loss  or  daoiagOi  which 
**  should  happen  to  any  cargo^  which  should  be  pat  on 
*<  board  any  of  their  vessels,  unless  such  loss  or  dam- 
<*.age  should  happen  or  be  occasioned  by  want  of  ordi- 
**  nary  care  and  diligence  in  the  master  or  crew  of  the 
**  ressel ;  when  and  in  such  case  they  would  pay  to  the 
«<  sufferers  10/.  per  centum  upon  such  loss  or  damage, 
**  so. as  the  whole  amount  of  such  payment  should  not 
**  exceed  the  vaUie  of  the  vessel  on  board  whereof  aoch 
<*  loss  or  damage  should  have  happened,  and  the  freight 
<<  of  such  vessel."  ^'  And  they  gave  further  notice,  that 

^  charters  her  or  puts  her  up  for  freight,  to  see  that  she  is  in  a 
^  suitable  condition  to  transport  her  cargo  in  safety,  and  he  is 
^  to  keep  her  in  that  condition,  unless  prevented  bj  perib  of 
^  the  seas,  or  unavoidable  accidents.    If  the  goods  are  lost  by 
^  reason  of  any  defect  in  the  vessel,  whether  latent  or  visible, 
^  knovm  or  unknown,  the  owner  is  answerable  to  the  freighter 
^  upon  the  principle  that  be  tacitly  contracts  that  liis  ressel 
^  shall  be  fit  for  the  use,  for  which  he  employs  her.  This  prin- 
^^  ciple  governs  not  only  in  charter-parties  and  policies  of  in- 
^  sorance,  but  it  is  equally  applicable  in  contracts  ofafireight- 
ment.''  If  therefore  during  the  voyage  the  vessel  meets  with  an 
accident,  it  is  the  duty  of  the  owner  to  see  that  she  is  put  in 
complete  repair  at  the  next  convenient  port ;  if  he  does  not  he 
must  abide  the  loss,  for  it  is  of  the  essence  of  his  contract,  that 
his  vessel  shall  be  able  to  receive,  retain,  and  transport  her 
cargo. 
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^'<  nf  merchant  or  of  her  person  desiroui  of  haTing  their 
M  goods  or  merchandises  carried /ree  of  any  rUk,  in  re- 
"spect  of  loss   or  damage,  whether  th^  same    should 
*<  happen  from  the  act  ofOod  or  otkernfUti  might  have 
^*  the  same  so  carried  by  entering  into  an  agreement  for 
**  the  payment  of  an  extra  freight  proportionable  to  the 
**  accepted  responsibility,  on  application  Co  them  or  their 
^  respective  agents  :^'  tt  was  held  that  the  owner  was 
i^Dswerable  to  the  full  extent  of  the  damage  done  to 
goods  by  reason  of  the  leakiness  and  insufficiency  of  his 
lighter,  although  the  merchant  was  acquainted  with  the 
notice  before  he  sent  the  goods  on  board.     In  deliTer- 
ing  the  judgment  of  the  Court  on  this  occasion,  the  learn- 
ed Chief  Justice   (^Lord  Ellenborongk )  bM^ 
**  la  every  contract  for  the  carriage  of  goods   [  225  ] 
^*  between  a  person  holding  himself  forth  as  the 
**  owner  of  a  lighter  or  ve^9e\  ready  to  carry  goods  for 
^  hire,  and  the  person  putting  goods  on  board  or  em- 
^*  ploying  hit  Tessel  or  lighter  for  that  purpose,  it  is  a 
<*  term  of  the  contract  on  the  part  of  the  carrier  or  light- 
^ermau  implied*by  law^  that  his  vessel  is  tight,  and  fit 
^for  the  purpose  or  employment  for  which  he  offers 
**  and  holds  it  forth  to  the  public :  it  is  the  very  foun- 
^  dation  and  immediate  substratum  of  the  contract  that  it 
<<  ia  so :  the  law  presumes  a  promise   to  that  effect  on 
'^  the  part  of  the  carrier  without  any  actual  proof;  and 
<<  every  reason  of  sound  policy  and  public  convenience 
<■  requirea  it  should  be  so.''    And  the  Court  considered 
tbe  insufficiency  of  the  lighter,  **  as  a  personal  o^iect 
<*  of  the  owner^  or  more  properly  as  a  non-performance 
^  OD  hi$  part  of  what  he  had  undertaken    to  do,  vis.  to 
*^  provide  a   fit  vessel  for  the  purpose ;''  and  thought  it 
clear   that  the  only  object  of  the  notice  ^*  was  to  limit 
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*'  the  respontibilitj  of  the  owoerfl,  io  Ihoee  cei ei  only 
**  where  the  law  would  otherwise  have  made  *  f  b^cn  an- 
**  swer  for  the  neglect  of  olAer^i  and  for  aeeidentst  which 
<^  it  might  not  be  within  the  scope  of  ordinary  care  and 
<<  caution  to  provide  against  (e)."  (1) 

(tf)  LyM  ^  another  v.  MeOt,  5  Eait  428. 


(1)  The  validity  of  a  notice  of  this  nature  in  point  of  law, 
was  not  decided  in  this  case.    But  in  a  subsequent  case,  in 
which  the  validity  of  a  notice  by  a  common  carrier,  that  ^  he 
^^  would  not  be  accountable  for  goods  of  more  than  bL  yalue, 
^^  (if  lost)  unless  insured  and  paid  for  at  the  time  of  deliveiy, 
*^  and  demanded  in  one  month  after  such  damage  had  been 
<(  sustained,^^  was  questioned  as  contrary  to  the  policy  of  the 
conunon  law,  which  has  made  common  carriers  respondble  for 
all  losses,  except  those  occasioned  ^  by  the  act  of  God,  and 
^  the  King's  enemies,^'  the  Court  in  giving  judgment  declared 
that,  considering  the  length  of  time  during  which,  and  the  ex- 
tent and  universality  in  which  the  practice  of  making  such 
special  acceptances  of  goods  for  carriage  by  land  and  by  water, 
had  prevailed  in  the  kingdom  under  the  observation  and  with 
the  allowance  of  courts  of  justice,  and  with  the  sanction  also, 
and  countenance  of  the  legislature,  which  is  known  to  have 
jected  a  bill  brought  in  for  the  purpose  of  narrowing  the 
ponsibility  of  carriers  in  certain  cases,  on  the  ground  that 
riers  might  limit  their  responsibility  by  special  contract ;  and 
considering  that  there  is  no  case  to  be  met  with  in  the  books, 
in  which  the  right  of  a  carrier  thus  to  limit  his  responsibility, 
has  ever  been  by  express  decision  denied,  they  could  not  do 
otherwise  than  sustain  such  right  in  the  present  instance,  how- 
ever  liable  to  abuse  and  productive  of  inconvenience  it  might 
be ;  leaving  to  the  legislature  to  remedy  the  evil  when  it 
should  be  required.    Nicholson  v.  Willan,  5  East.  Rep.  507. 
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Aod  not  onlj  amtt  lb«  ship  and  her  fnratture  be 
ficient  for  the  toyage^  bnl  aha  onat  alao  be  foniiflbed 
with  an  adeqnafe  nomber  of  peraona  of  competent  akiH 
and  ability  to  navigate  ber.  And,  for  aailiog 
downrivera,  oat  of  barboora,  or  tbroogb  n>ada,  [SM] 
tec.  where,  either  bj  uaage,  or  the  lawa  of  the  * 
countrj,  a  pilot  ia  required,  a  ptiol  moat  be  token  on 
board  (/).  (I) 

8.  The  manner  of  taking  gooda  on  board,  and  the 
commencement  of  the  roaater^a  duty  in  thia  respect,  de- 
pend on  the  custom  of  the  particalar  place.  More  or 
leaa  ia  to  be  done  by  wharfingera  and  lightermen  accord- 
ing to  the  naage.  If  the  maater  receive  gooda  at  the 
^nay  or  beach,  or  aeod  hit  boat  for  them,  hia  reaponai^ 

(/)  EmBfigr^ih  ^o«*  1-  P-  375.  MoOmft  book  2.  ch.2.  sect.  7.  il«onit« 
Not.  59.62.  French  Ordinance,  Lit.  ft.  Tit.  1.  JHi  CapHmnt.  art  8. 

Ordin.  of  ^«*iif,  art.  59.  60. 

Ordm.  of  Jntwerp,  2  MagefU,  p.  16.  art.  9.  -    -    - 

9F€lhP99tr9  aea  Lawa.  p.  2du  26 »    -     >  As  to  Pik>t. 

Ant^  part  2.ch.  5.     •• -.-- 


Where  a  common  carrier  gives  notice  to  his  costomers,  iliat ' 
le  will  not  be  acconntable  for  any  parcel  of  more  than  5/.  vahie, 
soleas  entered  as  soch,,and  paid  for  accaidingly ;  if  a  parcel 
be  sent  above  that  valne  without  being  entered  and  paid  for  as 
aucli,  and  it  be  lost^  the  owner  of  it  cannot  recover  any  thing 
of  the  carrier.  Izett  v.  Mountain,  4  East.  Rep.  37 1 .  See  also 
Lyott  V.  Mells,  5  East  Rep.  428. 

(1)  So  in  SUva  v.  Low,  1  John.  Cas.  184.  it  was  held  that  a 
riiip  most  not  only  be  seaworthy,  but  must  be  duly  equipped 
and  manned  with  a  competent  crew  engaiged  for  the  voyage. 
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bilkj  coamieBCtfft  vif h  Ike  receipt  (g).  Is  tlie  port  of 
Ijond^m,  wilh  respect  lo  geode  inleoded  to  be  teat  coast* 
wise,  it  has  been  held  that  the  respoosibalily  of  the  whar- 
fioger  ceases  by  the  deKverjr  of  tiieai  to  the  mmU  of  the 
vessel  upon  the  wharf  (fc).  Aod  as  soon  as  any  goods 
are  put  on  boards  the  master  nust  provide  a  sufficient 
number  of  persons  to  protect  them  (i);    for,  even  if  the 

crew  be  overpowered  by  a  superior  force,  and 
[887  ]  the  goods  stolen,  while  the  ship  w  in  a  port  or 

river  wilbin  the  body  of  a  county,  the  master  aod 
owners  will  be  answerable  for  the  loss,  allhougb  they 
have  been  guilty  of  neither  fraud  nor  fault :  the  law  in 
this  instance  holding  them  responsible  from  reasons  of 
public  policy,  and  to  prevent  the  combinations  that 
might  otherwise  be  made  with  thieves  and  robbers. 

It  is  in  all  cases  tiie  duty  of  the  *  master  to  provide 
ropes,  &c.  proper  for  the  actual  reception  of  the  goods 


(g)  M^limffboiik  2.  ch.  3.  ■ecti2.  *•  Tenui  iairwnet  fiarttm  prodest 

Boceut^  Not.  88.    WwOwod,  tiV  0;  *<  cuttodm  r  wArennsfiife*  prod- 

ilf >.  4.  9. 3.  ^  etae  potest,  si  quia  advii^ilet.  La- 

(h   CtrboH  ^  another  ▼.  Hawney  **  tncitrium  fatale  darantim,    aen 

5  Espin.  N.P.  C.  41.  *<  casus  fortuitus.^t ;  at  non/kr- 

(s)  Morte  v.  Slue,    I  Vent.  190.  **  Itiai.'*   And  the  wordaofthe  iK- 

338.    SirT.  Raym.  22a     hichv,  j««^  title  Nautx  csupones  aUbu- 

Xneeland,  Hob.  17.  2  Cro.330.  Dijr.  Urii,  &c.  4  9. 3.  are,  **  nisi  si  quid 

4*  9- 1. 1.  "Nisi  hoc  eaaet  atatutum*  **  damno  fatal!  continn^at ;  inde  L.ai- 

**  materia  daretur  cam  ftiribus  ad*  **  beo  scribit,   si  quid  naufragia^ 

'*  Teraua  cos,  quos  recipiunt,  co-  '*  aut  per  Tim  piratarum  perierit, 

**  eundi,  cum  ne  nunc  auidcm  ab-  "  non  esse  iniquum  exceptionem  ^ 

**  slineant  hujusmodi   traudibua.*'  "  dari ;    idem  erit  dicendum  si  in 

But  the  word  /uret  here  means  "  stabulo  aat  in  caupona  tis  major 

thUvet  on1y»  aini  not  ro66er»,  who  "  contigerit."    So  that  our  law  at 

ccmie  with  a  superior  and  irresisti.  present  is  stricter  in  the  case  of 

ble  force ;  tnry  are  called  latrone*.-  carriers,  than  the  civil  law ;  but  it 

Thus  by  the  Dige^U  17-  2>  52.  3.  is  said  to  have  been  the  same  for- 

A  partner,  who  liai  the  care  of  the  roerly,  aod  not  to  have  charged  a 

joint  property,  is  not  answerable,  carrier  in  the  case  of*robbery»  un- 

**  si  id  latrocvdo  aut  incendio  peri«  leaa  be  travelled  by  dangerous 

'  *  erit,"  but  he  ia  answerable,  **  si  waya,   or  at  unseaaonable  hourm. 

'*  %furihu»  Bubreptum  ait  :**  Upon  See  Jotm  on  BmiimeiUtf  p.  lOS. 
which  iSathrfred  observes^  *'ad- 
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iDto  the  ship  (k).  And  if  a  cask  be  aeeideBtally  atived 
in  letting  it  down  into  the  held  of  the  ahip,  the  ONMler 
muat  answer  for  the  loss  (/).  The  ship  must  also  l^e 
furnished  wilh  proper  danuage  (pieces  of  wood  placed 
against  the  sides  and  bottom  of  the  bold)  to  preserve  the 
cargo  from  the  effects  of  leakage  according  to 
its  nature  and  quality  (m).  And  care  must  be  [228] 
taken  by  the  master  (unless  by  usage  or  agree- 
ment this  business  is  to  be  performed  by  persons  hired 
by  the  merchant)  so  to  stow  and  arrange  the  different 
articles,  of  which  the  cargo  consisls,  that  they  iwagr  oet 
be  injured  by  each  olher  or  by  the  motion  or  leakage  ef 
the  ship  (ii).  And  more  must  not  be  laken  on  boardi 
than  the  ship  can  eonvenientiy  carry,  leaving  room  for 
her  own  forniture  and  the  provisions  of  the  crew»  and 
for  the  proper  working  of  the  vessel  (o)«  Neither  may 
the  master  lake  on  board  any  contraband  goods,  where- 
by the  ship  and  other  partii  of  the  cargo  may  be  liiible 
to  forfeiture  or  detention  (/>).  (I) 

(h)  Laws   of  OleroHf  art   10,  French  Ordinance,  lit.  2.  tit,  Du 

Lawn  of  lfi#6t^»art.  33.  fVeltwod,  Capitaine,  art.  12.  Laws  of  IVU&u^, 

tit.  9.  art.  23.    Lawa  of  0/eroiiy  art.  11. 

(2)  O^Jfv.    CUnkartl^  cited  1  and  Ckirae  thereon. 
Wila.  282.  («)  i?#ccif«»    not.  20.  Ordin.   of 

(m)  Ordin.  of  Rotterdam,  2  Ma-  Hetter/iam,  2  Mag^en$,  p.  102.  art. 

jene,  101.  Art.  125.  136.  127. 

(n)   fVelhrood,  p.  29.  Ordin.  of       (p)  Mollog,  book  2.  cb.  2.  sect.  7. 

Jintwerp,  2  Magenty  p.  16.  art.  8.  Roccui,  not.  66.  fVellveod,  tit.  9« 


(1)  Admitting  that  the  master  should  not  tako  on  board  ooh'^ 
traband  goods,  without  the  leave  of  his  owner,  yet  it  may  l>e  a 
question  how  far  the  owner  would  be  liable  to  a  shipper,  whea 
coDtraband  goods  were  put  on  board  withthe  owner's  ceeseat, 
and  in  consequence  the  innocent  goods  of  a  shipper  are  captur- 
ed, detained,  or  condemned.  In  Seton  v.  Low,  1  Jlohn.Cas.  1, 
where  a  policy  was  underwritten  upon  all  lawfijtl ^oods  on  boanl 


4.  Tbe  oMMtor  flMftl  ake  tike  on  board  oo  fmlteor 
ooloorable  papers,  that  m^y  aobjoct  tbt  ahip  to  captnre 

of  a  ship,  the  Court  held  that  contrahand  goods  were  lawf al 
goods,  and  that  the  fact  of  such  goods  heing  the  goods  insored, 
need  not  be  disclosed  to  the  underwriter.  KenU  /.  said,  ^  that 
contraband  goods  were  lawful  goods,  and  that  whatever  is  not 
prohibited  to  be  exported  by  the  positire  law  of  the  coimtiy. 
Is  lawfol.  It  may  be  said  that  the  law  of  nations  is  part  ^  the 
man&cipal  law  of  the  land,  and  that  by  that  law,  contraband 
tradelipfohlbitodtonentrals,andcoii8eqaenttyanlawfiil.  This 
reasoafngis  not  destitnte  offeree ;  bat  the  feet  is  that  the  law 
of  natioBSiloes  not  declare  the  trade  to  be  unlawful  It  only 
aathorizes  the  seizure  of  the  contraband  articles  by  the  bellig* 
erent  powers,  and  this  it  does  from  necessity.  A  neutral  na- 
tion has  nothing  to  do  with  the  war,  and  is  under  no  moral  ob- 
ligation to  abandon  or  abridge  its  trade ;  and  yet  at  the  same 
time  from  the  law  of  necessity,  as  Vattel  observes,  the  powers 
at  war  have  a  right  to  seize  and  confiscate  the  contraband 
goods ;  and  this  they  may  do  from  the  principle  of  self  defence. 
The  right  of  the  hostile  power  to  seize,  this  same  very  moral 
and  correct  writer  continues  to  observe,  does  not  destroy  the 
right  of  the  neutral  to  transport  They  are  rights  tbaimay  at 
times  reciprocally  clash  and  injure  each  other.  But  this  collis- 
ion is  the  effect  of  inevitable  necessity,  and  th^  neutral  has  no 
just  right  to  complain.  A  trade  by  a  neutral  in  articles  con- 
traband of  war  is  therefore  a  lawful  trade,  though  a  trade  from 
necessity,  subject  to  inconvenience  and  loss.**  in  the  case  a- 
bove  stated)  it  may  be  theiefore  suggested,  that  the  owner  does 
not  impliedly  warrant  to  the  shipper  an  exemption  from  these 
accidents  of  war,  or  engage  that  the  ship  shall  have  none  but 
Innocent  goods  on  board.  The  same  question  may  be  made  as 
to  how  far  a  n A«t>al  owner,  wlio  transporto  property  of  a  bellig:- 
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or  dot^BtiOD  (f ) :  aod  hm  mnat  procure  and  keep  on 
board  aU  Ike  papers  aad  docamenta  required 
for  the  onanifeatatiDn  and  proteclion  of  the  ship  [  229  ] 
aod  cargo  by  the  law  of  the  coantries,  from  and 

(q)  Ovidan,  chap.   5.  art.   33.  portation  of  wine  from  foreign 

M9lkgt  book  2.  eh.  3.  sect  9.    As  parts,  see  26  Geo.  3.  c.  40.  and  27 

to  the  manliest  or  written  contents,  Geo.  3.  c.  32.  «.   11.     As   to  the 

required   for  the  importation  of  cocquet  and  transire,  required  in 

mods  into  Oreai  Britain  in  ships  CMtliti^  trade,  see  13  and  14  Cur, 

belonging;  wholly  ur   in   part  to  2.  c.  11.  and  33  Geo*  3.  c.  50.* 
BriHMh  subjecta,  and  for  the  im- 


*  See  as  to  the  manifest  requir-  316. ;  and  in  the  cooking  trade, 

ed  by  the  United  States  in  cases  Actof  t8Februarj,ir93,sect.  14. 

ofy»re/fiiM!y/i^e9,Act  of2.  March,  15. 16.  17.  2  U.  S.  L.  177  to  182. 
1799»  sect.  23.  24.  4.  U.  S.  L.  316. 

erent  in  his  ship,  is  liable  to  a  siiipper  of  innocent  goods,  which 
are  captured  and  detained  in  consequence  thereof. 

In  Barker  v.  Blakes,  9  East.  283.,  the  Court  of  King^s  Bcncli 
held  that  an  insurance  on  neutral  goods,  on  hoard  of  a  ship 
which  had  enemy's  property  on  board,  was  valid.  The  ship 
bound  from  New-York  to  Havre  de  Grace,  and  was  captured 
and  carried  into  Ei^Iand.  Lord  EUenborough  said  '^  the  Amer- 
ican was  at  liberty  to  pursue  his  commerce  with  France,  and  to 
be  a  carrier  of  goods  for  French  subjects;  at  the  risk  indeed 
of  having  his  voyage  interrupted  by  the  goods  being  seized,  or 
of  the  vessel  itself,  on  board  of  which  they  were,  being  detain- 
ed or  brought  into  British  ports  for  the  purpose  of  search ;  but 
the  mere  act  of  carrying  such  enemies'  goods  on  board  his  ves- 
sel, constituted  no  violation  of  neutrality  on  the  part  of  the 
American ;  nor  did  the  arrest  and  detention  of  his  vessel  for 
the  purpose  of  search  and  eventual  condemnation  of  the  goods, 
wMch  might  be  found  l>elonging  to  the  enemy,  form  any  breach 
of  our  duty  towards  the  American.  The  indemnity  sought  un- 
der this  policy.  Is  not  an  indemnity  to  an  enemy,  or  a  neutral, 
forfeiting  his  neutrality  by  an  act  hostllely  done  by  him  against 
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to  which  the  ship  is  boand,  and  by  the  law  of  iiatioiit  in 
general,  and  treaties  between  particular  stafea.  The 
role  of  the  Frenck  Ordinance  on  this  subject  ia,  that  the 
master  must  have  on  board  the  charier-party  and  other 
documents  reUtiog  to  \he  proof  of  his  lading  (r).  '  Valin 

(r)  Lit.  S- tit.    1.    Ckaru-partit*,    tlso /'•rAier,  Ch.-partie,nuiii.  St- 
art  10-   and    Valin  tberebn.    See 


the  interests  of  Great  Britain ;  but  an  indemnity  to  a  neutral, 
as  snob,  ag^ainst  the  consequences  of  an  act  innocently  and  al- 
lowably done  by  liim  in  the  exercise  of  his  own  neotral  rights ; 
and  as  innocently  and  allowably  to  a  certain  degree,  controlled 
and  interrupted  on  our  part,  in  the  exercise  of  oar  rights,  as 
belligerents  against  enemies^  property  found  on  board  the  ship 
of  a  neutral.  These  rights,  though  they  are  in  a  degree  ad- 
verse to  each  other,  do  not  therefore  in  the  exercise  of  them, 
necessarily  place  either  party  in  (he  situation  of  an  enemy 
to  the  other." 

Contraband  articles  found  on  board  a  ship  are  liable  to  con- 
6scatlon,  but  do  not  affect  innocent  goods  unless  belonging  to 
the  same  ovmer.     The  Staadt  Embden,  1 .  Rob.  Adm.  Rep.  26. 
And  if  the  ship  belong  to  the  same  owner,  she  will  be  liable 
to  condemnation.  The  Sarah  Christina,  1  Rob.  Adm.  Rep.  S37. 
The  Neutralitet,  3  Rob  Adm.  Rep.  295.    But  if  the  goods  be 
long  to  a  part-owner,  only  bis  share  of  the  ship  will  be  con- 
demned.    The  Jotige,  Tobias,  1  Rob.  Adm.  329.  Articles  of 
a  civil  or  doubtful  nature  may,  from  tlie  nature  of  their  destina- 
tion, become  contraband.    As  if  they  are  bound  to  a  poil  of 
naval  or  military  equipment.    The  Jonge  Margaretta,  1  Rob. 
Adm.  Rep.  189.    The  Neptunus,  3  Rob.  Adm.  Rep.  80. 

So  if  a  ship  have  contraband  goods  on  board  with  false  pa- 
pers, or  false  destination,  the  ship  will  be  subject  to  condem- 
nation. The  Franklin,  3  Rob.  Adm.  Rep.  21 7.  S.  P.  The  Ed- 
ward, 4  Rob.  Adm.  Rep.  68. 
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w  hif  comm^tary  on  the  Ordinancci  says  that  this  ar- 
ticle relates  chiefly  to  a  lime  of  war,  and  tbat  if  a  ship 
should  be  condemned  a»  good  priase  on  account  of  the 
master's  failore  in  this  respect,  he  must  answer  for  the 
event.  I  have  confined  the  rule  in  the  manner  above 
expressedi  because  it  would  be  unjust  to  charge  the 
master  or  owners  for  same  cases  of  omission^  iipon  .which 
ships  were  condemned  in  France  during  the  last  war, 
although  the  terms  of  the  condemnation  were  such  as  to 
discharge  the  insurers  from  their  responsibility,  accord- 
ing to  the  established  rule  of  the  law  of  nations,  which 
holds  the  sentence  of  a  foreign  Conrt  to  be  conclusive 
of  the  fact,  upon  which  it  is  founded  ;  and  to  which 
jule  the  Courts  ot  Justice  in  this  country  adhered  with 
ihe  dignity  belonging  to  regular  and  permanent  estal)* 
llahmenU  (I). 

(1)  It  is  absolutely  necessary  that  a  ship  should  be  doca- 
mented  according  to  the  laws  of  the  country  to  which  she  be- 
longs, according  to  treaties,  and  according  to  the  Law  of  Na- 
tions,  and  that  all  the  documents  should  be  correctly  and  legal 
ly  framed ;  otherwise  the  owner  of  the  ship,  and  the  freighter 
frill  often  incur  great  losses.     For  where  in  an  action  on  a  poli 
cy  of  insurance  a  capture  was  made  and  a  condemnation  fol 
lowed,  on  the  ground  of  an  infraction  of  the  Treaty  between 
the  United  States  of  America  and  France,  in  not  being  docu- 
mented according  to  that  Treaty,  the  Court  held  the  sentence 
conclusive  against  the  warranty  of  the  neutrality  of  the  ship. 
Baring  &  others  v.  The  Royal  Exchange  Assurance  Company, 

5  East.  99.  See  also  the  sanve  point,  Baring  and  others  v.  Clag^ 
gett,3  Bos.&  Pull.  201,  and  Lothian  &  others  v.  Henderson 

6  others,  3  Bos.  &  Pull.  499. 
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Where  bj  the  terms  of  a  charter-partj-  a  oamlMr  of 

<!ay8  is  appomted  for  the  ladiog  of  the  cargo,  either  gea« 

erallj  and  withoot  pajoient  on  that  particiilar 

[230}  account  by  tbe  merchant,  or  bj  waj  of  demm^ 

rage,  the  master  mmt  m»t  sail  before  the  espi- 

ration  of  the  time  (1). 

5.  Secondlt,  aa  to  the  caomencemeni  of  the  voj^ 
age. 

All  things  being  thvs  prepared  for  the  commence* 
ment  of  the  voyage,  the  master  mnst  forthsrith  obtain 
the  necessary  clearances,  or  permission  to  sail,  from  the 
officers  of  the  customs,  or  others,  appointed  for  the  die- 

,  ^    ,        •  I        I  I  ■■■■■■  I    ^ 

So  in  an  action  on  a  policy  o£  insarance,  it  was  decided  tliat 
the  plaintiff  could  not  recoyer,  it  appearing  that  the  ship  was 
condemned  for  not  having  a  passport  required  by  the  Treaty 
between  the  United  States  and  France  of  Fel»tniy,  1773. 
That  treaty  required  that  the  vessels  of  the  allies  should  be 
furnished  with  a  passport  exfvemAngj  inter  alia,  theploM  of  hab- 
itation of  the  Cotnmander  of  the  vessel,  which,  the  Court  were 
of  opinion,  was  net  conned  witb  by  a  passport  granting  leave 
to  ^^  G.  G.  D.,  commander  of  the  ship,  called  the  Mount  Veff* 
non,  of  the  leva  of  Phiiaddphia^  of  the  burthen  of^  &c.^  such 
description  of  place  being  applicable  to  tbe  Mtp,  as  the  last  an> 
tecedent,  and  not  to  the  eommtMier.  Barinj;^  others  v.  Chris- 
tie, 5  East  Rep.  398. 

See  also  to  the  same  purpose,  Silta  v.  Low,  1  John.  Cas. 
184.,  andGoix  V.  Low,  1  John.  Cas.  341. 

(1)  But  it  seems  he  Is  not  bound  to  wait  beyond  the  time 
for  a  cargo,  because  the  owner  will  not  be  entitled  to  demur- 
n^e  unless  specially  stipulated.  Robertson  v.  Betbune,  3  John.  . 
Rep.  342. 
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charfpof  Tesflebt  and  pay  (9)  the  oeceflfary  porl'apd 
other  charges  for  that  par  pose,  aod  commeiice  bia  voy- 
age without  delay,  aa  bood  aa  the  weather  ia  favoiira* 
Me  (t).  But  he  muat  on  no  account  aail  out  daring 
tempeatnooa  weather  (t»).  By  most  of  the  ancient  iaa« 
rioe  ordinances,  the  master  ia  required  before  he  hoiata 
aail  to  consult  his  mate,  pilot,  and  others  of  the  crew,  as 
to  the  wind  and  weather  (oe),  but  I  apprehend  such  con- 
aultation  is  not  required  by  the  law  of  El$kgland^  accord- 
ing to  which  the  entire  managesaent  of  the  ship  is  in- 
trusted  to  the  roaster. 

6.  If  there  has  been  an   undertaking  or  war- 
ranty to  sail  with  convoy  (y),   the  vessel  most    [231  ] 
repair  to  the  place  of  rendezvous  for  that  pur* 

(«)  Oiddon,  ch.  5.  art.  SS-Mhlh^  ized  by  them*  or  were  proceeding 

book  %  ch.  3.  lect.  9.  Ante,  167.  with  due  diligence  from  their  port 

it)  AnUt  ch.  1.  of  thii  part,aect.  of  clearance  to  join  convo7,or  were 

12.  Ordin.  of  RoUenhm,  2  Ma-  bound  to  or  from  a  port  or  place  in 

jvn**  p.  102.  art.  12a.  Irtland,  or  from  one  port  or  place 

The  Ordin.  of  the  Bdtue  Tnotu  in  OredtBriiain  to  another,or  such 

allows  /«•  or  three  days.  as  belonged  to  the   EatUhuUa  or 

(11)  M$Ut^,  book  2.  ch.  2.  sect.  Jhtdittu^Bajf  Company,  might  sail 

4.  J7occv«,  not.  56.  from  any  port  or  place  without 

(x)  WaiwMd,  tit.  8.  p.  26.    Or-  convmr;  and  the  master  was  re* 

din.  of  .^#we7^»  2  MagetUf  p.  17.  quired  to  use  his  utmost  endeay- 

art.  11.    Smerigon^  tom.  i.  p.  376.  our  to  continue  with  the  convoy 

This  author   also  observes,  that,  during  the  whole,  or  sudi  part,  of 

altlioagli  the  master  is  bound  on  the  voyage,  as  they  were  appoint* 

this  and  other  occasions  to  ask  the  ed  to  protect  him,  and  not  separate 

adTioe  of  his  crew,  yet  he  is  not  without  leave  of  the  commanding 

bound  to  submit  blindly  to  it,  if  it  oiBcer.     If  the  master  departed 

is  bad,  or  if  under  the  circum-  without  convey,  or  wilfully  sepa« 

stances  it  appears  to  be  bad.  rated  from  them,  he  was  to  for&it 

iy)  By  9iat.  38  Oe;  3.  chap,  76.  KXNML  or  in  case  any  part  of  his 

wliich  was   made  to  continue  in  cargoconsistedof  military  or  nav- 

fi>rcc  until  the  signing  of  the  pre*  al  stores,  1500/.  (which  however 

liminariea  of  peacCf  (of  which  the  might  be  mitigated  to  a  sum  not 

ratilication    was  exchanged    be*  leas  than  50/.  by  the  Court  which 

tween  this  country  and  France  on  tried  the  cause),  to  be  recovered 

the  10th  of  October,  1801),  no  ship  by  a  common  informer.     And  the 

except  tiich  aa  were  not  required  master  was  to  give  a  bond  before 

to  be  reg]Stered,or  had  a  license  he  could  be  allowed  to  clear  out- 

ftvr  that  purpose  from  the  Lords  of  wards,in  the  penalty  of  the  value 

the  Admiralty,  or  persons  author-  of  the  ahip,  which  was  to  be  for* 
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pose,  and  the  natter  mutt  pat  fafoMelf  under  the  pn>tec« 
tioo.  and  control  of  the  shipa  of  war  appointed  under 
the  aotboritjr  of  tl|e  goveninient  for  the  guard  of  mer- 
cbant  vesfleb,  bound  to  the  place  of  his  deatioation. 
A  warranljr  that  the  vessel  ahaUYail  irith  convoy  is  very 
common  in  a  policy  of  insurance,  and  in  that  ^case,  if  it 
be  not  complied  wi(b«  the  insurance  becoaea 
[  232  ]  absolutely  void,  and  the  i nsurere  are  not  an- 
swerable for  a  loss  happening  by  tempest,  or 
other  accident  whoUy  independent  of  the  subject  of  the 
warranty,  for  which  they  would  otherwise  be  liable. 
But  if  the  warranty  be  made  hy  the  maater  or  owner  to 
the  merchant,  and  not  compKed  with,  the  master  or 
owner  rosy  be  responsible  forA  loss  happening  by  tem- 
pest or  other  accident,  for  which  otherwise  the  master 
or  owner  would  not  be  liable.  The  merchant  having 
trusted  to  this  warranty  of  the  master  or  owner,  and  in 
confidence  of  its  performance  made  a  similar  warranty 
in  his  contract  with  the  insurers,  and  having  lost  the 
beneSt  of  his  itisurance  by  the  breach  of  the  warranty 
on  the  part  of  the  master  and  ownera,  has  a  right  to  re- 
ceive from  them  the  indemnity,  which  he  has  lost  by 
their  misconduct.  This  warranty  has  been  so  fully  and 
ably  treated  by  Jiff.  Park  (s),  in  his  valuable  book  on 
insurance,  that  I  should  forbear  to  enter  upon  it  here, 

felted  if  he  isiled  without  convoy,  tnd  upon  conviction  shdl  be  fined 

or  wilfully  separated    from  the  at  the  discretion  of  the  Court  in  a 

convoy  witliout  leave  of  the  com-  sum  not  eiceeding  SOOL  and  auficr 

nunder.  imprisonment  for  a  term  not  ex- 

By  43  Gtf«.  3«  e.  150.  «.  5.  the  ceedinroneytor. 
master  of  a  vessel  under  convoy, .      (s)  Park  on  insurance,  chap.  18. 

who  wilfoHy  disobeys  the  signals  The  same  subject  is  also  very  fully 

or  lawful  commands  of  the  com-  discussed  in  Mr,  Serjeant  Mmr- 

mandef,   or  deserts   the  convoy  thalVt  excellent  treatise  on  the 

without  notice  and  leave,  may  be  Lawof  Insurance,  published  about 

articled  e^ntvKl  in  the  Court  of  the  same  time  as  the  irst  cditkm 

Admu«Uy,attbesuitof  tlieCrown,  oF  this  book. 
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dHd  ftol  a  raftresee  to  the  leTenil  decided  poiDts  and 
aalboriliee  od  the  mbject  appear  absolotely  necessary  in 
tUa  place. 

Tbe  convoj  must  be  a  skip  or  ships  of  war  appointed 
wider  the  aotfaority  of  the  government,  that  is,  immedi* 
elelj  bjr  the  goFernment,  or  by  tbe  commander  in  chief 
on  a  particular  atalion*  Tbe  protection  of  a 
ship  of  war  accidentaliy  boond  on  the  same  voy-  [CSS] 
mgt^  although  diacliarging  the  office  of  a  convoy, 
ia  not  a  convoy  within  Ihe  meaning  of  this  warranty  (a). 

But  this  warranty  to  sail  or  depart  with  convoy,  does 
not  mean  that  the  vessel  shall  depart  with  convoy  im- 
asediaJely  from  the  lading  porti  but  only  from  the  place 
of  reodesvooa  appointed  for  vessels  bound  from  that 
port*  From  many  ports,  and  among  others  from  the 
port  of  London f  no  convoy  ever  sails*  It  has  therefore 
been  held  sufficient  for  a  vessel  boond  from  London  to 
anil  with  convoy  from  the  Downs  (b)  ;  and  even  from 
8pUk§adf  when  there- was  no  convoy  appointed  at  the 
Downs  (e). 

Neither  doea  it  require  the  veasel  to  sail  with  convoy 
bound  to  the  precise  place  of  her  deal inat ion*  But  if 
tbe  vessel  sail  with  the  only  convoy  appointed  for  vessels 
goifl^  to  tbe  place  of  her  destination,  it  is  sufficient. 
Thus  where  a  policy  had  been  effected  on  goods  on  board 
a  ahtp  caUed  the  LUlU  Belsey^  on  a  voyage  at  and  from 
London  lo  Saml  Sebastian  in  Spaing  warranted  lo  depart 
with  convoy  for  the  voyage,  and  at  the  Irial  of  an  action 
brought  against  tbe  underwriters  it  appeared  that  no 
convoy  was  appointed  directly  to  Saini  Sebastian^  but 

* 

(a)  MMett  v.iV^«fi,Pftrk  on  la^        («>  ehrdnt  v.  Mvrktfp  2  Sin. 
fnrmce^  chap.  18.  p.  339.  1365. 

(i)  Leihutkr's  cmc,  2  Salk.  443. 
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Ikat  tke  JUilb  JBcliqf  nMed  mdOT  €omw0y  of  a 

ron  of  frigatett  tke  coasaader  of  vkieh  liad 
[234]   orden   froa   the   Admiralty  to  take  witk   kirn 

tko  WtOMU  and  aaotker  frigate  and  proceed  to 
tKbrdUart  and  fo  take  wif k  kim  sock  akipt  aa  akonld  lie 
at  fl^tlkeod  bound  to  BUhoa  (wkick  ia  irery  near  and  in 
tke  conrae  to  Sntnl  Seboafioii),  and  to  detack  tke  W^azh 
witk  tke  latter  vitk  ordera  to  aee  tkem  aafe  to  Btffroo  ; 
and  on  tiie  royage  Ike  commodore  made  a  aignal  for 
Ike  WmuU  to  part  company,  and  take  vilk  tier  anck 
akipa  aa  were  bound  to  BUboa  and  Saimi  SfboHum^  ia 
obedience  to  wkick  tke  WeasU  parted  company,  and 
took  witk  ker  the  Liitle  Beiieg  and  otker  akipa  boond 
for  Bttkon  and  Saimi  Sebastian^  bot  aoon  afler  parted 
witk  tkem  in  ckaae  of  a  alrange  skip,  and  did  not  after- 
warda  join  tkem  ;  a  jury  of  merckanta,  to  wkom  Ckt^ 
Justice  Egrt  left  tke  qoeation,  determined  tbia  to  l>e  a 
aailii^  witk  convoy  according  to  I  be  meaning  of  the  war- 
ranty, and  tke  Conrt  of  Common  Pleaa  aflerwarda  ap- 
proved of  tke  verdict  (d). 

In  tke  caae  jost  quoted,  tke  convoy  under  wkick  tbe 
veaael  sailed,  waa  in  eflect  tke  convoy  for  tbe  wkote 
voyage,  altkoogh  not  intended  acloally  for  Saint  Sebas- 
tian. It  aometimea  kappena  tbat  tbe  force  first  appoint- 
ed is  to  accompany  the  abips  only  for  a  part  of  their 
Toyage,  and  to  be  succeeded  by  another  ;  at  other  times 
a  amall  force  is  detached  from  the   main  liody   to  bring 

them  op  to  a  particular  point  :  if  a  veaael  aait 
f  235  ]   under  the  protection  of  the  force  thus  appointed 

(e)f  or  detached  (/),  the  warranty  is  satiafied. 

{d)  Vltgutm  V.  Bewidte,  S  Hen.  j«r,  ibid. 

Bl«ck.  551.  (/)  JMamtfir V.  ^^^  Marshall, 

(0)  Smith  V,  JUaddutth  Pafk,  bo6k  1.  ch.  8.  acct.  4     JtudUn  v. 

oh.  18.  p.  349.  i»e  Gardy  «.  Cliyb  />»/»  8Bot.  fc  Pul.  111. 
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Bat  this  wamoty  require!  not  only  that  the  vettel 
shall  commeBce  the  iwyage  nnder  the  protection  of  the 
convoy,  boi  also  that  she  shall  cootinae  during  its  course 
under  the  same  protection  (g)^  ooless  prevented  from 
•o  doing  by  tempest  or  other  unavoidable  aecidenti 
in  which  cases  the  master  and  owners  wiH  be  excused, 
if  the  master  does  all  that  ia  in  his  power  to  keep  the 
benefit  of  the  convoy  (h). 

Neither  is  it  soiBcient  for  the  maatur  to  aaH  in  com- 
pany with  the  ships  of  war  appointed  as  the  convoy,  but 
he  mast  before  the  departure  obtaio,  or  at  least  oae  all 
doe  diligence  to  obtain,  the  sailing  instructions  and  or- 
ders  delivered  out  by  the  commander  of  the  convoy  to 
the  masters  of  the  trading  vessels,  that  are  to  sail  under 
his  protection.  The  necessity  of  obtaining  such  orders, 
if  possible,  ia  fully  established  by  the  two  cases  Webb  9* 
Thomson  (i),  and  AndetBon  «.  Piteketf  in  the  Court  of 
Common  Pleas  (k) ;  in  the  last  of  which  Lord  Eldon 
obeerves,  **  It  being  once  decided,  that  a  convoy  with- 
in the  terms  of  the  policy,  mesne  a  convoy  appointee!^ 
by  government,  it  seems  to  follow  of  necessity  that 
the  ship  most  depart  with  sailing  instructions, 
*^  if  by  the  due  diligence  of  the  master  they  can  [  236  ] 
^*  be  obtained.  The  value  of  a  convoy  appoint- 
<«ed  by  government  in  a  great  measure  arises  from  its 
**  taking  the  ships  under  control  as  well  as  under  pro- 
**  tection.  But  that  control  does  not  commence  unlit 
'*  aniling  instructions  have  been  obtained  ;  nor  can  it  be 
^^  enforced  otherwise  than  by  their  means.  Indeed  Ibe 
*'  reaaon  of  that  rule,   which  requires  that  the  convoy 

Of)  LUbf  V.  Evert  Dou|^.  73.  (0  WM  v.  TAom^on,  1  Bos.  k. 

CA)  A#^y  V-  Legendrot  CsKh.    Piitl.  5. 
916.  S  Lev.  330.  {k)  Anderson  «.  Pitcher  a  mf0, 

3  Bot.  ft  Pall.  164. 
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<<  should  be  aj^poioted  by  goveroment,  ahewi  ibe  ne- 
*<cesftit7  of  having  tailing  iaatriuHions ;  aince  without 
*<  them  the  ahip  doea  not  stand  in  that  relation,  or  noder 
^Mhose  circomstaoceay  in  which  she  can  take  the  full 
^  benefit  of  the  government  cohvoj*  If  the  fleet  be 
<*  diapersed  by  a  storm,  how  is  she  to  learn  the  place  of 
"  rendesvoos  ?  If  it  be  attacked  by  the  enemy,  how  is 
*<she  to  obey  signals?  In  short,  what  communkatm 
*<  can  the  protected  hare  with  the  protecting  force  ?  It 
^*  has  been  contended,  that  if  she  be  under  the  protection 
^  of  the  guns,  it  is  suiBcient.  But  will  it  be  contended 
**  that,  provided  she  be  under  the  protection  of  the  gwos 
<<  at  her  departure,  though  aailiog  instructions  be  never 
^  obtained  during  the  voyage,  or  not  till  the  last  day  of 
*Mhe  voyage,  the  warranty  is  complied  with?  Either 
**  sailing  instructions  are  not  neceasary,  or,  if  they  be 
<<  necessary,  they  most  be  so  at  some  given  period,  and 
«  can  only  be  dispensed  with  in  some  particular  caaea. 
"  Then  can  any  other  period  be  assigned  but  the  begio- 
**  tting  of  the  voyage  ?" 

Each  of  these  two  cases  arose  from  the  loaa 
[237  ]  of  the  same  vessel,  the  Ooldm^  Orov^^  which  had 
been  insured  at  and  from  London  to  the  IFeal* 
Indies^  with  leave  to  go  to  the  place  of  rendearoas  to 
join  convoy,  and  warranted  to  sail  from  thence  with 
convoy  for  the  voyage  ;  and  in  Ihe  last  of  them,  in  which 
the  facts  are  most  fully  stated,  it  appeared  that  the  ship 
arrived  at  Spiiluad  about  fttne  o'clock  in  the  morniDg 
of  the  15th  November  1795 ;  that  ahe  came  round  under 
the  care  of  the  first  mate,  the  captain  himself  being  oa 
shore  at  Portsmouth;  that  on  the  preceding  day  (the 
14tb)  sailing  instructions  were  delivered  at  PoWamoiiffc 
to  all  such  ships,  as   applied  regularly  for  them  ;  and 
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that  the  captain  of  tbe  Qolden  Orove^  preTious  to  her  ar« 
mal,  made  enquiry  coocerning  sailing  initroclioBS,  bnt 
found  that  they  could  not  be  obtained  until  the  ship  was 
actually  in  sight ;  that  on  the  15th  of  November^  by 
day«light,  admiral  Sir  H.  C.  ChrxBiian^  the  commander 
of  the  convoy,  got  under  weighs  but  had  not  entirely 
quitted  the  roadstead  until  about /our  o'clotk  in  the 
evening :  and  when  he  got  under  saili  be  left  the  Trt* 
deni  frigate  to  bring  up  sueh  vessels  as  did  not  weigh 
anchor  with  him ;  that  about  one  o'clock  of  the  same 
day  tbe  captain  of  the  Oolden  Orove  repaired  on  board, 
and  got  under  weigh,  at  which  time  the  Trident  had  al- 
so got  under  weigh,  and  both  the  admiral's  ship  and  the 
Tridmi  had  then  proceeded  so  far,  that  it  was  clear:  the 
Oolffen  Orove  could  not  overtake  the  former  soon  enough 
for  the  captain  to  go  on  board  that  night,  and  it  was  even 
doubtful  whether  he  could  overtake  the  latter. 
That  on  the  next  day,  between  ten  and  twelve  [  238  ] 
o'clock  iathe  forenoon,  the  captain  of  (he  Oold' 
en  Qrove^  being  only  a  quarter  of  a  mile  from  the  admi- 
ral's ship,  went  on  board  her,  and  obtained  sailing  in- 
structions: that  soon  afterwards  the  Qolden  Oreve  was 
lost  bating  been  from  the  time  of  her  departure  to  that 
of  the  loss  under  the  protection  of  the  convoy.  Upon 
this  state  of  facts,  it  was  held,  that  the  warranty  was 
not  complied  with ;  for  either  the  ship  had  not  arrived 
time  enough  to  obtain  sailing  instructions,  or,  if  she  had 
arrived  time  enough,  her  captain  had  not  used  the 
oecessary  endeavours  to  obtain  them  before  she  sailed* 
On  the  other  hand,  if  the  master  do  all  in  his  power 
to  obtain  sailing  instructions,  but  is  prevented  from  oh* 
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tsioiog  tlMm  by  the  badoeaa  of  the  weather  (i) ;  or  if 
they  are  refased  by  the  commander  of  the  convoy  (m) ; 

the  warranty  ia  complied  with  (n). 
[239]  7.  Thirdlt,  aa  to  the  coune  of  the  voyage* 
Having  commenced  bia  voyage,  the  muter 
Aiiiat  proceed  to  the  place  of  deatination  without  deity 
and  without  stopping  at  any  intermediate  port,  or  devi- 
ating from  the  straight  and  ahorlest  course,  unless  such 
stopping  or  deviation  be  oeceaaary  to  repair  ibe  sUp 
from  the  effects  of  accident  or  tempeat,  or  to  avoid  es- 
emies  or  pirates,  by  whom  he  has  good  reason  to  Ms- 
pect  that  he  shall  be  attacked,  if  he  proceeds  in  the  or- 
dinary track,  and  whom  he  baa  good  reason  lo  hope 
that  he  may  escape  by  delay  or  deviation ;  or  ualeM  tke 
ahip  aail  to  the  places  resorted  to  in  long  voyages  for  a 
supply  of  water  or  provisions  by  comsMMi  sod  eslib* 
lisbed  iisage  (o).  (1)      And  If  the  ahip  has  the  Qlisro^ 

(0  Vict^rin  v,  Cleeve,   3   Stra.  owners:    and  that^  whenever  con- 

1250.    The  cause  was  tried  heibffe  voy  was  required,  the  roaster  vn 

Chi^JmtUe  Lee  at  GuildhalL  to  bring  his  ship  to  the  reodei^ 

(m)reedonv.fFilm9t,by  Ch.Ju9'  and   receive  sailiD|p  instnictioM 

Lee,  at  Guildhall.    J'urk,  ch.  18.  (er^ree   f0ur   te  reute)  from  tlie 

p.  341.  nocif.  commandants  and  obey  bis  ^"^^^ 

(fi)  A. very  full  account  of  the  re-  and  not  separate  from  him*  The 

pilations  made  at  different  times  Ordinance   of  Hamkurg^  ot  the 

in  France,  on  the  subject  of  con-  year  1731,  tit.  4.  art.  4.  peqoiwj 

voy>  is  f^ven  in  Vaiin*»  Commenta-  the  roaster  to  receive  a  totter  •! 

ry  on  the  French  Ordinanee,  lom.  i»  instructions  from  the  coipnMnMr 

p.  691.  by  which  it  appears  that  at  of  the  convoy,  3  Magene,  3H. 

E articular  periods  merchant  ships        (•)  Beceue  4b  ueeee*  not  51  tee 

ave  been  absolutely  forbidden  to  Fork  on  Insurance,  chsp*  ir*^ 

sail  without  convoy,  under  very  Deviation.    /V«nrA  Ordinance, Bt- 

•evere  penalties  on  the  master  and  3.  tit>  3.  JDuJret-  art- 10* 

(1)  As  to  wbai  will  amount  \o  a  ralificafion  of  a  devi- 
ation by  the  roaster,  and  a  waiver  of  the  right  to  dsDSg- 
es»  on  the  part  of  Ihe  owner,  see  the  case  of  Codwi«e  v« 
Hacker,  1  Gaine's  New-Yoric  Rep.  626.  See  alio 
Thurston  v.  The  Colambia  Insur« 
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tooe  te  meet  with  eoemies  or  pirates,  the  master  roust 
perform  the  part  of  a  valiant  mao,  and  make  the  best 
resistance  vbicb  the  comparative  streogth  of  bis  ship 
and  crew  will  allow  (p). 

By  the  treatise  called  fbe  Guidon,  if  b  declared,  that 
if  the  master,  by  connivance  with  robbers,  or  bj  his 
entreaties,  obtiins  from  tbem  any  part  of  the  cargo  by 
way  of  payment  of  his  freight,  he  iiball  restore  such  part 
to  the  merchant  receiving  the  freight  due  in  respect  of 
it.  And  if  the  robbers  pay  him  the  freight  of  his  ship, 
be  shall  give  an  account  of  the  money  paid,  and  the 
money  shall  be  distributed  by  way  of  general 
average  between  the  goods  stolen  and  the  [240] 
freight  of  the  ship  (jq).    1  have  already   men- 

iP)    Ordnance  of  the  fHante-        (v^  Omdtr^  chap.  6.  art.  2.  fi. 
Twmut  art.  35,  36,  3r.  i2«€cii«,    229. 
oot.  70.  Ante,  part.  2.Gh.4.  aect.lO. 


Company,  3  Caine's  New-York  Rep.  89,  cited  ante  p.  167.  as 
to  what  deviation  will  not  amount  barratry. 

Under  an  authority  to  go  from  New- York  to  Barbadoes  and 
a  niarket,  the  master  has  authority  Xo^'bonafidt  from  Island 
to  Island  in  the  West  Indies,  until  he  has  sold  the  whole  of  his 
cai|^o.  He  mayjieil  a  part  at  one  port  and  a  part  at  another, 
until  the  whole  is  disposed  of.  So  decided  in  favour  of  an 
owner  on  a  policy  of  insurance,  in  Maxwell  v.  Robinson,  &c, 
1  John.  Rep.  333. 

It  seems  that  a  stopping  to  relieve  a  ship  in  distress  is  not  a 
deviation,  and  will  not  discharge  an  underwriter  ;  for  if  it 
would,  no  master  would  be  justified  in  using  ab  exertion  to  save 
a  vessel  in  the  most  imminent  danger  of  perishing.  Per  Mar* 
shall,  C.  J.  in  Mason  v.  Ship  Blaireau,  2  Granch.  Rep.  257. 
note. 
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fioned  the  provisions  of  the  Engluh  legbWurc  oo  ttis 

sabject  (r). 

If  I  he  ship  be  driven  into  a  port  out  of  the  course  of . 
the  voyage  by  tempest,  or  the  master  sail  thither  for  any 
oT  the  before  mentioned  reasons,  he  must  wait  no  longer 
than  necessity  requires,  but  sail  again  without  delay ; 
and  for  that  purpose  supply  his  ship  with  the  requisite 
necessaries  or  repairs  as  expeditiously  as  he  can  (1). 

(r)  JItite,  part  2.  ch.  4.  sect  10. 


(1)  In  such  a  case  it  seems  the  ship  may  receive  goods  oo 
board  on  freight,  at  the  port  of  necessity,  if  it  may  be  done 
without  deviation  or  delay,  or  otherwise  increasing  the  risk  of 
the  insurers.  Therefore  in  Raine  v.  Bell,  9  East  195.  where  a 
ship  and  freight  were  insured  from  her  port  of  loading  in  Spain 
to  London,  with  liberty  to  touch  and  stay  at  any  port  or  place 
whatever,  and  the  ship  was  obliged,  in  consequence  of  want  of 
provisions,  to  put  into  Gibraltar,  and  while  she  lay  there  the 
master  took  onboard  some  chests  of  dollars  on  freight, but  the 
voyage  appeared  not  to  have  been  delayed  thereby,  and  the 
ship  was  afterwards  lost  on  her  homeward  voyage.  The  Court 
held  that  the  trading  at  Gibraltar  did  not  avoid  this  policy. 
Lord  BUienborough  said,  that  '^  he  reserved  giving  any  opinion 
as  to  the  operation  of  a  change  of  cargo  in  the  case  of  a  policy 
on  goods ;  because  the  taking  in  other  goods  in  the  course  of 
one  entire  voyage,  where  it  is  not  provided  for,  may  be  con- 
tended to  constitute  a  different  adventure  from  that  on  which 
the  ship  started  with  her  original  cargo.''  In  Stltt  v.  Wardell, 
2  Esp.  N.  P.  C.  610.  Lord  Kenyon  held  that  under  a  policy  on 
a  ship,^"  with  liberty  to  touch  and  stay  at  any  port  or  ports 
without  prejudice,"  the  insured  has  no  right  to  break  bulk  in 
any  port,  to  which  the  ship  is  driven  by  necessity ;  if  he  does, 
the  policy  is  void.  And  in  Sheriff  v.  Potts,  5  Esp.  N.  P.  C.  on 


DUTIES  or  HUSTBR  AND  OWNERS.  Sfi 

••  If  b J  reason  of  the  dainage  done  to  the  ship,  or 
Ihrongh  want  of  neceasarj  materialsy  ake  cannot  be  re- 
paired at  allf  of  not  without  very  great  loaa  of  time,  tlie 
nuaster  is  at  liberiy  to  procure  another  ship  to  transport 
llie  cargo  to  the  place  of  destination  (s).  But  if  his 
o«o  ship  can  be  repaired,  he  is  not  bound  to  send  the 
cargo  by  another,  but  may  detain  it  till  the  repairs  are 
made,  and  cTon  hypothecate  it  for  the  expense  of  them : 
that  IB,  supposing  it  not  to  be  of  a  perishable  nature ;  if 
it  be  of  such  a  nature,  he  ought  either  to  tranship  or  sell  it, 
according  as  the  one  or  the  other  wilt  be  most  beneficial 
to  the  merebant  (/)•  So  if  the  ship  has  been 
wrecked,  and  the  caq;o  saved.  And  if  on  the  [241] 
high  seas,  the  ship  be  in  imminent  danger  of 
sinking,  and  another  ship  apparently  of  sufficient  ability 

(i)  Laws  of  Oleron,  art.  4.  and  Lord  Mansfield  in  the  case  of  Luhe 

CZeiroc  thereon.  JVencA Ordinance,  v.  Lyde^  2  Rurr.  S89. 

Ut.  3.  tit.  3.  JVei.art.ll.  and  VaUn  (I)  See  the  judgment  pronounc- 

there^n.  MtUhSft  bode.  3.  chap.  4.  ed  by  Sir  W*  ScqU,  in  the  case  of 

9tCL5.0T^in.o(AntTMrp,%Maj^''  the  GttATiTUDiiri,     Mazzolat    3 

em»f^  44« «rt.  a.-Oidui. oiM^tUr^  Bob.  A.  R.  p.  340.  dtfid,  ante*  part 

dam,"^  MagWB,^,  VAmX.  147,148.  3.  ch.  3.  sect  39. 
See  also  toe  judgment  deUvmdby 


a  policy  on  a  ship  at  and  from  Gneinse j  to  Gibraltar,  with  lib- 
erty to  touch  and  discharge  goods  at  Lisbon^Lord  Eilenborough 
was  of.opinion  that  tids  did  not  authorize  the  insured  to  take  in 
caigo  at  Lisbon ;  for  the  liberty  was  to  discharge  her  cargo 
only  ;  and  the  taking  in  the  cargo  at  Lisbon  was  a  new  adven- 
ture ;  and  further,that  a  clause  in  the  policy  to  return  premium 
if  the  ship  sailed  from  Lisbon  with  convoy,  did  not  help  the 
case.  But'Lawrence  J.  in  the  above  case,  in  9  East,  doubted 
the  authority  of  Stitt  v.  Wardell.  But  all  the  Court  held  that 
nothing  would  jnstify  the  taking  in  any  cargo  in  the  course  of 
the  royage,  which  would  enhance  the  risk  of  the  underwriter. 
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be  pftniiDg  bj,  the  oitster  may  remoTe  the  cargo  «to 
■Qch  ship,  and  altboogh  bia  own  ahip  happes  lo  onUive 
tbe  storm,  and  f  be  otber  perish  with  th^  cargo^  he  wil 
not  be  aoawerable  for  the  kiaa  (])• 

9.  Moreover  tbe  master  most  doriog  tbe  rojmgt  fake 
all  possible  care  of  the  cargo  (m),  aod  althosgh  be  ia  not 
resjKinsible  for  injorj  done  to  it  in  consequence  of  s 
leak  in  the  ship  occasioned  bj  tempest  or  other  accident; 
jet  where  rats  occasioned  a  leak  in  the  ▼easel,  wbeiebj 
the  goods  were  spoiled,  the  master  was  held  responaibis 
for  the  damage,  notwithstanding  the  crew  aflerwarda  bj 
pumping,  &c.  did  all  thej  could  to  preserTe  the  cargo 
from  ipjorjr  (v).  And  this  determination  agrees  with 
the  rule  laid  down  hy  Aocaia,  who  aays,  if  mice  eat  the 
cargo,  and  thereby  occasion  no  small  injury  to  the  mer* 
chant,  the  roaster  must  make  good  the  loss,  becanse  he 
is  guilty  of  a  fault«     Yet  if  he  had  cats  on  board  his  shipi 


(«)  Emeri^mg^  torn.  i.  p.  377-        (v)  JkUe  th  Bdli^  1  Wils.  38L 


(1)  But  the  master  has  no  general  authority  to  seU  the  cargo 
where  the  ship  is  disabled  from  completing  her  voyage.  And 
though  he  obtain  an  order  of  a  Vice-Admiralty  Court  for  a  sale, 
it  will  still  be  considered' a  tortious  act  in  him.  Therefore 
where  a  ship  bound  from  Honduras  to  London,  was  captured 
and  recaptured,  and  was  wrecked  at  St.  Kitts,  where  she  was 
carried  hy  the  recaptors,  and  a  sale  of  the  cargo  was  directed 
by  the  Vice-Admiralty  Court  there  an  the  appliccUion  of  the 
master^  acting  bona  fide  for  the  benefit  of  all  concerned,  but 
without  any  orders  from  any,  the  Court  held  the  sale  tortioosw 
Hunter  v.  Prinsep,  10  East  378. 
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he  shall  be  escused  (tv).  Thia  rule  and  the 
exception  to  it«  although  bearieg  lomeir hat  of  a  f242] 
lodicroos  airi  furnish  a  food  illuatratioii  of  the 
general  principle,  bj  which  the  master  and  owners  are 
lield  responsible  for  every  injury,  that  might  have  been 
prevented  by  human  foresight  or  care*  In  conformity 
to  which  principle  they  are  responsible  for  goods  stolen 
or  embeasled  on  board  the  ship  by  the  crew  or  other 
persons  (x),  or  lost  or  injured  In  consequence  of  the 
ship  sailing  in  fair  weather  against  a  rock  or  shallow 
known  to  expert  mariners  (y). 

So  where  in  a  voyage  from  Hull  to  Ominsborough  a 
vessel  was  sunk  in  the  river  Trent  by  striking  against 
the  anchor  of  another,  which  anchor  lay  under  water^ 
and  without  a  buoy,  whereby  some  goods  in  the  former 
were  injured,  the  owners  thereof  were  held  responsible 
for  the  injury  (s). 

lO.  If  the  master,  being  compelled  to  take  refuge  in 
a  foreign  port  during  the  course  of  his  voyage,  has  oc- 
casion for  money  for  the  repairs  of  the  ship,  or  other 
expense  necessary  to  enable  him  to  prosecute  and  com* 
plete  the  voyage,  and  cannot  otherwise  conveniently  ob^ 
tain  it,  he  may  either  hypothecate  the  whole  cargo  or  seN 
a  part  of  it  for  this  purpose  (a) ;  in  the  latter  case,  if 
the  ship  reach  the  place  of  destination,  the  mer- 
chant will  be  entitled  to  receive  the  clear  [243] 
value,  for  which  the  goods  might  have  been  sold 

(«)i7«ee«f»iK>t.5S.  sndieeJ«iMt  {^)  Emerifonf   torn.  1.    p.  373. 

on  Bailmenti*  p*  105.  Thit  rule  is  B9ceu»t  not.  55.  poMt^  ^^.  tcct,  6. 

ItiddownintlieCofuoliModb/maiVy  (ar)  Pr^pHetQrt  of  the  Trent  and 

emp.  65  and  66.  and  adopted  by  Mereey  ihndgatUn  v.  JVeed^  East. 

all  fbi«ian  writer*  on  thia  aubject  Ter.  1785.  in  K.B.  Poat,256. 9ect.  5. 

JTiMhlfafttoro.  i.p.  377,  378.  (a)  The   GmATirrniwa,    Mnx- 

(x)  M9cemt  not.  4a   WelhfO0d,  tola,  3  Rob.  A.  R.  340.  cited  ante, 

tit.  9.  p«30.  part  3.  ch«  3.  9CcU79, 
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ID  the  bill  of  lading ;  in  case  of  any  kMt,  that  became 
the  tubject  of  general  average,  the  Civil  Law  impoaed 
upon  the  master  the  dutj  of  adjusting  and  settling  such 
average,  and  obtaining  from  the  owners  of  the  cargo 
saved,  (he  sums  to  be  paid  as  a  contribution  to  the  loss, 
and  allowed  him  to  detain  the  cargo  for  that  purpose  (/)» 
This  power  of  detaining  the  cargo  is  also  given  by  the 
laws  of  OUron  (g),  and  by  the  Frenek  Ordinance  (ky 
It  is  said  to  be  the  practice  in  this  country,  in  the  case 
of  a  general  ship,  for  the  master  to  take  security  from 

(/)  -Di>.  14. 2. 2.  (A)  Liv.  3.  tit  8.  du  Jet,  art.  2U 

(jr)  Art.  9. 


and  delivered  to,  a  passenger.  That  the  cochineal  was  condem- 
ned .though  the  ship  and  the  gpreater  part  of  the  cargo  wa» 
cleared  as  neutral  property.    The  Judge  who  tried  the  cause, 
left  it  to  the  Jury  to  say  whether  the  master  had  been  guilty 
of  any  fraudulent  intent  or  not.     If  so,  then  they  should  find 
for  the  plaintiff:  but  if  they  were  of  opinion  that  the  loss  had 
happened  through  mere  forgetfulness,mistake,or  unintentional 
default  on  his  part,  they  ought  to  find  for  the  defendant.     The 
Jury  found  for  the  defendant,  and  on  a  motion  for  a  new  triaT, 
the  Court  were  of  opinion  that  the  direction  was  right,  and  that 
the  master  might  have  forgotten  that  he  had  signed  the  bill  of 
ladins;,  and  his  answer  did  not  justify  the  condenmatloD.     The 
jury  had,  by  their  verdict,  established  that  he  acted  mth  good 
faith,  and  that  no  fraud  or  negligence  was  imputable  to  him. 
Cheviot  V.  Brooks,  1  John.  New-York  Rep.  364.     And  the  du- 
ty of  a  master  to  his  owners  does  not  oblige  him  to  tiolate  the 
good  faith,  even  of  an  enemy  ^  in  order  to  preserve  his  ship,  nor 
to  employ  fraud  in  order  to  effect  that  object.     Humay  v.  Eve, 
3  Cranch.  Rep.  243. 
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tb0  merchftDti}  before  he  deliren  the  goods,  for 
payment  of  their  shares   of  this    cootribution  [  94S  ] 
when  the  average  shall  be  adjusted  (<)• 

The  cargo  (as  I  have  before  observed)  is  bound  to 
the  shipi  as  well  as  the  ship  to  the  cargo  {k)  ;  and  there- 
fore  (unless  there  is  a  stipulation  to  the  contrary)  the 
■MSter  is  not  bound  absolutely  to  part  with  the  posses- 
sion of  any  part  of  bis  cargo,  until  the  freight  and  other 
charges,  doe  in  respect  of  such  part,  are  paid.  Valin 
informs  us  that  the  entire  contents  of  a  single  bill  of 
lading  are  to  be  considered  as  one  part,  although  con- 
sisting of  very  different  articles,  but  that  the  contents 
of  one  bill  of  lading  are  not  bound  to  the  payment  due 
for  the  contents  of  another  bill  of  lading,  although  cod- 
aigned  to  the  same  person  (!)•  In  this  country  however 
it  has  been  held,  that  the  master  may  detain  any  part  of 
the  merchandise  for  the  freight  of  all  that  is  consigned 
to  the  same  person  (m)  :  which  seems  to  be  a  more  r^s- 
onable  and  convenient  rule.  The  master  however  ci^n- 
not  detain  the  goods  on  board  the  ship,  until  these  pay- 
ments are  made,  as  the  merchant  would  then  have  no 
opportunity  of  examining  their  condition.  By  the  Or- 
dinance of  Wubuy  (n),  and  also  by  the  French 
Ordinance  (o),  the  master  may  seise  and  detain  [246] 
the  goods  in  the  lighters  or  barges,  which  are 
fo  transport  them  to  the  quay,  and  by  the  former  he 

(f)  So  deposed  bv  s  ftntlcBisn  </)  faHiL  on  the  French  Ordi- 

very  cooyenant  with  this  btuineu,  imnc€p  torn  •  1 .  p.  668. 

in  the   cause  of  Muer  U  •lAert  v,  (m)  S»ldergreen  v.  FHj^ht  U  an- 

Vamd^  J^nh  eaUdhaU,Sitp  J4ic.  ther,  6uil^aU,8it.  p.  T.  T.1796, 

Ter.    1803.    before  Urd  JSUen^  before  Lvrd  Ketufmit  C.  J.  6  East, 

ivfvtif  A.  C.  J.  Bep.  623.  ahed,  and  note  p.  346. 

(ir)  tUeem^  Not  St.  Ordinance  (it)  Art.  ST* 

QfJi^nertUumfi  Magnu^  p.l06.art  (•)  Uy.  d.  tit.  Z.Fret.  art.  33. 
156,157.    Sec  ch.  1.  of  this  part, 

IX.  7- 
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maj  detain  the  lighters  by  the  ubip's  aide*  CUirac  (p), 
io  bis  commentarj  on  the  laws  of  Oleron^  •«/%  that  the 
same  power  is  gi^en  by  the  Ordinance  of  Philip  ikt 
Secondt  and  by  the  Consotaio  dtlmare^  and4hat  the  lat- 
ter allowa  hiin  (o  detain  gooda  eqnal  in  talue  to  foer 
times  the  amount  of  the  freight.  The  Ordinance  of 
BoUirdam  allows  the  master  to  detain  the  goods  for  his 
freight,  but  requires  him  to  unload  and  take  care  of 
them,  that  they  may  not  be  diminished  or  spoiled  (q). 
In  England  the  practice  is  to  send  Ihe  goods  to  a  wharf, 
and  order  the  wharfinger  not  to  part  with  them,  till  the 
freight  and  other  charges  are  paid,  if  the  master  is  doubt- 
ful of  the  payment.  And  by  the  law  of  England,  if  the 
master  once  parts  with  the  possession  out  of  the  hands 
of  himself  and  his  agents,  he  loses  his  lien  or  hold  opon 
the  goods,  and  cannot  afterwards  reclaim  them  (r).  (I) 

(P)  Art.  31.  note.  3.  page  73.  goodf  are  on  board  the  ship,  in  the 

(q)  Art.    157,    158.  3  Mogtm^  lighters,  or  on  the  qaay»  and  evcm 

106.  for  a  fortnight  af^er  they  have  beea 

(r)  By  the   French  Ordinance^  delivered,  provided  they  have  not 

liv.  3.  tit.  3. /rv/.  art.  34.  The  lien  in  the  mean  time  passed  into  the 

or  privilefi^  continues  while  the  hands  of  a  third  person. 

(1)  So  if  the  master  make  a  deiiyerj  of  part  of  the  goods  to 
the  consignee,  he  may  retain  the  residue,  even  against  a  pur- 
chaser, until  payment  is  made  of  the  freight  of  the  whole :  but 
if  the  goods  are  sold  to  different  persons  by  the  consignee  and 
part  delivered,  the  master  cannot  have  a  lien  upon  the  residue, 
80  as  to  compel  one  of  the  purchasers  to  pay  freight  for  what 
had  been  delivered  to  another;  but  only  for  what  had  bees 
purchased  by  himself.  This  was  decided  in  an  action  brought 
by  the  plaintiff  to  recover  freight  of  1760  barrels  of  tar,  under 
the  following  circumstances.The  tar  had  been  shipped  on  board 
the  plaintifi's  ship  for  London,  consigned  to  one  Hippius,  who 


DUmSOr  BUSTER  AND      OVNFBS.  2B3 

12^  'Tbe  manner  of  delivering  the  goods  and  conse- 
quently ihe  period,  at  which  the  responsibililj  of  the 
maater  and  owners  will  ceasci  depend  upon  the 
caatom  of  particular  places,  and  the  usage  of  [247] 
partieolar  trades  (a).     Thqs  a  hoyman  who  brings 
goods  from  an  out-port  inio  the  port  of  London^  is  not 

(«)  See  YaHn  on  the  French  Ordinancet  torn*  1.  p.  530. 

'  '  ■  '   '  ■      '  ■  ■ ■  WW" 

held  bills  of  lading  for  the  same.  Before  the  arrival  of  the  ship, 
Hippius  sold  all  the  tar  to  the  defendants,  who  paid  for  the 
same,  including  freight  and  duty  by  their  acceptances,  which 
freight  and  duty  were  to  be  paid  for  by  Hippius,  and  the  bills 
of  lading  were  indorsed  to  the  defendants.  The  ship  arrived, 
and  was  reported  and  entered  by  Hippius,  and  721  barrels  of 
the  tar  delivered  to  the  defendants  when  Hippius  stopped  pay- 
ment '  The  master  refused  to  deliver  the  residue  of  the  tar, 
unless  the  defendants  would  pay  the  freight  due  for  the  whole 
1750  barrels,  which  they  refused  to  do.  On  the.  trial  the 
plaintiff  had  a  verdict  for  the  whole  freight  by  the  opinion  of 
Lord  Kenyon,  who  held  the  doctrine  above-mentioned.  Sod- 
ergreen  v.  Flight  &  another,  cited  in  Hanson  &  another  v. 
Meyer,  6  East  Rep.  622.  cited  in  Abbot,  245.  note  (m). 

The  master  of  a  ship  who  has  contracted  debts  on  account 
of  the  ship,  has  a  lien  upon  the  goods  and  freight  to  the  a- 
mount  of  such  debts;  and  the  consignees  of  the  cargo,  after 
notice  to  this  effect,  cannot  pay  the  freight  to  the  owner  with- 
out the  consent  of  the  master;  and  if  they  do,  will  be  liable 
to  refund  so  much  as  the  extent  of  these  debts.  White  v. 
Baring  &  another,  4  Esp.  N.  P.  Cas.  22. 

A  hostile  embargo  under  which  possession  of  the  goods  is 
taken  by  government,  defeats  the  lien  of  the  master  upon  the 
goods.  Therefore  where  a  Danish  vessel  having  brought  a  car- 
go of  iruit  from  Spain,  imported  by  the  order  of  Burnett  & 
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difcluurged  bj  landing  them  at  tbe  moal  wharf,  bat  is 
boood  to  take  care  and  aead  them  onl  bj  land  to  the 
place  of  coMigDiBeat  (I).  And  if  the  conaignee  reqnire 
to  have  tbe  goods  delivered  to  himaeir,  aiMl  direct  the 
maater  not  to  kod  them  on  a  wiiarf  at  Lond0nf  the  mat- 

(0  fTardeO  v.  Mourtikfoih    2  Espin.  N.  P.  cases.  603« 


Co.  and  coofligned  to  them,  and  by  them  sold  to  one  Wolfi^ 
irnder  a  previous  contract,  was  detained  under  tbe  Dani^  em- 
bargo, in  consequence  of  which  it  coald  not  be  detirered  with- 
out an  application  to  the  Court  of  admiralty ;  an  order  of  coim- 
t^  passed  by  which  property  in  this  situation  might  be  delivered 
on  giving  stipulatioDiS  to  abide  the  eventual  adjudication,  and 
also  an  order  on  the  same  day  forbidding  payment  of  Bny  bifl 
to  any  persons,  whose  property  was  under  embargo,  and  also 
the  payment  of  freight  for  merchandizife  imported  in  embaigodi 
vessels.  Wolff  obtained  possession  of  <die  goods  on  giving  a 
stipalation.  Burnett  &  Co.  paid  601  in  part  of  the  freight  and 
then  became  insolvent,  and  now  the  master  sought  payment 
of  the  freiglit  yet  due  from  Wolff.  Sir  W.  Scott  held  Uiat  tire 
embargo,  on  all  Danish  vessels,  was  a  measure  taJcen  in  contmn* 
plation  of  hostilities,  and  must  be  considered  as  discharging  the 
lien  which  the  master  had  upon  the  goods.  In  the  situation  in 
which  the  two  countries  stood,  the  master  had  no  tight  to  make 
his  demand  against  any  subject  of  this  country,  being  himself 
under  detention  as  well  as  the  vessel  on  whose  behalf  the  de- 
mand arose.  The  effect  of  this  situation  must  be  to  defeat  the 
tight,  which  the  master  had  possessed  over  his  property,  as  a 
lien,  entitling  him  to  retain  possession  tUl  his  freight  ahodd  be 
paid.  The  consequence  is,  that  his  real  security  beiiq;^  defeated 
by  accident,  partaking  of  the  nature  of  hostSities,  he  must  be 
remitted  to  his  personal  security  against  the  persons  with  whoaa 
he  contracted.    The  Theresa  Bonita.  4  Rob.  Adm.  Rep.  t3^ 
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ter  mutt  obey  tha  requett ;  for  the  wharfinger  haa  oo 
legal  right  to  insiat  upon  the  gooda  being  landed  at  hia 
wharf,  although  the  veaael  be  moored  against  it  (u). 
Bttt  b  the  caae  of  ahipa  coming  from  a  foreign  coontrj^ 
ddirery  at  a  wharf  in  London  ditchargea  the  master  (x). 
If  the  consignee  aend  a  lighter  to  fetch  the  goods,  it 
aeems  the  master  of  the  ship  is  obliged  bj  the  cuatom 
of  the  riyer  Thames  to  watch  them  in  the  lighter,  until 
the  lighter  is  follj  laden  ;  and  he  cannot  diacliarge  him- 
self from  this  obfigation  by  declaring  to  the  lighterman 
that  he  haa  not  hands  to  guard  the  lighter,  unless  the 
^onai^Dee  consent  to  release  him  from  the  performance 
of  it  (jf)  :  But  it  baa  been  ainch  contested  whether  the 
nsaaler  ia  bjr  the  -uaage  booud  to  take  care  of  the  lighter 
after  it  ia  fniiy  ladeu,  umil  the  time  when  it  can 
be  properly  feaKwed  from  the  ahip  to  the  whaif ;  {  248  ] 
art  u  h^  trial  on  ttita  queafton,  it  waa  held  that 
the  inaater  waa  not  obliged  to  do  thia  (sr).  In  the  caae 
of  ahipa  coming  from  Tur JiDsjf,  and  obliged  to  perform 
quarantine  before  their  entry  into  the  port  of  London^  it 
ia  usual  for  the  consignee  to  send  down  persons  at  his 
own  espence,  to  pack  and  take  care  of  the  goods  ;  and 
therefore  where  a  consignee  had  omitted  to  do  so,  and 
gooda  were  damaged  by  being  sent  loose  to  shore ;  it 

(»)  SjfedB  9.  Basf,  4  Ter.  Sep.  Guildhall,  Sit.  after  T.  T.  1805.be. 

K.  B.  900.  fore  Lord  EUenbtrou^h,Ch.J.  This 

(x)  By  BuUer,  J,  Arguendo  in  was  an  action  by  the  owner  of  the 

the  caae  of  JS^cfe  v.  Trmi  U  Mer*  goods  af^inst  the  Lighteriiian,and 

a^  /ftnig,  Comp.  S  Ter.Bep.K.B.  the  plaintiff  obtained  a  Yerdict. 

397.  At  a  former  trial  before  Sir  Jame§ 

(y)  CoHm  UauMther  v.  Wtntring*  MantJhUl,  Ch.  J.  the  plaintiff  had 

hamh  Peakcrs  N.  P.  cases,  150.  been  nonsuited. 

pc)  Robinttn  v.Turpm  &  another^ 
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WIS  held  thtt  he  had  no  right  to  call  opon  the  master 
of  the  ship  for  a  compensatsoo  (p).  (1) 

(p)  Ihmmagf  v.  JMfe,  befbra  l^rd  Xia^fm,  Ch.  J.  at  GaildludL 
Sit.  p-   Mich«  T.  1789. 


•  (1)  If  the  goods  are  on  the  arriyal  of  the  ship  put  onboard 
of  a  lighter  hired  in  the  usual  way,  and  the  owner  of  them 
takes  the  cuistody  of  them  before  they  are  landed,  the  master 
is  discharged.  Therefore  in  an  action  on  a  policy  of  insurance, 
on  a  cargo  of  fish  until  safely  landed,  where  it  appeared  that 
on  the  arrival  of  the  ship  at  London,  the  goods  insured  were 
put  on  board  a  lighter  hired  in  the  usual  way,  and  brought  in 
the  afternoon  to  a  wharf  belonging  to  the  plaintiff^  but  in  con- 
'seqnence  of  the  roughness  of  the  weather,  could  not  be  landed 
that  evening,  and  the  plaintiff  told  the  lighterman  that  he  need 
not  stay  to  see  the  goods  landed,  for  he,  the  plaintiff,  weuU 
look  to  the  landing  hiipself ;  accordingly  the  lighterman  left 
the  cargo  along  side  the  whar^  and  in  the  course  of  the  night 
the  l^hter  sunk  without  any  neglect  in  any  one  ;  the  Court 
held  that  the  plaintiff  had  taken  the  goods  into  his  possession, 
and  was  not  entitled  to  recover.  Strong  v.  Natally,  1  New 
Rep.  16. 
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CHAPTER  THE  FOURTH. 

OP  THE  CAUSES,  WHICH  EXCUSE  THE 
MASTER  AND  OWJVEHS. 

1.  IT  haa  been  already  intimated  (a)  that  a  carrier  ia 
in  general  excused  for  a  non-performaoce  of  the  con- 
tract on  his  part|  occasioned  bj  any  event  fal- 
ling within  the  meaning  of  the  expression  act  of  [  249  ] 
Ood  and  ike  King*8  enemies.  The  expression 
act  of  God  denotes  natural  accidents,  such  as  lightning, 
earthquake,  and  tempest;  and  not  accidents  arising  froan 
the  fault  or  negligence  of  man  (6) ;  for  which  it  has  been 
already  shewn  that  the  master  and  owners,  like  other 
common  carriers,  are  sometimes  answerable,  although  no 
actoal  blame  may  be  imputable  to  them  ;  for  in  consider- 
ing whether  they,  or  other  carriers,  are  chargeable  for 
any  particular  loss,  the  question  is,  not  whether  the  loss 
happened  by  reason  of  the  negligence  of  the  persons  em- 
ployed in  the  conveyance  of  the  goods,  but  whether  it 
was  occasioned  by  any  of  those  causes,  which  either  ac- 
cording to  the  general  roles  of  law,  or  the  particular 
contract  of  the  parties,  afford  an  excuse  for  the  non-per- 
formaoce of  the  contract* 

(a)  In  the  preceding  chapter,  cn&mie9^  the  periU  of  the  tea,  er  the 

sect.  2.  act^f  ChA 

In  Xh%  pnamble  to  the  etatute,  (b)  i  rent  &  Mereey  J^cmgation 

36  Om.  3.  c.  a6.the  c«8et»in  which  Cempony  v.  Weed,  East.  Term,  23 

the  miMter  and  owners  are  exempt-  Oee.  3.  in  K.  B.  Ferward  v.  Pit- 

cd  from  reiponiibility,  are  expres-  lord,  1  Ter.  Rep.  K.  B.  37. 
med  to  be  aceidente  ^  the  Ming^* 
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Thus  ID  an  action  (c)  brought  against  the  matter  of  a 
vessel  navigatiBg  the  rivers  Ou$€  and  fliimher 
[  250  ]  hroin  Selby  to  Hull^  by  a  person  whose  goods 
had  been  wet  and  spoiled  ;  at  f  he  trial  whereof  it 
appeared  in  evidence,  that  at  the  entrance  of  the  harbour 
at  Hull  there  was  a  bank,  on  which  vessels  used  to  lie 
in  safety,  but  of  which  a  part  had  been  swept  away  by 
a  great  86od  some  short  time  before  the  misfortune  ii 
question,  so  that  it  had  become  perfectly  steep  ioatead 
of  shelving  towards  the  river ;  that  a  few  daya  after  this 
flood  a  vessel  sunk  by  getting  on  this  bank,  and  her  mast, 
which  was  carried  awaj,  was  suffered  to  float  in  the  riv- 

(c)   Smith  V.  Shepherd.     This  *«  the  Actual  default,  of  tfae  aaid 

eauie  was  trat  tried  at  the  aummer  •<  owner  or  ownera,  maater,  mari- 

aaatzca  for  Torkahire..lf95,  and  •*  nera»  or  other  person  orperaona 

the  plaintiff  non-tuited ;  the  judi^  **  employed  in  and  on  hoard  of  aueh 

being  of  opinion  that  no  case  of  **  ahipa  or  veaaela;  any  lav,  naagc^ 

negligence  waa  proved.  The  non-  "  or  custom  to  the  contrafy  thm- 

auit  waa  aet  aside  by  the  court  of  **  of  in  anywise  notwithstandjqg." 

Kinf'a  Bench,  and  a  new  trial  And  that  no  owner  or  master  of  asf 

granted,  that  the  facts  might  be  ship  or  vesael  employed  mfAenoaa- 

more  ftdly  inquired  into,    ft  waa  gfUien  rfihe  tideway  efrntg  rveer^ 

tried  aaeraiuf  time  at  the  lent  aa-  and  notemployadin  the  oangalioB 

aizes  following.  The  account  in  the  of  the  h  igh  seas^should  be  subject 

text  ia  of  the  evidence  given  at  the  to  anawer  fiw  any  loas  or  duaiage 

9ecend  trial,  which  differed  in  some  which  should  "  happen  or  ar iae  at 

parttculara  from  that  given  at  the  *'or  below  any  port  or   i^acein 

jfraftriaL    In  Eaater  term  follow-  ^'auch  tideway,  where  anips  or 

ing,  a  new  trial  was  moved  fbr^but  "  vessels  employed  in  the  coasting 

a  rule  to  ahew  cause  refiiaed.  ^  trade,  do  or  ahall  load  or  dia- 

Sereral  ship  owners,  being  great-  **  charge  by  entry  or  aujSerance  ;* 

ly  alarmed  at  the  decision  of  this  to  any  goods  on  board,unlea8  audi 

cause,  petitioned  Parliament  for  an  loaa  or  damage  should  happen  of 

alteration  of  the  law  on  thia  aub-  arise  in  the  ways  before-mentioned 

ject :  and  a  bill  paaaed  the  Mnue  tf  with  reapect  to  shipa  navigating 

C^mmotu,  enacting  that  no  owner  the  high  aeaa. 

or  maater  of  any  uiips  or  veasela.  But  this  Bill  was  rejected  by  the 

employed  in  the  navij^tion  ef  the  Botue  af  Lardt* 

high  9609,  should  be  subject  to  an-  This  led  to  the  alteration  of  the 

awer  for  any  loss  or  damage^ which  bifl  of  lading  mentioned  befbie^ 

should  happen  to  any  goods  on  part  ui.diap.  2.  sect.  3.  and,  f  pre- 

board  by  any  accident  whatever,  aume,  dso  to  the  notice  menlioiied 

unleas  the  same  ahould  happen  or  to  have  been  given  in  the  caae  of 

artae  **  by  or  through  the  robbery,  EMe  v.  Twener  y  aaetherp  part  U» 

*'  embezzlement,  secreting,  or  ma-  chap.  3.  aec^.  6. 
"  king  away  with,or  by  or  through 
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mr  tied  to  toine  pArtof  the  veasel :  and  that  the  defend  « 
aot  upon  aailiog  info  the  harbour  ttrock  against  the 
mast,  which,  not  giving  way,  forced  the  defendaot't 
Teasel  towards  the  bank,  where  she  struck  and 
would  have  remained  safe,  hed  the  bank  been  in  [251  ] 
its  former  situation,  but  on  the  tide  ebbing  her 
atern  sunk  into  the  water,  and  the  goods  were  spoUed ; 
upon  which  the  defendant  tendered  evidence  to  shew 
that  there  had  been  no  actual  negligence :  Mr.  JusUtt 
Heaihf  before  whom  the  cause  was  tried,  rejected  the 
evidence ;  and  he  further  ruled  that  the  act  of  Ood, 
which  could  excuse  the  defendant,  must  be  immediaU  i 
but  that  this  was  too  remote ;  and  directed  the  jurj  to 
find  their  verdict  for  the  plaintiff;  and  tiiej  accordinglj 
did  so.  The  case  was  afterwards  submitted  to  the  con- 
sideration of  the  Court  of  King's  Bench,  who  approved 
of  the  directi6n  given  bj  the  learned  judge  at  the  trial, 
and  the  plaintiff  succeeded  in  the  cause.  There  does  not 
appear  to  have  existed  in  this  case  any  bill  of  lading  or 
other  instrument  of  contract ;  and  the  queal ion  therefore 
depended  upon  general  principles,  and  not  upon  the 
meaning  of  any  particular  words,  or  exception. 

The  only,  exception  formerly  made  in  the  common 
bill  of  lading  was  of  the  perib  o/* /&<  «ea,  which  words 
eertainly  denote  the  natural  accidents  peculiar  to  that 
element,  and  in  no  more  than  one  instance  have  been 
held  to  extend  to  an  event  not  attributable  to  natural 
causes.  The  several  words  lately  introduced  into  the 
exceptbn  of  the  bill  of  lading  (d)  have  not  hitherto  fur- 
wehed  matter  for  any  judicial    determination.      In  the 

(4)  See  ch.  3.  of  thia  p«t,  teot.  3. 
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«•«  10  TOry  hile  timet. 
«Jn  coo.id«ri.g  .bU^bHcr,  .be  a,,^  qae..i«lb 

••Ppeoed  HI  «  particolap  mMotr   i.  A.  i  ^      K-f». 
«!  .r  *"  «*•""•'  ««»«  e-rr«clloo  of  «.Ihj» 

r^  r.r!L  h"        "T"*  ''*'«•  '•""  «  "-'•»«i 
.«  wiU  meljr  h.pp«B  ,h.,  ,b.  J^jg.  .„d  .  ji^ 

10  Ibe  concloiioD ;  and  probablr  Ibi.  «.  J.-        .  l    i 

11  m^bt  afiord  mailer  of  aDecuhtinn  -u  .^ 

a  anku^t  -f      •  •pecuialion,  Will  never  bwoae 

•  •nbject  of  aerioua  praclical  mqmry. 

^bo^ibeendoflbereig.  of  CkarU.iJ^i„,  To.. 
«tKNi  of  covenan,  o«  .  cbarter-parly,  wbich  coordned 

£253]  an,  pleaded   Ibal  .be  ablp  was  lakeo  b^  bCik 

Wre    in  fh''    "'  "■  '""'«'"  •«f'»''«  'h«  coon  by. 
demurrer  .a  the  moat  . , rid  lecbnical  form;  the  Court 


s,  wm  EXCUSE  TBB  MASTBB  Avo  owm^a,  :  VM 

ikR  inti  however  took  tbe  opiniooor  teverftl  OMrcbwifs  by  cer? 
B  fhm,f  tificaie  io  wriliiig»  and  afteriranlf  by  oxMniptti^il.  M 
oeifiN  i  opea  Court,  opoo  the  OManiog  of  the  wordi  «f  tfaii  o^ 
flifiirf  hi  ceptioB  as  establiabed  bj   nai^e  aoH^og  tbwib  ^nd'  d«* 

cided  id  copforaiitjr  to  tocb  opinion  («)• 
fn(  (|Mt  At  the  trial  of  a  caate  before  Lord  £ei^|i,  the.  laiei 
igliskU  Chief  Jaatice  of  the  KingU  Beiich^  in  an  nclion  upofi 
\  tokm  the  case  brought  by  a  merchant  against  tbe  owner  pt  .n 
M  hffa  abip  for  not  aafeiy  conreyiog  ODodt,  where  tbe  wb(iif 
inmg  i  r  matter  was  left  open  for  diiousaion  by  a  pka  of  the  gen- 
re Jiif  eral  iitoe,  this  queation  waa  proposed  to  be  agitate^  by 
better  i  the  counsel.  His  lordship  however^  witboul  heailatioo, 
fo  Uf  declared  bia  opinion  to  be^  that  the  queation  fraa  pora^f 
fioB  J^  a  matter  of  fact  for  the  considefation  of  tbe  jury  ;  upon 
I  ji  tk;  the  particular  circumstances  of  the  case  tbe  jury  and  his 
filei0  lordship  eomcided,  and  therefore  the  caae  afforded  no 
Htta^  opportunity  of  a  more  solemn  discussion  of  the  qoes- 
Bgse^      tioD(/). 

*MUH  These  cases  certainly  furnish  very  stroiig  authority  Ui 

Btxf'      ahew,    that  even  if  the  decision  of  this  question  does 
nr;  tf      strictly  and  properly  belong  to  the  Jiidge,  yel  bia  de- 
^c,  jtf       eisioo  will  be  gnided  by  usage  and  tht  course  of 
f(ff jr       practice  among  merchants,  which  are  matters  of  [  854  ] 

OTidence  and  of  Aict* 
,yf  3.  In  the  case  of  Piekenng  v*  Barday,  whieh  I  ba?e 

r/.  •  just  before  alluded  to  (^),  the  ship  had  been  overpov- 
f^i  ered  mnd  plundered  on  the  high  seas  by  pirates,  and  tbe 
(i        question  was,  whether  the  owners   were  answerable  for 

tbe  goods ;  and  it  was  determined  in  the  manner  before 


It 


(e)  PUhgiing  v.MareU^,  U  Roll.  (/)  BuU^  v.FHihef'ja'^pMich. 

Ab.  348.  and  Style,  133.  The  ca«e  Ter.  40  Oco.  a  at  GdlldhslL 

was  argued  by  Tmiadtn  fyt  the  (j;)  i^'dbfrtfif  tt.  Btsr^^  tnXt, 

plaintiff;  and  Bok  for  tbe  defend*  pa(^  353. 
ant* 
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mentioned,  thtf  tbejr  were  not  answerable,  **  bectose,^ 
UJ9  tbe  reporter,  ^'  the  taking  by  pirates  was  accomted 
<*a  peril  of  the  sea.''  Tbe  same  question  received  a 
aimilar  decision  not  long  afterwards  in  another  cause  (&)• 
These  determinations  agree  with  the  rule  of  tbe  ciTil 
law  (t) :  And  in  the  case  cited  in  the  preceding  chap- 
ter (k)f  in  which  the  owners  were  held  responsible  for 
goods  taken  by  robbery  from  the  ship  in  the  river 
Thameg  within  the  body  of  a  county.  Chief  JuMict  HaU 
took  notice  of  this  doctrine,  and  said,  '*  by  the  Civil 
^  Admiral  law  the  owners  are  not  responsible  for  a 
**  robbery  by  pirates  at  sea.**  This  however  is  to  be 
onderatood  only  in  case  fbe  ship  does  not  fall  info  the 
hands   of   pirates   by   any    negligence   or   fault  of  the 

master  (/). 
ff55}    4.  In  a  case,  which  came  before  fbe  Court  of 

King's  Bench^  a  short  lime  before  tbe  late  aU 
teratioo  of  the  bill  of  lading,  and  which  was  an  action 
brought  to  recover  the  value  of  goods,  for  which  (he 
master  had  signed  a  biH  of  lading,  containing  an  escep* 
tion  only  of  the  perifs  oftht  Bta^  although  made,  during 
the  time  of  a  war,  and  wtiich  goods  were  lost  in  conse- 
qnence  of  the  ship  being  designedly  struck  by  tbe  vessel 
of  an  enemy ;  it  was  doubted  by  the  Court,  whether  a 
loss  so  occasioned  were  within  the  meaning  of  this  ex- 
ception, and  the  cause  never  proceeded  to  a  final  judge- 
ment (m).    The  express  exception  in  this  case  afforded 

(A)  Barton  v,  WaXUford.  Gomb.56.  ( m)  Btver  v,  TcmUnffh  Cast  .T. 

(0  fhg  4.  9.  3. 1.    Inde  IaImo  36  Oe;  3.    The  caie  came  before 

icribity  si  qa»d  naufragio  aut  per  the  Court  on  a  motion  for  a  neir 

vim  piratarum  pe  ierit,  non  ease  trial;  the  Court  directed  anew 

iniqoiim  exceptionem  ei  dari.  trial  in  order  that  the  facts  might 

Qe)  JMsTft  V.  SluBt  1  Vent  190.  be  put  upon  the  record*  but  it 

antet  ch.  3.  of  this  part,  sect.  3.  never  came  on  again* 

(0  £mtrig0»f  two.  1.  p.  532. 
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room  (0  conteDdi  that  the  exception  of  the  act  of  the 
King's  enemies,  which  arises  out  of  general  rules  of  hW| 
was  meant  to,  be  excluded  in  the  particular  instance. 

6*  In  the  other  case  just  before  mentioned  (n),  the 
•hip  io  which  the  goods  were  conveyed,  was  ran  down 
io  digr-lighty  and  not  in  a  tempest,  by  one  of  two  other 
stiips,  that  were  sailing  in  an  opposite  direction  to  her, 
both  of  which  kept  to  windward,  as  did  also  the  defend- 
ant's ship,  hot  it  was  matter  of  so  moch  doubt,  whether 
the  master  of  the  defendant^  ship,  ought  to  have  under- 
stood the  course  which  the  others  would  pursue,  and 
have  borne  to  leeward'  to  avoid  them,  that  no 
blame  was  considered  to  be  imputable  to  him  [256] 
for  not  having  done  so,  nor  was  any  fault  at- 
tributable to  the  persons,  who  had  the  conduct  of  either 
•f  the  other  ships.  This  loss  was  therefore  held'  to  fall 
within  the  meaning  of  this  exception,  and  to  have  hap- 
pened  by  a  peril  of  the  sea. 

It  may  be  proper  to  point  out  the  distinction  between 
this  case  and  the*case  of  the  vessel,  that  struck  against 
the  anchor  of  another,  to  which  there  was  no  buoy ; 
which  I  have  mentioned  in  the  preceding  chapter  (o) 
In  this  case  there  was  no  fault  or  negligence  in  the  per- 
sons belonging  to  either  vessel  ;  in  the  other,  both  par- 
ties were  held  to  have  been  guilty  of  negligence,  the 
one  in  leaving  his  anchor  without  a  buoy,  the  other  in 
not  avoiding  it,  as  when  he  saw  the  vessel  in  the  river, 
he  must  hare  known  that  there  was  an-  anchor  near  at 
hand  ;  or  if  it  be  taken  that  negligence  was  imputable 
only  to  the  master,  who  had  left  his  anchor,  without  a 
buoy,  then  be  was  answerable  over  to  the  master  and 
owners  of  the   vessel,  whose   cargo  had  been    injured: 

(n)  MuUgrv.  JFVtW,snte,  p.  353.    (9)  Sect.  9.  p.  ?42. 
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tod!  mimd  the  accidMt  htppeatd  b  the  coarse  ef  a 
oa^gitiooy  to  which  the  emceptioe  of  the  periU  itf  <he  ' 
Bta  did  notefiplj. 

6.  But  not  every  ioet  proceeding  directly  from  naUir- 

el  caiNes»  is  to  be  considered   ts  heppeniog   by 
[257  ]  a  peril  of  the  sea.      If  a  ship  perish  in   cense* 

qiience  of  striking  egMnst  a  rock  or  shaUow,  the 
circomstaacea,  under  which  the  erent  takes  place,  araat 
be  ascertained  in  order  to  decide,  whether  it  happen  by 
a  peril  of  the  sea  or  by  the  faolt  of  the  master.  If  the 
situation  of  the  rock  or  shallow  is  generally  kn^wDi  sod 
the  ship  not  Ibrced  upon  it  by  adv^erse  winds  or  tempeat» 
the  loss  is  to  be  impnted  (o  the  fault  of  the  maater.  On 
the  other  hand^  if  a  ship  is  forced  upon  such  a  rock  or 
shallow,  by  adverse  winds  or  tempest,  or  if  the  shallow 
was  occasioned  by  a  sodden  and  recent  collection  of  sand 
in  a  place,  where  ships  could  before  sail  in  safety  ;  the 
loss  is  to  be  aUribuled  to  (be  act  of  God  or  Ihe  perils  of 
the  sea  (p).  In  the  case  mentioned  in  the  beginning  of 
this  chapter  (f)  hard  Kent/on  observed,  that  if  an  earth- 
quake had  removed  the  bank  at  the  time  of  the  accident, 
the  master  would  have  been  excused  (1). 

7.  If  a  vessel,  reasonably  sufficient  for  the  voyage,  be 
lost  by  a  peril  of  the  sea,  the  merchant  cannot  charge 
the  owners  by  shewing  that  a  stouter  ship  would  have 

(p)  J?oceut»  not.    55.   Sirac.  cb        (g)   Smith  v.    S^^pherd,    tnte, 
nautit,  part  3.  num.  33.  ptge  349. 

■«>    »  ■  I  1.1.  I      II  ■  !■  .  I        I  ..I  ■  I  I. 

(!)  Where  a  ship's  bottom  is  injured  by  worms  in  the 
course  of  the  voyage,  so  that  in  consequence  thereof  she 
is  incapable  of  completing  the  voyage,  and  is  condemned, 
it  has  been  held  that  the  loss  is  not  a  loss  *<  by  perils  of 
the  fleas.''    Rohl.  v.  Parr,  1   Esp.  N.  P.  C.  444. 
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\ 

oulKvei}  the  peril ;  Ibis  was  decided  in  the  esse  of  » lioy 
driven  bj  a  sudden  giist  of  wind  against  tke  pier  of  a 
bridge,  through  which  it  at fem|^ed  to  pan,  and  therebj 
sank  in  coMeqnence  oF  a  shock,  that  a  sfronger 
Tessei  might  baye  austahied  without  aiok-  [258] 
ing  (r). 

8.  From  the  preceding  observations  and  authorities 
it  will  be  obvioHS  that  neither  the  master  nor  owners 
can  be  answerable  for  a  lots  happening  to  the  cargo  by 
lightning.  Yet  upon  the  principle^  upon  which  the  de- 
eiaieae  are  founded,  thej  must  be  answerable  for  a  loss 
bj  fire  proceeding  from  any  oiker  cause,  whether  origi- 
aallj  commencing  in  their  own  ship,  or  communicated 
to  it  from  another*  And  in  the  case  of  an  inland  car- 
rior  {$)f  this  point  has  been  solemnly  decided,  and  the 
low  remaioff  unaltered  (/).  Boi  by  a  statute  made  in 
the  very  same  year  in  which  the  point  was  first  decided, 
it  is  enacted,  ^*  That  no  owner  or  owners  of  any  ship  or 
**  Tessei  shall  be  subject  or  Kabte  to  answer  for,  or  make 

good,  to  any  one  or  more  person  or  persons,  any  loss 

or  damage,   which  may  happen  to  any  goods 
**  on  merchandise  whatsoever,   which  from  and  [2.'i9]* 
<*  after  the  first  day  of  Septembery  1 786,  shaH  be 

shipped,  taken  in,  ofput  on  board  any  such   ship  or 


«« 

*$ 


<« 


(r)  Amie9  v.  Suvwb,  1  Stm.  138.  Meraey  JVliii.  Com^  5  Ter.  Rep.  K. 

Mull,  Nisi  Pri.  p.  69.  B.  p.  ;)89.    But  a  -uHirehmuenuin  it 

(•)  Forward  «.  Pittmrdf   1  T«r,  not  answerable  for  a  loss  by  Jire, 

Rep.  K.  B.  p.  27.  Oarnde  v,  Trent  U  Merwy  A'av. 

It  is  remarkable,  that  no  author-  C^mp  4  Ter.  Rep.  K.  B.  581.  Nor 

ity,  either  in  the  law  of  Gngbuid,  is  the  hirer  of  goods  anawerabW  ; 

orinthecivillaWyisciteduponthe  per  Lord  Kentfon^  Ch.  J.   Sit.  at 

point  of  this  cause,  although  the  West.  p.  E.  T.  1790.    Longman  v. 

case  was  very  ably  argued,  and  the  Oalini,  in  the  case  of  niu»>iGal  in- 

Court  took  time  for  consideration  struments  hired  to  be  used  at  tlie 

before  judgment  was  pronounced.  Opera  House,  and  destroyed  by 

(I)  Ifydt  £#  another  v,  Trent  U  fire  there. 
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<<  vessel,  by  reason  or  means  of  any  fire  happening  to 
<<  or  on  board  the  said  ship  or  vesseL'*  (u) 

In  this  clause  the  master  is  not  mentioned ;  and  there- 
fore it  may  be  doubtful  whether  his  responsibility  is  io 
this  case  removed  by  the  statute  :  but  the  insertion  of 
the  word^re  in  the  modern  bill  of  lading  has  certainly 
remoTed  it« 

9.  By  another  section  of  the  same  statute  reciiing^ 
^  that  disputes  may  arise,  whether  the  owners  or  mas- 
**  ters  of  ships  are  liable  to  answer  or  make  good  the 
*^  value  or  amount  of  any  gold,  silver,  diamonds,  watch- 
<^  es,  jewels,  or  precious  stones,  which  may  be  lost  after 
**  the  same  have  been  put  on  board  their  ships  on  freighd 
*<  without  the  shippers  thereof  declaring  at  the  time  the 
*^  value  of  such  goods"— >It  is  enacted^  ^*  That  no  hmm- 
^  Ur^  owner,  or  owners,  of  any  ship  or  vessel  shall  be 
*<  subject  or  liable  to  answer  for  or  make  good,  to  any 
^^  one  or  more  person  or  persons,  any  loss  or  damage, 
**  which  may  happen  to  any  gold,  silver,  diamonds, 
'^  watches,  jewels,  or  precious  stones,  which  from  and 
*^  after  the  passing  of  this  act,  shall  be  shipped,  taken 
■  *<  in,  or  put  on  board  any  such  ship  or  vessel,  by  reason 
« or  means  of  any  robbery,  embezzlement,  making 
**  away  with,  or  secreting  thereof,  unless  the  owner  or 
*'  shipper  thereof  shall,  at  the  time  of  shipping 
[260]  *^  the  same,  insert  in  his  bill  of  lading,  or  other- 
^<  wise  declare  in  writing  to  the  master,  owner 
^*or  owners,  of  such  ship  or  vessel,  the  true  nature, 
<<  quality,  and  value  of  such  gold,  silver,  diamonda^ 
"  watches,  jewels,  or  precious  stones."  (x) 

(u)  26  Qe9. 3.  e.  86.  «m/.  2.  (x)  26  Get.  3.  c  86.  nei.  3. 
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CHAPTER  THE  FIFTH. 

OF  THE  LlMITATIOJ<r  OF  TEE  RESPO^rSlBlUTT 
OF  THE  OHWEES  MCD  MASTER, 

!•  In  considering  the  inattnces,  in  which  tha  owners 
are  answerable  to  the  merchant  for  the  loss  or  damage 
of  his  goods,  I  have  hitherto  forborne  to  mention  the 
limits  of  Iheir  responsibility,  and  have  treated  them  as 
being  responsible  up  to  the  full  eitent  of  the  amount  of 
such  loss  or  damage ;  and  so  both  by  the  Civil  Law 
and  bj  the  Common  Law  of  l^nf^Uini  they  formerly 
were.  For  although  it  was  decided~(a)  at  a  time,  when 
the  ransom  of  ships  taken  by  a  foreign  enemy  was  not 
contrsry  to  the  laws  of  the  realm  (6),  that  such  ransom 
could  not  be  made  at  a  price  eiceediog  the  value  of  the 
ship  and  cargo  (and  the  loss  of  the  value  of  the  cargo 
would  fall  upon  the  merchants)  yet  until  the  responsi-> 
bility  of  the  ship*owner  for  the  loss  or  damage 
of  goods  was  limited  by  statute,  it  was* never  [261 J 
doubted  but  that  such  responsibility  was  coex- 
tensive with  the  loss,  and  the  statutes,  which  have  been 
made  to  narrow  it,  are  founded  upon  that  supposition. 

The  ancient  laws  of  OUtim^  Wisbuy,  and  the  Hans^ 
Town$^  contain  no  provision  on  this  subject.  Nor  is 
any  alteration  of  the  rule  of  the  Civil  Law  noticed  by 

(a)  HeUetf  v.  Grant,  U  Oroham       {b)  33  Of.  3.  t.  35.  prehibits 
y  antther  v.  HaU^  cited  1  Ter.Rep.    ransom. 
K.B.  79. 
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RoecuB  (c)»  altboQgh  Finniua^  an  earlier  author,  aays, 
that  bj  the  law  of  Holland  the  owners  are  not  chargea- 
ble beyond  the  valae  of  the  ship  and  the  (biogs  that  are 
in  it  (if);  in  conformity  to  which  principle  the  French 
Ordinance  declares,  ^*  that  the  owners  of  ships  shall  be 
<<  answerable  for  the  acts  of  the  master,  but  shall  be  dis* 
<<  charged  therefrom  upon  relinquishing  their  ship  and 
<*  the  freight"  (e).  A  similar  provision  is  contained  in 
the  Ordinance  of  Roiierdmm,  made  in  1721,  which  de* 
dares,  *^  That  the  ownera  shall  not  be  answerable  for 
^  any  act  of  the  master  done  without  their  order,  any 
**  further  than  their  part  of  the  ship  amounts  fo"  (/): 
and  by  other  articles  of  the  aame  Ordinance  it  appears 
that  each  part-owner  is  liable  only  for  the  value 
[262]  of  his  own  shsre  (jg).  Fafin,  in  his  commenta- 
ry on  the  French  Ordinance  (fc),  informs  us  that 
the  same   regulations    are    also    established    at  Hawr 

bwrgk  (t). 

2.  The  earliest  provision  of  the  BrUisk  legislature  on 
this  sobject  is  a  statute  made  a  few  years  after  the  date 
of  the  Ordinance  of  BaHerdanh  and  which  waa  paaaed 
in  censequence  of  a  pel  it  ion  presented  to  the  House  of 
Commons  by  several  merchants  and  other  persons  own* 


(r)  The  Kotabiliaof  this  Author,  pal  objects  of  this  ordiDAnoe.  See 

who  wag   a  ^ea/fUian,  were  £rst  aanic  book,  &  tit.  art.  1.  and  fa- 

published  in  1655.  lin*9  preface  to  that  title. 

{d)In  Peckivm,  p.  155,  publiah-        (/)  Jrt.  167.  3  Majfttu,  lOT. 
•d  in  1647,  the  author  cites  Gre.        C^)  ^rt,  126.  127.   2  Magem*. 

tiu9,  lib.  3.  Introduc.  ad    Jurisp.  101.  102. 
Bat.  e.  1.  and  lib.  3.  de  jure  belli        (A)  Tom.  i.  p.  569. 
et  pacis,  c.   1 1.  n.  13.  (i)  An  extract  from  the  Ordin. 

(€j  Lit.  2.  tit.  a  det  propruiairett  of  Hamburgh^  dated  1731,  is  gir- 

art  2.  The  encouragement  of  ma-  en  in  2  Magenta  but  the  artid- 

ritime  commerce,especially  among  containing  this  provision  is  not  no- 

the  noblesse ,  was  one  of  the  princi-  ticed . 
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era  of  shifw  beioojpng  to  the  port  of  Lonion  (k)t  mttiog 
forth  the  alarm  of  the  pelitionera  at  the  eveot  of  a  late 
aclioa,  in  which  it  was  deleraniaed  that  the  owners  were 
aDswerabie  for  the  value  of  merchaodise  eipbeaaied  by 
the  maeter.  The  fooadation  of  this  limiiatioB  is  mefi'^ 
tioned  in  the  preamble  of  the  statuie :  which  states^ 
**  That  it  is  of  (he  greatest  consequence  and  importance 
^*  ta  thb  kingdom  to  promote  the  increase  of  the  nam- 
*^  ber  of  ships  and  vesseU,  and  to  prevent  anj  diecour-^ 
<<  agement  to  merchants  and  others  from  being  interest* 
*'  ed  and  concerned  therein  :  and  tbat.it  has  been  heldj 
<<  that  in  many  cases  owners  of  ships  or  ves* 
«  sets  are  answerable  tor  goods  and  mercbaodiae  [208] 
**  shipped  or  put  on  board  the  same,  although 
«  the  said  goods  and  merchandize,  after  the  same  have 
**  been  so  put  on  board,  should  be  made  awaj  with  by 
<*  the  mastera  or  marbera  of  the  said  ships  or  vessehi 
«  without  the  knowledge  or  privitj  of  the  owner  or 
^  ownera,  by  means  whereof  merchants  and  others  are 
<<  greatly  discouraged  from  adventuring  their  fortunes, 
«  aa  ownera  of  ships  or  vessels,  which  will  necessarilj 
«*  tend  to  the  prejudice  of  the  trade  and  navigation  of 
« this  kingdom."  It  is  **  Therefore,  for  ascertaining 
^  and  settling  how  fiur  ownen  of  ships  and  vessels  shall 
r<  be  answerable  for  any  gold,  silver,  diamonds,  jewels, 
<*  or  precious  stones,  or  other  goodi  or  merchandises,' 
<*  which  shall  be  made  away  with  by  the  masters  or 
«  mariners,  without  the  privity  of  the  owners  thereof,'** 
enacted,  <*  That  no  person  or  persons,  who  is,  are,  or 

(k)  See  Oommons  Journals  for  The  bill  went  through  both  houses 

the  year  1733,  page  27T,  the  fcase  without  a  dhrision.  The  clauses  di- 

relerred  to  by  the  petition,  appears  recting  proportional  compensation 

clearly  to  be  that  ofS0VcAerv./^v-  and  relief  in  equity  were  intro- 

foji,  cited  io  part  2,  chap.  2.  sccU  6.  duccd  in  the  House  of  U>rds. 
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^  fbaO  be  owner  or  ownen  of  aiij  ship  or  veiiel,  than 
**  be  subject  or  liable  to  aotwer  for  or  make  good  to  aojr 
<*  one  or  more  peraoo  or  peraont ,  any  losa  or  damage 
^  by  reason  of  any  embeulement,  secreting,  or  making 
^  awaj  with  by  tbe  master  or  mariners,  or  any  of  tbem, 
**  of  any  gold,  silTer,  diamonds,  jewels^  precious  stones, 
<*  or  other  goods  or  merchandise,  which  from  and  after 
«<  the  84th  day  of  June,  1734,  shall  be  shipped,  Uken 
<<  in,  or  pat  on  tioard  any  ship  or  Tossel,  or  for  any  act, 
^  matter,  or  thing,  damage  or  forfeiture,  done,  occasion- 
'*  ed,  or  incurred,  from  and  after  the  said  24th  day  of 

**Jmne  1734,  by  the  said  master  or  mariners, 
[964]  ^<  or  any  of  them,  without  the  privity  and  knowl- 

<<  edge  of  such  owner  er  owners,  further  than  the 
«  value  of  the  ship  or  vessel,  with  all  her  apportenancer, 
*<  and  the  full  amount  of  the  freight  due,  or  to  grow 
^  due,  for  and  during  the  voyage,  wherein  such  em- 
<*  bezslement,  secreting,  or  making  away  ^ith  as  afore- 
^  said,  or  other  malversatbn  of  the  master  or  mariners, 
*<  shall  be  made,  committed,  or  done  ;  any  law,  usage, 
<*or  custom  to  the  contrary  thereof  in  anywise  nol- 
«  withstanding  (I)/' 

3.  And  by  the  second  section  of  the  same  statute,  if 
several  freighters  sustain  losses  exceeding  in  the  whole 
the  value  of  the  ship  and  freight,  they  are  to  receive 
compensation  thereout  in  proportion  to  their  respective 
losses  :  and  any  one  freighter,  on  behalf  of  himself  and 
the  other  freighters,  or  any  part  owner,  on  behalf  of 
himself  and  tiie  other  part-owners,  may  file  a  bill  in  a 
Court  of  Equity  for  the  discovery  of  the  total  amount 
of  the  lossesj  and  of  the  value  of  the  ship,  and  for  an 
equal  distribution  and  payment. 

(0  7  Of  ••  3.  e.  15.  A.  a  1734. 
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Bot  by  the  third  teetioo,  if  sach  bill  it  filed  by  or  on 
behalf  of  the  part-owneri,  the  plaintiff  mast  make  affi- 
davit that  be  does  not  cotlude  with  the  defend  ants,  and 
must  offer  to  pay  the  value  of  the  ship  aod  fretghti  as 
the  Court  shall  direct. 

4.'  Aod  by  the  feurih  section,  it  is  proyided, 
declared,  and  enacted,  *<  That  nothing  in  this  [  265  ] 
**  present  act  contained  shall  extend,  or  be  con- 
<*  stroed  to  extend,  to  impeach,  lessen,  or  discharge 
^*  any  remedy,  which  any  person  or  persons  now  hath, 
**  or  shall,  or  may  hereafter  have  against  all,  everjr,  or 
*^  any  the  master  and  mariners  of  such  ship  or  vessel, 
**  for  or  in  respect  of  any  embezzlement,  secreting,  or 
<<  making  away  with  any  gold,  silver,  diamonds,  jewels, 
^*  precious  stones,  or  merchandize,  shipped  or  loaded 
*^  on  board  such  ship  or  vessel,  or  on  account  of  any 
**  fraud,  abuse,  or  malversation  of  and  in  such  mabter 
*^  aod  mariners  respectively ;  but  that  it  shall  and  may 
^*  be  lawful  to  and  for  every  person  or  persons  so  injur- 
*^  ed  or  damaged,  to  pursue  and  take  such  remedy  for 
**  the  same,  against  the  said  master  and  mariners  re- 
^  spectively,'a8  he  or  they  might  have  done  before  the 
"  making  of  this  act." 

5.  By  this  statute  therefore  the  legal  responsibility 
of  the  fnaater  is  left  unaltered  in  all  the  cases  before 
enumerated,  and  that  of  the  Ofvner^  also  in  the  case  of 
a  robbery  committed  by  persons  not  belonging  to  the 
ship*  But  where  a  ship  in  the  river  Thames  was  forci* 
biy  plundered  of  dollars  during  the  night  by  a  gang  of 
robbers,  in  consequence  of  information  givrn  by  one  of 
the  mariners  of  the  ship,  who  afterwards  shared  fiie 
booty ;  the  responsibility  of  the  owners  was  held  not  (o 
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estend  bejmd  the  Taloe  of  the  abip  ud  ft«^  bj  nr- 
tae  of  thit  ttatote  (m). 

6*  ImiBeduilely  after  the  decwioo  of  thk  caec^ 
[866]  ud  io  eomeqeeoce  of  the  danger,  16  which  the 
facts,  that  were  disclosed  ia  it,  shewed  the  owa* 
ers  to  be  exposed,  another  petit ioo  was  preaeoted  to  the 
House  of  Commoos  (n)  oa  behalf  of  seTcral  owners  of 
ships  belonging  to  London  and  other  parts,  and  in  com- 
pliance  therewith,  another  statote  was  passed  (o),  fixing 
the  same  limits  to  the  responsibilitj  of  the  owners  in  the 
several  cases  mentioned  io  the  preceding  statute,  and 
alto  in  the  case  of  robber/,  ^  although  the  master  of 
**  mariners  shall  not  be  in  anjwise  concerned  in  or  priry 
**  to  such  robberj,  embezzlement,  secreting,  or  making 
^  awaj  with."  This  statute  also  contains  the  same  pro- 
visions as  the  preceding  act,  for  equal  distribution  and 
discovery  by  bill  in  equity,  and  also  for  remedy  against 
the  master  and  mariners :  and  (as  was  mentioned  in  the 
preceding  chapter)  has  entirely  taken  away  the  respon- 
sibility of  the  owners  in  the  case  of  loss  or  damage  by 

fin* 

7.  It  may  be  observed  that  in  those  parts  of  each  of 
these  statutes,  which  treat  of  the  damage  and  responsi- 
bility, the  words  ^^  owner  or  owners  of  any  ship  or  vessel" 
are  used,  and  not  the  word  juiri-oiofiers,  although  the 
part-owner  by  name  is  enabled  to  file  a  bill  io  equity  on 
behalf  of  himself  and  all  the  other  part-owners.    And 

therefore  it  may  be  questioned  whether  if  any 
[  267  ]  one  part-owner  should  be  privy  to  an  act  of 

mal-practice,  and  so  cleal*ly  be  excluded  from 

(m)   Sutton  V.  MUcheUt  1  Tcr.  alio  was  passed  without  a  division 

Bep.  K.  B.  p.  18.  in  either  boose  of  parlftunent. 

(n)  Bee  GofBmens  Jotlmals  for  (o)  36  Ge9*Z*  c.  86.  §ect.  1. 
the  year  ir86^  page  396.   This  act 
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the  benefits  of  rhe  statute,  tbe  other  part-owners  would 
be  excluded  also.  But  as  the  master  is  very  oftfeir  a 
part-owner,  and  the  first  statute  was  evidently  Tramed  to 
ease  the  owners  from' a  part  of  their  responsibilitj  for 
his  misconduot,  it  should  seem  that  by  his  privitj,  ther 
would  not  lose  the  benefit  of  that  statute ;  and  as  both 
statutes  are  made  in  pari  materia^  and  expressed  in  the 
same  terms,  prob&blj  by  (he  true  construction  of  both, 
one  part-owner  cannot  prejudice  the  others  by  his  own 
individual  misconduct. 
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CHAPTER  THE  SIXTH. 


OF  THE  OEJfERAL  DUTIES  OF  TBE  MEBCBMfT. 


1«X  HE  general  dottei  of  the  roerchaot  (thote  only 
excepted,  which  relate  to  the  paymeot  of  freight  and 
of  groiB  average,  aad  which  will  form  !be  iubject  of 
difftioct  chapten)  are  comprised  in  a  rerj  narrow  com- 
pass :  the  hirer  of  any  thing  most  use  i(  in  a  lawful 
manner,  and  according  to  the  purpose,  for  which  it  is 
let.  The  merchant  must  lade  no  prohibited  or  uncus- 
tome^  goods,  by  which  the  ship  may  be  subject- 
[288]ed  to  detention  or  forfeiture  (a).  (I)  In  gen- 
eral, even  in  the  case  of  aSreightment  by  char- 
ter-party, the  command  of  the  ship  is  reserved  to  the 
owners  or  the  master  appointed  by  them,  and  therefore 

(a)  Ji§ccu9  not.  85.     2M^.  19.  2.      tit.  3./rtt.  art.  9. 
61.  1.    French    Ordinance,   liv.    3. 

(1)  Therefore  where  goods  were  clandestinely  shipped  on 
board  an  American  ship,  bound  from  New-York  to  Scotland, 
which  goods  were  prohibited  by  the  laws  of  Great  Britain  from 
being  imported  into  that  country,  and  in  consequence  thereof, 
the  ship  was  seized  and  the  master  was  compelled  to  pay  a  large 
sum  of  money  for  her  release,  the  Court  held  the  action  main- 
tainable, although  it  was  contended  on  behalf  of  the  defendant, 
that  no  country  takes  cog^nizance  of  the  municipal  laws  of  an- 
other country,  and  that  the  lading  of  such  goods  here  was  law- 
fill,  and  therefore  the  act  was  not  tortious,  but  damman  o^ 
sifue  injuria.     Smith  ▼.  Elder,  3  John.  Rap.  105. 


GENERAL  DimEB  01*  MSBOHANT.  30i 

the  merchant  has  not  the  power  or  oportuDity  of  do* 
tattling  the  ship  beyond  the  stipulated  time,  or  employ- 
ing  it  in  any  other  than  the  sripulated  serrice.      Bot  by 
the  charter-parties  uttderirhich  ships  are  let  to  freight 
to  the  Eatt^tndia  Company ^  the  command  and  disposal 
of  the  ship  are  reserved  to  the  eompany,  and  the  master^ 
altboogh  appointedl>y  the  owners,  is  bound  to  obey  the  or* 
ders  of  the  company  at  home,  and  of  their  factors  and  ser- 
vants abroad ;  and  it  is  always  stipulated  that  nothing  shall 
be  paid  by  the  company  for  freight  or  demurrage,  unless 
the  ship  returns  home  in  safety  (b)»  Tet  in  a  case  where 
the  company  detained  a  ship   so  long  in /ndta,  that  she 
became  unfit  for  the  voyage  home,  and  was  disposed  of 
there,  so  that  by  reason  of  the  particular  stipulation  the 
owners  could  sustain  no  action  at  law  upon  the  contract, 
a  Court  of  Equity  ordered  the  company  to  make  a  prop- 
er allowance  for  the  actual  and  probable  earnings  and 
the  value  of  the  ship  (c).      So'  where  a  ship,  hired  by 
the  company  to  be  employed  according  to  the  then  usual 
terms  of  their  charter-parlies  in  trade  and  warfare,  was 
sent  upon  a  service  of  observation  and  discovery  to  ex- 
plore the  passage  to  the  eastward  of  the  hie  of 
Banca,  and  there  struck  on  a  rock,  and  was  lost,  [  269  ] 
and  the  owners  brought  an  action  against  the 
company  for  thus  exposing  the  ship  to  danger  in  a  ser- 
vice not  warranted  by  the  charter-party   without  their 
knowledge  or  consent,  Lord  JTenyon,  before  whom  the 
cause  was  tried,  declared  hioMOlf  to  be  of  opinion  that 
the  action  was  proper  in  point  of  general  principle,  but 
the  plaintiffs  failed  in  their  auit,  because  it  appeared 

(  4)  See  the  eUoMS  cited  in  IT*:       (c)  Edwin  U  Qthert  v.  BaauMHf 
tham  V.  Eatt'IruUa  Company,  ant^     C»w^fy»  3  Yera.  210. 
abi^  1.  of  this  part,  tect*  14. 
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tfitt  the  conpaoy't  ioteDlion  to  emploj  the  ship  io  this 
service  mis  befofe  faer  deperlore  from  England  made 
kaown  to  the  person,  vho  managed  the  abtp  on  liehalf 
of  the  owoerit  and  not  objected  to  on  their  pari  (d). 

2.  Some  of  the  ancient  maritime  codes  and  aM>re 
OMHlem  foreign  ordinances  («)  have  fixed  the  payment 
to  be  made  by  the  merchant,  who,  having  taken  a  ship  to 
freight  declines  to  lade  her  in  porsuance  of  his  agree- 
ment, or  who,  before  ihe  commencement,  or  daring  the 
course  of  the  voyage  withdraws  his  goods  from  the  ship, 

or  having  hired  a  ship  to  go  to  a  distant  port  and 
[870]  engaged  to  furnish  a  cargo  homeward,  fails  to 

do  so,  whereby  the  ship  is  forced  to  return 
empty ;  and  have  decided  that  iu  some  instances  the 
whole,  in  others  a  moiety  of  the  sum,  that  would  have 
become  due  as  freight,  shall  be  paid  as  a  compeosatioa 
to  the  owners.  But  in  all  these  cases  the  law  of  Eng* 
land  leaves  the  amount  of  the  compensation  to  be  ascer- 
tained by  a  jury,  if  the  parties  cannot  agree  about  it : 
and  a  jury  will  form  their  estimate  opoo  a  consideration 
of  all  the  circumstances  of  the  case,  and  of  the  real  inju* 
ry  sustained  by  the  owners,  which  cannot  be  properly 
settled  by  positive  rules. 

3.  We  have  seen  by  a  copy  of  the  bill  of  lading  (/), 
that  the  master  undertakes  to  deliver  the  goods  opoo 

(d)  Lemn  U  othert  v.  Eatt-huSa  now  altered,  mnd  the  ships  are  hir- 

Companff,  Peake's  Cases  at  AUf  ed  to  be  employed  in  trade  and  in 

PriuM,  p.  241.  It  was  an  action  up-  warfare^  and  tn  any  other  service 

on  the  case,  and  the  plaintiiTs  were  vhattoerer. 
nonsuited ;  they  afterwards  brougfht        (e)  Ordin.  of  the  JKms«-7swim» 

another  action  in  the  Court  of  Com-  art.  1 1.  French  Ordinance,  liv.  3. 

mofi  Pteat,  which  was  tried  before  tit.  3.  /-e/.  art.  S  &  6.  and  8  ft  9. 

Lord  Eldon  at  the  Sittinfrs  after  and  Vaiin  thereon.  Gmid9n,ch9^.9. 

Hil .  Ter.  1 800,  and  were  aeain  non-  art.  1 1 . 

suited  on  the  same  ground.      The        (/)  Ch.  3-  of  this  part,  sect  3* 
termi  of  the  charter-parties  are 
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the  payment  of  freigbt  with  primage  and  average  ac- 
cottomed* 

The  word  prinu^e  denotei  a  small  payment  to  the 
master  for  his  care  and  trouble,  which  he  is  to  receive 
to  his  own  use,  unless  he  has  otherwise  agreed  with  his 
owners.  This  payment  appears  to  be  of  very  ancient 
date,  and  to  be  variously  regulated  in  different  voyages 
and  trades.  In  the  Ouidon  it  is  called  *^  la  contribution 
^  dea  chaH98€S  ou  pot  devindu  maitrt.*'  It  issome* 
times  called  the  master's  hat-money. 

The  word  average  in  this  place  denotes  several  petty 
charges,  which  are  to  be  borne  partly  by  the 
ship  and  partly  by  the  cargo,  such  as  the  ex-  [271] 
pence  of  towing,  beaconage,  &c«  Some  of  the 
foreign  Ordinances  specify  the  particulars  that  fall  un* 
der  this  head,  and  the  mode  of  distributing  the  charge(g^), 
but  with  us  they  depend  entirely  upon  usage,  and  an 
attempt  to  enumerate  them  would  afford  neither  instruc- 
tion nor  entertainment* 

This  and  the  preceding  article  of  primage  are  often 
commuted  for  a  specific  sum  or  a  certain  per  centage  on 
the  freight  (1).  . 

(^)  Frtneh  Ordin.  lir.  3.  tit.  7.  S6,  59. 60.  OuMm,  chap.  SMt.  13 

Jtoarie»t  art  8. 4r  9.  and  Ordin.  of  to  19.  and  C/fliroc  on  ttxeS^th  art. 

Stocib]lote,tit.  Atira^^utiA*2,Ma'  of  the  taWS  of  Qteron, 
jvn«,277*Ordin.  of  IfM^y.  art.44 

(1)  Connected  with  tbis  subject,  it  mqynQtbe  improper  to 
state  the  duty  of  the  merchant,  who  ships  goods  for  the  account 
of  and  consigned  to  aootlier  person.  In  respect  to  which  it  is 
said,  that  he  must  give  notice  of  the  shipment  by  a  letter  of 
advice,  as  otherwise  the  consignee  would  loose  the  opportunity 
to  insure  them.  This  rule  however  may  be  controlled  by  the 
course  of  dealing  between  the  parties,  in  which  case  such  letter 
of  advice  may  be  dispensed  with.  Per  Lawrence  J.  in  Qoom  v. 
Jackson,  6  Eip.  N.  P.  C  lift. 


OHAPTBE  THE  BEVBNTH. 


or  TEM  pjjMKirr  otwmmmqwt. 

\.  In  trntioc  af  f he  pttjrMst  «f  the /fvif Af ,  the 

dpd  dat J  «r  the   merchMt,  I  shall  caasider, jifsl,  tha 

caiaa  ia  whaeh  tha  aatiia  firdj|M  k  to  ba  paid  accordiaf 

\»  the  taffln  af  tha  coatract ;  aad,  a«caMl(|r,  thaaa  hi 

which  a  part  ooljr  af  the  atipalatad  wmm  wmj  be  claioied. 

The  coatract  tan  the  caaTejaaca  of  oMrchaadiie  ia 

ia  iti  aatare  aa  catira  caatraet :  aad  aaleti  it  h%  con- 

pfetd  J  parfafcd  bj  the  daUTcrj  af  the  g^ods  at  the 

place  of  daat joatiaBy  the  oMrchant  will  io  geoaral 

[S7S]  derive  do  beaefitfiroai  the  Hmt  and  labor  ex- 

*     peaded  io  a  partial  caaTeyjuKe,  aad  caaaeqaeotlj 

be  tubject  to  ao  pajaieat  whaterer,  alihoogh  the  ahip 

■ay  have  beeo  hired  bj  the  aaath  or  week  (I).     The 


(1)  And  eyea  if  die  goods  anire  at  the  port  of  destination^ 
though  the  master  may  retahi  them  vitil  the  freight  is  paid, 
yet  no  action  lies  to  recover  the  freight,  ontU  the  goods  are  ac^ 
toally  deliTored.  Therefore,  where  a  ship  was  chartered  by 
the  owner,  aad  the  charterers  to<d(  on  board  872  bosheh  of  com 
for  certain  shippers,  and  after  the  aniral  of  the  ship  at  the  port 
of  destination,  and  before  the  deHveiy  of  the  com,  the  owner 
of  the  ship  tamed  the  charterers 'oat  of  possessioB  of  the  ship^ 
and  refused  to  deliver  a  part  of  the  com,  until  the  freight  was 
paid  to  him,  and  finally  retained  40  bushels  for  diis  purpose, 
the  court  held  that  the  freight  was  not  due,  because  the  cargo 
had  not  been  wholly  dellveredf  and  the  charterers  were  not 
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caseii  io  which  a  partial  pajdi^nt  laaj  be  claimed,  are 
exceptioDS  to  the  general  role,  fouodej  upoo  principlea 
of  equitj  and  jttflicef  as  applicable  to  particular  circoni- 
•tances.  On  the  other  haod,  ao  ioterruptioo  of  the  reg- 
nhur  courte  of  the  voyage,  happening  without  Ibe  fault 
of  the  owner,  does  not  deprive  him  of  his  freight  if  the 
ship  aOerwardt  proceed  with  the  cargo  to  the  place  of 
deatinatioDy  aa  in  the  case  of  capture  and  recapture  (a). 
In  such  a  case  however  there  will  be  a  deduction  for 
salvaga:  and  if  the  ship  were  hired  by  the  week  or 
asonth,  it  maj  be  doubted  whether  the   merchant  be 

(a)    The  Racx-Homi^    Whii€,  430  fc  431  upon  the  dictum  of  the 

3  ftob.  A.  H.  101.    And  tee  the  ob-  late  Chief  Jtutite  Eyre  on  thig  sub. 

•wervwiioM  o€  Mr,  JuiUee  Chambre  ject,  in  the  ease  of  Curttn^  v.  Z^n^, 

and  Lerd  Mviipky  in  the  caae  of  1  Bos.  fc  Pull.  63f . 
Beakv^  TUmpemt^  3  Boa.  k  PuU. 


readj,  and  had  it  not  in  their  power  to  deliver  the  same. 
Lane  v.  Penniman,  &c.  4  Mass.  Rep.  91. 

But  in  some  cases  the  whole  freight  heconss  due  although 
Ihecaigohasnetbeencanriedto  the  port  of  destination;  asin 
caae  of  capture,  if  the  ship  be  carried  into  port,  and  tiie  cai^ 
be  unlivered  by  order  of  the  Court  of  Admiralty,  the  master 
is  not  compellable  to  reload  it  and  carry  it  to  the  port  of  des- 
tination, although  both  ship  and  cai^o  be  cleared.  For  a  sep 
aration  has  taken  place  between  the  ship  and  cargo,  and  the 
contract  is  lield  to  have  ceased  by  the  act  of  unlivery.  At  the 
moment  of  separation,  the  diip  acquires  a  right  to  proceed 
where  the  master  pleases ;  and  the  contract  being  once  dis- 
solved, cannot  be  revived.  The  Hofinung,  6  Rob.  Adm. 
Rep.  231. 
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chargeable  for  the  period  of  detentioo  (6)  (I).  B«t 
although  the  delivery  of  the  goods  at  the  place  of  deati- 
Dation  ia  in  general  necessary  to  entitle  the  owner  to  the 
freight,  jet  with  respect  to  living  animala,  whether  men 
or  cattle,  which  may  frequently  die  during  the  voyage 

without  any  fault  or  n4?glect  of  the  persooa  be* 
[273]  longing  to  the  ship,  it  is  said  (c),  that  if  there 

be  no  express  agreement  whether  the  fre^ht 
ia  to  be  paid  for  the  lading,  or  for  the  tranaporting 
them,  freight  shall  be  paid  as  well  for  the  dead  as  for 
the  living ;  if  the  agreement  be  to  pay  fre^bt  for  the 
lading  them,  (heir  death  certainly  caunot  deprive  the 
owners  of  the  freight ;   but  if  the  agreement  be  to  pay 

(6)  See  BeaUv  Th9mp§9n9  ts  to  new  contract.    The  cue  of  Beale 

wages,  3  Bos.  4r  P^i^i-   ^^^  and  v.   Tk^mp^tn,  waa   taken   to  the 

IMfticttlarly  the  iudgment  ^elhr-  King^s  Bench  by  writ  of  error,  and 

9rtd  by  Mr.  JuttUe  Meath.    llie  tberedecided  in  faTOiir  of  the  plains 

principle  Appears  to  be  i he  same  tiff,  4E;i6t  546. 

m  the  case  of  freight.  And  in  such  (c)  Dig,  14.  3. 10.  Roecutf  not. 

a  case  it  might  perhaps  be  neces-  76»  77,  7S  MoUay,  book  2*  chap* 

•ary  to  declare  specially  as  upon  a  4.  sect.  8. 

(1)  By  the  final  decision,  however,  in  the  case  of  Beale  v. 
Thompson,  4  East.  Rep.  546.,  it  would  seem  that  in  case  of  a 
capture  and  subsequent  release,  though  the  ship  were  hired 
by  the  week  or  month,  the  owner  would  be  entitled  to  recov- 
er freight  for  the  time  of  the  detention.  In  thai  case,  the 
seaman  recovered  his  wages  during  the  detenti<m. 

And  in  case  a  ship,  in  the  course  of  the  voyage,  becomes 
disabled,  and  is  obliged  to  go  into  port  to  repair,  it  seems  that 
if  the  freight  be  payable  monthly  or  weekly,  the  owner  is  en- 
dtled  to  recover  it  for  the  time  of  detention,  notwithstanding 
the  owner  has  contracted  to  keep  the  ship  tight  and  in  repair 
during  the  voyage.  But  if  there  should  be  delay  or  neglect 
on  his  part,  the  case  might  be  varied.  Havelock  v.  Geddes, 
10  East  565. 
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freight  for  iran9porUng  them,  then  no  freight  is  due  for 
those  thftt  die  on  the  voyage,  because  as  to  them  the 
contract  is  not  performed*  These  distinctions  are  foond 
b  the  civil  law,  and  adopted  by  ail  the  writers  on  this 
subject.  In  this  country  it  is  not  unusual  to  pay  for 
goods  shipped  for  (he  East  or  WeaiJndieSf  at  the  time 
of  the  shipment*  But  this  payment,  although  common- 
ly called /ret^M,  is  not  strictly  or  properly  so  denomin- 
ated ;  that  word  denoting  the  price  rather  of  actual  car- 
riage, than  of  receiving  goods  in  order  to  be  carried  ; 
and  therefore  in  a  case  before  the  Court  of  Common 
Pleas,  the  Court,  admitting  that  an  action  might  be 
brought  for  money  agreed  to  be  paid  for  receiving  goods 
OD  ship-board  in  order  to  be  transported,  decided  that 
such  money  could  not  be  sued  for  or  recovered  by  the 
name  of  freight  (d)  (1).  If  a  pregnant  womaa  be  de* 
livered  during  the  voyage,  no  freight  is  due  for  the 
infant  (f). 

(d)  Blake^  nr.  IHckt^n^  2  Bos.  U        U)  ff9cait,not.79.^«2£o3r,book 
Pull.  3S1.  3.  cnap,  4.  sect.  8. 


(1)  Fore^^  writers  however  do  not  distinguish  the  cases  by 
different  names.  See  the  authors  hereinafter  cited.  And  in  a 
case  on  a  policy  of  insurance,  it  was  held  that  a  purchase  of 
thret  eighthi  of  the  tonnage  of  a  ship  for  a  particular  voyage, 
was  well  insured  by  the  words  ^^  freight  advanced  ;''  and  was 
subject  to  general  average..  Sansom  v.  Ball,  4  Dall.  Rep.  459. 
And  it  was  treated  as  freight  by  the  Court  in  Watson  v.  Buy- 
kinck,  3  Johns.  Rep.335.  hereinafter  cited.  See  also  the  opinion 
of  Ju^  Peters  in  Giles  v.  The  Brig  Cynthia,  1  Peters.  Adm. 
Rep.  203.  And  see  Cheviot  v.  Barker,  2  John.  Rep.  346. 

Where  freight  has  been  advanced  on  a  contract  for  the  trans- 
portation of  goods,  it  has  been  a  question  how  far  the  shipper 


814  f^A«F  At   &Ulf.  trft. 

not  roHjT  l«A!ii  the  «bi|>.  And  if  a  certifd  fMtt  be  Klip* 
uiated  for  tvtvj  too,  or  ofher  polrlbo  of  the  ahip't  et- 
pacitjr,  for  fhe  whole  voyage^  the  paymeat  amst  be  ac* 
eordiog  to  the  nonrtier  of  torn,  &c«  arhich  the  ahip  ia 
proTod  capable  of  cotttaioing,  vkhotit  regard  to  the 
qiiaotttj  aclttally  put  oo  board  bjr  the  mercbaat  (/)• 
Oo  the  other  bandi  if  the  merchant  baa  atipolaled  to 
paj  a  certain  aom  per  caak  or  bale  of  goods,  the  pay- 
ment most  be  in  the  firat  place  according  to  the  nomber 
of  casks  or  bales  shipped  and  delivered  (g-)i  and  If  he 
has  fori  her  covenaatad  to  furnish  a  complete  lading,  or 
a  specific  nomber  of  casks  or  balesi  and  failed  to  do  so, 

(/)  U9€€Uh  not.  ra.  7S.  (jt)  Btceui,  not  73.  75. 

immediatelj,  he  would  suffer  the  plaintiff  to  proceed  in  the 
sloop  (of  which  the  defendant  was  master)  as  a  passenger  on  the 
voyage,  and  to  load  on  board  for  transportation,  merchandise 
to  the  value  of  ^600^  and  that  the  defendant  would  provide 
meat,  drink,  &c.  for  the  plaintiff  during  the  voyage  ;'*^  and  the 
plaintiff  put  on  board  goods  to  the  amount  of  ^600,  and  em* 
barked,  and  the  sloop  after  being  at  sea  two  days,  sprung  a  leak 
and  was  obliged  to  return,  and  was  wrecked  and  lost  on  her  re- 
turn, the  Court  held  that  the  money  could  not  be  recovered 
back.  See  the  elaborate  opinion  of  Kent,  Chief  Justice,  from 
which  the  foregoing  remarks  are  principally  extracted. 

In  2  Show.  291.  a  dictum  is  reported  of  Lord  Chief  Justice 
Saunders,  which  would  seem  to  imply  thatadirance  money  for 
freight  was  in  no  event  to  be  refunded.  See  also  the  <^inion 
of  Chambre  J.  in  Blakey  v.  Dixon^  2  Bos.  &  Pull.  321. 

If  freight  or  passage  money  be  advanced,  and  the  party  is 
guilty  of  delay  or  neglect,  he  is  not  entitled  to  a  retom,  though 
he  has  not  received  the  benefit  of  the  contract  See  note  kt 
Giles  V.  Brig  Cynthia,  1  Peters.  Adm.  Rep.  207.  * 


kB  .mmf  qpike  .go^d  Ibe  I91S,  |rlM<;h  Jtb«  owners  faave 
•HiliMiie^  I»J  lii#  foiiutet  to  b^  /imtlied,  ia  cage  of  disa- 
gNMneol,  bjr  a  jarjr»  wbo  wiU  tako  all  tbe  circunvat^cet 
into  Ibcir  ^ooaidontioD  (I)*  Wbere  a  abip  birod  to  go 
bojopd  a^  to  fiitob  boana  a  ourgo  for  wbicb  a  cerlaio 
r%ta  p§r  ton  waa  to  fea  fiaid,  <nolhiog  b^iog  pajable  for 
tbo  outward  vojMgej)  waa  foaced  to  reluro  in  ballaal, 
tba  oiercbaat'i  faetor  bavbgno  gooda  to  put  oa 
bpardy  the  Coqrt  of  Cbaacerj  decreed  pajoMot  [  875  ] 
of  tbefiro%bt<ft).  (2) 

If  an  aiHire  abip  b^  bired,  and  fbe  iniribeo  thereof 
ospreaaed  ia  the  cbarter-ffartj,  apd  the  merchaot  cove- 

(A)  Weitlandv,  J7«MfMMr,,citad  2  Yen.  213.* 


^^m* 


(1)  And  if  the  master,  in  consideration  of  freight  to  be  paid 
him  at  ajceEtain  rate  per  ton  for  the  goods,  i^^es  to  load  a 

,ifompletfi  cargo  aad  pmeeed  therewUfa  to  the  port  of  delivery, 
b^  wiH  be  liable  ,to  piQr,4mm!M  ^  be  loads  a  «AeH  cargo  only, 
i^lbbaon  V.  ^ttd4p,,10.E^st  Rep«  530,  Bat  he  may  never- 
theleas  mtMntain  an  a^pn  fqr  the  r^coveiy  of  the  freight  of  the 
short  cargo  delivered ;  for  in  such  a  case  the  delivery  of  a  eomr 
pUte  caigo  is  .not  a  condition  precedent.  Ritchie  v.  Atkinson, 
10  East  295.  And  the  neglect  to  load  a  complete  cargo,  is  not 
excused  by  a  bona  fide  conduct  in  quitting  the  port  of  loading 
under  a  well  grounded  apprehension  of  «i  hostile  embargo  aqd 
.seizure.     10  East,  Rep.  530, 

(2)  If  a  merchant  send  tbe  vessel  of  anot}ier  for  a  c^go  to  a 
designated  port  and  obtains  none,  he  who  hired  the  ship  must 
pay,  ^^  empty  for  full.^^  Giles  v.  Brig  Cynthia,  1  Peters.  Adm^ 
flep.  203,  imf.    Beaires,:110. 

*  See  Might  v^Fsfe*  potU  407^ 


M%  rjor 


vhicfchedbdi 
Mb  •  emmflkit 
fBjwtmi  far  the 

X  kil  the 

lake  spM  thiiilro  fke  ckwee  sf  the  kag  er  ihert  4»- 
nliaa  ef  the  vejie^  B«l  V  the  MerchHt  eeg^e  fte 
pejr  e  ccvteie  wmm  far  everj  SMath,  veck«  er  ether  per- 
tioe  of  the  Tejr^  « f  hb  OK,  the  riek  ef  the  4«!iea 
bib  epoe  the  menkmi:  aed  if  ao  tbw  be  fixed  far  the 
fflMrereenet  ef  eeeipetetiee,  the  coiepatetiea  wifi 
bcpa  fiMi  the  dej,  ea  whieh  the  th^  brafa  groaad. 
ead  cofliHieDces  the  ▼ojage,  ead  wil  ceatiaae  dariag  the 
whole  coorie  ef  the  Toyege,  aad  dvriag  all  aaevoidable 
deleji  Bot  occasioeed  by  captore  (Jt),  or  by  soch  c«- 
comsf ances  ae  give  rite  to  the  geaeral  aTerage  or  coa- 
tribotion,  that  will  be  treated  of  ui  a  eatne^aeat  ehapter. 
lo  thb  case  of  the  pefoMit  of  fre%hr»  aa  ia 
[  916  ]  other  oiercanf ile  coatracts,  e  aioBth  is  to  be  aa« 
derstood  of  a  caUniar  aot  a  laaar  amith  (!)• 

4.  The  time  and  manner  of  pejmeot  of  freight  are 
freqoenllj  regolated  by  exprete  alipulations  in  a  charter- 
ptrtjf  and  when  that  is  done,  the  payment  most  be  ac- 
cording to  the  agreement*  If  there  be  no  express  stipn- 
lafiooy  ve  have  already  seen  (I|at  the  master  is  not  bound 
to  part  with  the  goods,  until  his  freight  is  paid  ;  and  if 
bj  the  regulations  of  the  revenue  the  goods  are  to  be 
landed  and  pot  into  the  King's  warehooscy  if  the  duties 
are  not  paid,  the  master  may  enter  them  in  his  own 

(0  Ladjf  Jamet  v.  U.  I.  Cvmpa-  ik)  Ante^  p.  273.  and  note,  ibid. 

fUft  coram  Kenifim^  Cb.  J.  at  Guild-  (0  J^Uy  v,  T^wig,  1  Eap.  N.  P. 

hall.  Sit.  p.  Micd.  Tcoft    1799.  cases,  186, 
B9€CM»t  not*  7S, 
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iitiiie»  and  thereby  preserre  hie  lien  (!)•  At  the  tritl 
of  en  actioD  brought  for  freight  on  a  charter-part  j,  b  j 
which  it  was  agreed  that  the  goods  should  be  delivered 
atXoTidon  agreeably  to  the  bilh  of  lading,  and  bj  the 
biHs  of  lading  they  were  to  be  delivered  to  a  third  per- 
son on  his  payment  of  the  freight,  and  in  fact  thejr  were 
delivered  to  hiin,  bat  be  refused  to  pay  the  freight,  be- 
cause the  merchant  the  defendant,  who  was  the  consign- 
or, was*indebted  to  him  to  a  greater  amount :  Lord 
Kenyan  held  that  the  freight  could  not  be  recovered  of 
the  consigner,  because  the  master  ought  not  by  the 
terms  of  the  contract  to  have  delivered  the  goods  with- 
out receiving  the  freight  from  the  consq^ee  (m).  But 
this  opinion  of  his  Lordship  was  afterwards 
over-ruled  in  the  Court  of  King's  Bench  and  a  [277] 
Dfim  trial  ordered,  at  which  the  plaintiff  succeed- 
ed. If  a  consignee  receive  goods  in  pursuance  of  the 
usual  bill  of  lading,  by .  which  it  is  expressed  that  he  is 
to  pay  the  freight,  he  by  such  receipt  makes  himself 
debtor  for  the  freight,  and  may  be  sued  for  it  (n). 

If  a  consignee,  known  as  such  to  the  master,  sell 
the  goods  before  they  are  landed,  he  and  not  the  buyer 
is  liable  lo  be  sued  for  the  freight,  although  the  buyer 
^nter  the  goods  at  the  custom-house  In  his  own  name  (o)« 

• 

(»)  Penr^te  U  •thert  v.  Wilket^  (o)  By  ZordXenymtX  Kisi  Plius. 

'  nit .  p.  HU.  Ter.  t790>  eorani  JT^n-  ^tazi  v.  Smailpisce,  1  Espin.  S.V, 

jfiVH  Ch.  J.  at  Guildball.  Cm.  3a    See  also  The  Trvrbsa 

(n)  B^ertB  v.  Sblt,  3  Show.  443.  Bosita^   De  Jon^,  4  Hob.  A.  R. 

This  was  probably  Uie  case  of  a  336. 
generol  ship. 

(1)  And  if  the  master  in  the  course  of  the  voyage  is  compel- 
led to  pay  duties  in  order  to  obtain  a  clearance  of  his  cargo  qb 
freight,  he  may  bind  the  owner  of  the  ship  to  the  payment. 
Hilward  v«  Hallet,  2  Cain.  Rep.  77.  Kent  J.  dissenting. 


farlfcei  J  pHiwirti 

•rthBen^  Mi  the 
th*  pbc*  •£  JiiliiHin,(f),  the  nin  «r  lla 
fwtbtoiw Ill  to  the  ■m-iiat  bf  w«f  [STt] 

tlMsr«of  aMoMd  to  Urn  wmt  «  tht  MMcr,  Ihil  wS  ke 

ftj  !•  sdl  a  pMt  «f  the  ovgt  fcr  Tklsili  m  n- 
piira,  the  mwm^tm  flMst  pay  !•  tha  nwrchiat  the  priec^ 
which  the  goada  vaald  ham  ftlchadi  at  Iha  plMa  af 
tiaaf  ioa,  aad  tfaaialara  ara  alavad  ta  rhifgn  tha 
ehaat  with  the  aMiaaj,  that  waaM  hava  haaa  daa,  Utktj 
had  liaaa  caovajed  thithar  (r). 

Tba  Fraach  Ordiaaaca  alia  direela  tta  payaeat  af 
Jiraight  in  aaalher  faittaacr,  whieh  I  da  aat  JBnd  pravi- 
dad  far  in  any  athar  Ordtaaacay  ar  aiaatiaBcd  bj  aajr 
anfbar  aacepi  vif h  rafaaeaca  la  thia  particdar  article  af 
the  French  Ordioenee,  which  it  as  foliowt :  ^  |f  it  hap- 
**  pea  that  commerce  be  prabibiled  with  the  conatrj,  to 
^<  wbich  a  ship  ia  ia  the  coorae  of  aailiag  (ea  rouie)^  and 
**  the  abip  be  obliged  to  retoro  with  ita  ladiog,  there 

(^)  frwdv.rtUm,  iBait*aSapu  H Fff«M*eMfo«Me;liT4.ait5. 

K.  B.  907'  frei.  art^  14-  Ofdin.  of  iFMiy,  art 

(f)  ff^cciM^  not  09.  AwmI  tfr-  35.  and  $9-    aiHe,  part  S.  ch.  3. 

dlffi^fM^  itf .  a*  tit.  3.  >at>art  IS.  a|el.  10. 
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<•  iMi  hi  doe  mwllf  Ike  freigbt  mtward,  ahboogh  tbd 
«>  tblp  be  Aired  cot  and  home''  (#)•  The  commeatatoni 
on  fbii  srtkle  agree  that  tbe  freight  outward  oitttt  be 
paid,  if  tbe  abfp  be  fre^hted  outward  only  (I)  (1). 
6.  If  m  a  tiole  of  war  a  neutral  veMel,  earrj* 
ing  gooda  belonging:  to  the  subjects  of  one  of  [  279 } 
the  belligerent  powers,  be  taken  by  those  of  the 
other  (in  vhich  case  the  goods  are  lawful  prise,  bet 
the  ship  is  to  be  restored),  tbe  captor  pays  the  whole 
fre^ht,  l>ecause  he  represeota  the  eoeiny,  by  possessing 
himself  of  the  enemy's  goods  jure  belli;  and  allhoogfa 
tbe  whole  freigbt  has  itot  been  earned  by  the  comple- 
tbn  of  the  voyage,  yet,  as  the  Captor,  by  this  act  of  sei-' 
zure,  has  prevented  its  completion,  bis  seizure  shall  op- 
erate to  the  same  eflfect  as  an  actual  delivery  of  the 
goods  to  the  consignee,  and  shall  aubject  him  to  the 
payment  of  the  full  freight  (ti)«  This  however  is  to  be 
understood  of  sucb  goods  only,  as  a  neutral  vessel  may 

(•)  French  Ordinanee^  liv*  3«  tjt«    Ch.  Partie.  num.  69. 
S./retf  art.  15.  («)The  ConnuABn,  Metdng, 

(0  FaHn,  torn.  X  p.  &57'PUhUr^    1  Bob.  A.  R.  289. 

(1)  And  where  a  ship  arrived  at  the  port  of  destination,  but 
her  cargo  was  prohibited  from  entry,  the  Court  held,  in  con- 
formity to  the  doctrine  of  Valin  and  the  French  ordinance,that 
freight  was  earned  for  the  ovtwardroyage.  Morgan  T.The  In- 
surance Company  of  N.  America,  4  DalL  456.  And  the  court 
said  that  it  was  not  like  the  case  of  a  slkip  prevented  from  en- 
teringa  port  in  consequence  of  ablockade,for  there  the  voyage 
is  not  performed,  and  it  is  impossible  to  say  certainly  that  It 
would  be  safely  performed,  if  there  were  no  blockade.  id.ibid. 
And  in  case  of  blockade  of  the  port  of  destination  no  freight 
would  be  due.  Scott  v.  Libby,  2  John.  Rep.  336, 


rej  bj  the  fanr  of  utioM,  a^  efatnidt 
allowed  to  the  Beofffal  obIiob  bf  tbe 
wbow  sdijecta  the  goede  bekNig.  Iflk 
tnbaad  eccordieg  to  tbe  hv  ef  MtioM^  a«cb  as  MTal 
Btores,  &c.  oe  freight  w  t«  be  peid  bj  the  capter  (x)  ; 
and  thU  whether  the  aaater  know  the  qaahtj  of  the 
goods  or  no  ;  for  ia  tiaie  of  war  he  k  iMwad  to  know 
tbe  coDleatB  of  hia  cargo,  aod  caaaot  be  peraiHted  to 
arer  ihat  be  was  ignorant  of  them  (y)  ;  nor  k  aaj 
freight  to  be  paid  bj  tbe  caplor,  if  the  abip  is  empiojed 
io  briogiog  the  prodoce  of  the  cohmj  of  a  bellig^reat 
power  to  tbe  motlier  coaatry  (s),  or  in  Ibe 
[280]  coasliog  trade  i>etweea  one  port  and  another  of 
the  same  conntrj  (a),  or  io  carrying  the  goods, 
oTen  of  neotraby  directly  from  the  mother  coontry  to 
its  tclonj  (6),  or  from  ooe  hostile  nation  Io  the  cofeoy 
of  another  hostile  nation  b  alliance  with  it  (c),  if  these 
trades  were  not,  in  time  of  peace,  open  to  tke  nentrai 
nation,  whose  ship  is  so  employed ;  Itecaose,  io  all  these 
cases,  it  is  evident,  that  tbe  trade  is 'opened  in  tbe  time 
of  war  merely  for  tbe  convenieoce  of  the  belligerent 
power,  and  to  relieve  tbat  power  from  a  part  of  the  dif- 
ficolties  occasioned  by  the  war  ;  and  the  nenlral  vessel 
so  employed,  thereby  furnishes  direct  assistance  to  the 
belligerent  power*  But  as  Irsde  from  a  port  of  one  na- 
tion to  a  port  of  another  is  in  general  open  Io  all  coon- 
fries,  freight  is  to  be  paid  to  the  owners  of  a  neutral 
ship  employed  in  carrying  the  goods  of  an  enemy  from 

(x)  Ttie  MsBCvmiuff   JHeincke,  1  Rob.  A.  R.  296.  and  tlie   Mn- 

i<].  283.  cumus  there  cited. 

(ff)    The'OgTBm  Risokb*  Jw'  (6)'riie  Immamvel,  Etftemket^^ 

genwtt^  4  Rob.  A.    It.  199.  2  Rob.  A.  R.  186.  and  the  Av», 

(r)  I'be   Ukbkcca,     Moore,    2  Lord,  id.  vol.  3.  p.  91.  note  a.  and 

Rob.  A.R.101.  Sec  also  tbe  Aaiui-  tbe  Navct,  Jiy,  id.  p-  83. 

jci,  S/ierbome,  id.  vol  3.  p.  36.  (c)  Tbe  Roav^   Toun^,  3  Rob- 

{a)  'Ibe  Emakuu.,  SotUretrofo,  A.  H.  206. 
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a  port  of  ooe^nation  hostile  to  the  captorSf  to  a  port  of 
another  natioo  equallj  boatile  (d).  (1) 

Agaioi  if  a  ship  be  taken  and  retakeoi  and  carried  by 
the  receptors  into  a  port  abort  of  Ibe  place  of  deslina* 
tion,  and  the  ship  be  there  restored,  before  the  cargo  is 
restored,  eilher  by  reason  of  a  delaj  on  the  part  of  the 
merchant  to  claim  the  cargo,  or  of  doubt  or  liti* 
gation  upon  his  right  to  restitution,  the  Court  [281] 
of  Admiralty  does  not  require  the  ship  to  wait 
the  doubtful  event  of  the  claim  of  the  cargo,  in  order  to 
conTOj  it  to  the  place  of  destination,  but  gives  the  own- 
ers their  whole  freight,  subject  only  to  the  deduction  of 
salvage  upon  the  amount  of  it  (e).  And  this  with  great 
justice  ;  for  the  capture  ia  not  imputable  to  the  master  ; 
the  delaj  of  obtaining  restitution  of  the  cargo  is  impu- 
table to  the  merchant. 

If  the  ship  of  an  enemj,  carrying  the  goods  9f  a  neu- 
tral be  taken,  and  the  captor  conduct  the  ship  and  cargo 
to  the  place  of  destination,  and  so  fulfil  the  contract  of 
the  master,  the  captor  is  entitled  to  receive  the  freight 
of  the  goods  upon  their  restitution  to  the  merchant  ; 
but  he  is  not  entitled  to  this,   if  he   take  the  ship  to  a 

(d)    Tlie  WtLBBLMiVA,  Carl-    3  Rob.  A.  R.  101.  and  see  the 
iMy  2  Rob.  A.  R.  101.  iMiif.  cases  cited  in  the  note  at  the  tad 

(«)  The  Raox  HomsSf    fFhiie,    of  that  report. 

«'  -  ■■         ■■     I.  I  . 

(1)  These  decisions  of  the  English  Admiralty  Courts  have 
grown,  out  of  the  incidents  of  the  late  and  present  war.  The 
correctness  of  the  doctrines  as  to  the  colonial  trade,  and  the  dis- 
tinctions as  to  a  war  and  a  peace  trade  has  been  questioned, 
but  I  am  not  aware  of  any  decisions  of  our  own  courts  of  law  ^ 
upon  the  subject.  ' 

45 


^iCBfcat  port,  and  do  boI  pggCoffm  Ifce  nryoil  toj- 


(/)  TW  PonwA,    r«fe«.4    tbae cited.  TViiidiftflcirtftaM 
BdCA.B.)78^«idtWcaKoftbe    tkcoU 


also     Bvoker.    CHMsfate  dBfan^ck.  173. 
Ift.  l.'c  13. 


(1)  In  case^  of  capture  and  condemnation  of  the  cargo,  the 
Tate  at  which  freight  is  to  be  allowed  hy  the  capton,  is  not 
neceanrilj  to  he  taken  at  the  price  fixed  in  the  charter-party, 
eren  where  no  fraud  is  imputed  to  the  contract  itKlf.  When 
bj  the  events  of  war  nayigatioo  is  rendered  9o  hazardous,  as  to 
raise  the  price  of  freight  to  an  extraor&iarj  height,captors  are 
not  bound  to  that  inflamed  rate  offreight  Whenno  soch  dr- 
comstance  exists,  when  ashipiscarTTingonanonilnary  trade, 
tlie  charter-partj  is  uidodbtedly  the  rale  of  Talnation  imieas 
impeached.  The  captor  puts  himKlf  in  Hie  pbce  of  tlie  own^r 
of  tbecaigo,  and  takes  with  that  qiedfic  lien  iqnw  it  The 
Twilling  Riget,  5  Rob.  Adm.  Rep.  77. 

In  such  cases  if  the  raloe  of  the  cargo  condemned  is  not  suf- 
ficient to  paj  the  freight  decreed  as  a  chaige  on  the  caigo,  and 
the  expenses  of  the  captors,  in  ordtnary  circumstances  the 
frei^t  is  entitled  to  the  priority ;  thoogh  this  general  role  may 
sometimes  be  varied  by  the  peculiar  nature  of  the  trade  and  the 
situation  of  the  trading  countries.  The  Vrow  Henrica.  4  Rob. 
Adm.  Rep.  343.  But  the  expenses  of  the  neutral  master,  when 
decreed  to  be  a  charge  an  the  cargo^  are  not  entitled  to  the  same 
priority.  The  Bremen  Flugge,  4  Rob.  Adm.  Rep.  90. 

Though  it  is  the  allowed  prinl^;e  of  neutiml  trade  to  carry 
property  of  the  enemy,  subject  to  its  capture  and  a  temporary 
detention,  »od  the  captor  takes  it  with  the  burthen  of  fiei^t; 
yet  if  the  party  prevaricates  or  conducts  himself  with  ill  faith* 
he  is  not  entitled  to  freight.  For  fraud  and  misconduct  amount 
to  a  forfeiture.  The  Vrow  Henrica,  4  Rob.  Adm.  Rep.  343. 
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r.  As  it  may  n^equ^ntlj  ballpen  thtit  gdodH.  broifgbt' 
in  specie  to  the  pMe  of  diettioatlon,  may  b€  sbdelerio* 
rAted  dnrifag  the  course  of  the  voyage,  a!i  to  be  of  no' 
r»)ue  to   the   merchaoti   it  is   ifkiportant   to   cdnsider, 
whether  the  merchant  is  bouod  to  pay  the' freight  ufidet* 

If  a  ship  captured  be  lost  by  the  negligeruieot  the  prike  mas- 
ter, where  the  ship  is  innocently  employed,  and  a  {iart'of  the 
cargo  only  saved,  which  is  insufficient  to  pay  the  freighi^  the 
Court  will  not  onfy  decree  restitution  of  the  value  of  th^  Shij^, 
but  also  of  the  full  frei^t  against  the  captois  personally.  The 
Der  Mohr,  3  Rob.  Adm.  Rep.  129. 4  Rob.  Adm.  Rep.  314. 

If  a  ship  be  condemned,  and  the  cargo  acquitted  as  neutral 
property,  and  afterwards  is  carried  by  the  captors  to  its  port  of 
destination,  they  are  entitled  to  the  freight.  The  Fortuna,  4 
Rob.  Adm.  Rep.  278.  5  Rob.  Adm.  Rep.  67.  But  if  the  goods 
are  not  carried  to  their  original  destination, within  the  intention 
of  the  contracting  parties,  freight  shall  not  be  due  or  paid  to 
the  captors.  This  is  the  general  rule,  but  it  may  admit  of  an 
exception.  *  As  where  goods  have  been  carried  not  to  the  port 
of  destination,  but  to  the  country  where  t'le  owner  lives,  and  to 
which  the  proceeds  were  ul^mately  destined ;  btit  by  the  reg- 
ulations of  the  countiy  where  the  goods  are  slipped,  they  can- 
not be  cleared  out  directly  for  the  port  of  ultimate  destination 
there,  as  the  intention  of  the  parties  is  completely  effected  in 
the  manner  they  would  have  elected,  if  at  perfect  liberty  so 
to  do,  freight  has  been  adjvdged  to  the  captors.  The  Diiemai 
5  Rob.  Adm.  Rep.  67. 

And  if  the  cargo  be  not  carried  to  the  port  of  destination, 
no  freight  is  due  to  the  captors,  although  the  cargo  has  been 
sold  very  advantageously  in  the  port  of  the  capturing  power, 
to  which  she  has  been  ceiifreyed.  Vrow  Aima  CathaaMna,  6 
Rob.  Adm.  Rep.  269. 
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tach  circQiDBtMicef  ;  or,  to  state  the  qnettioa  more  cor- 
rect I  j,  whether  he  is  boood  to  receive  the  goods 
[  282  ]  or  is  at  libt? rt  j  to  abaodoo  them  for  the  freight* 

For  we  have  already  seen,  io  the  case  of  aa 
Ea$i'lndia  shipt  that  the  compaoj  (the  merchaots)  were 
held  liable  to  paj  the  freight  of  a  quaotilj  of  pepper 
delivered  to,  aod  received  by  them,  although-  greatlj* 
damaged  by  a  peril  of  the  sea ;  and  that  the  owoers  were 
not  answerable  for  the  expense  incurred  in  endeavouring 
to  remove  the  injury  occasioned  bj  the  salt  water  {g)* 
And  in  another  case  that  will  be  mentioned  hereafter, 
the  merchant  was  held  liable  to  paj  the  freight  of  to* 
bacco,  saved  from  shipwreck,  and  accepted  by  him, 
although  part  was  so  much  damaged  ai  to  be  of  no 
value  (fc). 

Upon  this  question  as  to  the  right  of  the  merchant  to 
abandon  his  goods  when  brought  to  the  place  of  destina- 
tion, and  by  so  doing  to  discharge  hirnself  from  the 
freight,  different  doctrines  and  opinions  have  prevailed, 
and  there  is  no  judicial  decision  in  our  books :  although 
in  some  cases  between  the  merchant  and  his  insurer,  it. 
has  been  admitted  that  the  freight  was  pajable,  notwith- 
standing the  goods  were  so  much  damaged,  that  their 
value  fell  short  of  its  amount  (t)«  But  it  is  necessary  to 
distinguish  the  causes,  from  which  the  deterioration  may 
have  proceeded.     If  it  have  proceeded  from  the  fault  of 

the  master  or  mariners,  the  merchant  is  entitled 
[S8S]  to  a  compensation  ;  and   may  recover  it  by  an 

action   at  law  against    the   owners  or  master;' 

Ig)  Jhtkam  U  •thert  v.  EoMt-In-  chapter, 

difa  Comp.  Oouc^.  272.  antep  ch.  1.  (»)   Bwfeld  v.  JBmpn,  2  8tnu 

•of  this  riart,  sect.  14  lu65.  M\dMaun  v.  ^nary^  Psik, 

(A)  Lntwidgt  U  amiher  v.  Grey  116.  MarabaU,  143. 
Si  ttken,  post.  aeet.  13.  of  this 
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but,  if  be  bM  received  the  goode,  be  cannot  insiet  upon 
tbe  damage .  as  a  defence  to  anch  ai^  action  brought  a* 
gainat  bimaelf  for  the  freight^  even  although  he  has  of- 
fered to  return  fbem  (k).  On  jhe  other  band,  if  il  have 
proceeded  from  an  intrinsic  principle  of  decay  naturallj 
inherent  in  the  commodity  itself,  whetber  active  in  every 
situation,  or  only  in  the  confinement  and  closeness  of  a 
ship;  the  merchant  must  bear  the  loss,  and  pay  tbe 
freight ;  for  the  master  and  owners  are  in  no  fault,  nor 
does  their  contract  contain  any  insurance  or  warranty 
against  such  an  event.  And  to  this  point  there  is  a  dt* 
rect  authoritj  in  tbe  treatise  called  the  Ouidatu  The 
author,  having  mentioned  several  cases  of  abandonment, 
as  l>etween  the  merchant  and  tbe  insurer,  goes  on  thus : 
^*  In  like  manner,  the  merchant  cannot  abandon  the  goods 
**  herein  before  mentioned  (vis*  fruits,  salt,  corn,  victuals, 
**  fcc.)  to  the  master  of  tbe  ship  for  bis  freight,  if  the 
^deterioration  has  proceeded  from  natural  decay; or 
«from  tbe  great  diminution  of  tbe  price,  that  takes  place 
<<at  tbe  end  of  particular  seasons,  as  in  figs, 
*<  grapes,  and  herrings  after  Easter ;  or  by  rea-  [  284  ] 
^'^  son  of  an  over*abnndant  supply  of  the  market, 
^as  in  corn,  wine,  or  aalt ;  although  in  aalt  a  diflTerent 
^*  practice  foroaerly  prevailed,  which  is  contrary  to  rea- 
^  son,  if  the  option  has  not  been  reserved  by  an  express 
**  clause  in  the  cbarter«party"  (I). 

(jb)  Millet  U  others  v,  Bahnkridge  derive  no  benefit  whatever  from 

U  etkertf  Guildhall,  Deem.  30ib*  the   conveyance*  nor   would  tbe 

1804,  before  Lerd  EUenkerough^  matter  have  fulfilled  his  engMi^e- 

Ch.  J.  His  Lordship  intimated,  that  ment  according  to  the  terms  of  Qie 

if  tlie  merchants  had  refused  to  bill  of  lading :  Qtuere,  therefore* 

receive  tbe  cargo  on  the  ground  whether  the  master  could  oblige 

of  damage  so  occasioned,  the  point  the  merchant  to  pay  the  freight  f 

would  admit  of  some  doubt.     In  Bee  Batten  v.  Butter,  7  Kast.  479. 
such  ft  case  tbe  merchant  would       (Q  Omden,  chap-  7-  art-  IC 


Id  Ike  wtff  Mxt  arlidte  ho^t«f  of  the  treitise  in* 
find  thfi  doetrine :  **  If  goodf  tfontkiaed  in  cs§k«,  at' 
«  wioe,  oil,  oli^M,  molasfeoi,  sod  otlllm  of  the  like  sorf, 
^iwte  leaked  to  such  ao  exieot,  that  the  caAs  are 
^emffft  or  Dearly  emp^,  flie  merchaDt  oiay  abaodoo 
**  them  ibr  the  frvighty  before  thejr  are  laoded.  There- 
**  fore  masten  should  take  care  wheo  thej  itcdre'  casks^ 
*Mo  fee  that  thejr  be  well  hooped,  and  id  good  condi- 
**  tioB.  It  i«  truie,  that  if'  bj  teoipeBt  the  casks  have 
^  been  so  pressed  that  the j  have  throwD  oot  their  bot- 
^tOms,  bare  been  beaten  in,  and  burst,  prorided  there 
^  have  been  no  fault  in  the  stowage,  the  loss  shall  be  art 
^  average  against  the  insurers,  the  master  shall  lose  liis 
•'  freight'*  (m). 

From  the  words-  of  this  article  it  appears  very  clearly, 
that,  in  the  opinion  of  the  author,  the  merchant  might 
abandon  articles  of  this  description,  although  theleak- 
9cgt  were  not  occasioned*  by  peril  of  tho  sea. 

In  the  work  of  Molloj/  (n)  however  we  find  the 
[ 285 ] following  clause:  <*  If  freight  be  taken  for  100 
<*tons  of  wine,  and  twenty  of  them  leak  out, 
**  so  that  there  is  not  above  eight  inche%  from  the  huge 
^  upwards,  yet  the  freight  becomes  due :  one  reason  is, 
'*  because  from  that  gage  the  King  becomes  entitled  to 
<*  custom;  but  if  they  bounder  eight  inches,  by  some 
**  it  is  conceived  to  be  then  in  the  Election  of  the  freight- 
<'  ers  to  fling  them  'up  to  the  master  for  freight,  and  ttie 
*' merchant  is  discharged.  But  most  conceive  other* 
*^  wise ;  for  if  all  had  leaked  out  (if  there  was  no  fault 
^*in  the  master),  there  is  no  reason  tfaesbip  should  lose' 

(m)  OWdbfi, chap.  7.  srt.  11.       2^uid27.  Car.  2.  in  K.  B.    Butt' 
(n)  Rook  2.  c.  4.  aect.  14.    The    de  not  ind  that  csMteported  dse- 
sttthorchesil«ycc«.OMe,HiLTer.    wbcre.   ^ 


it 


^  lier  frioigh^  Cor  W  ^^igbt  frisjes  ffom  the  tonoage 
^^  taken ;  ^d  H  tbe  leakage  w^b  occaaioned  tbcough 
^^  alorm,  the  aaipe  perhi^a  inay  co^ie  ioto  an  average. 
<<  Besides,  in  JSotir^eav^  (o),  the  master  atowfr  not  the 
**  goodn^  bot  the  p^^rtieular  officers  appoinled  for  that 
**  purpose,  quod  noto.  Perhaps  a  special  conveiitioip 
*•  ^aj  alter  the  caae." 

Ttye  French  Ordinance  declares:  *'Th|tt  tbe  mer^ 
'''  cjiaqt  shall  not  oblige  the  master  to  take  for  hia  freight, 
goods  diminished  in  price,  spoilt,  or  deteriorated,  bjr 
their  pirn  vice,  or  by  peril  of  the  sea  (p)*"  And  the 
verj  next  article  is  i^s  follows :  **  if  goods  put  into 
**  ca^ks,  ^8  wine,  oil,  honey,  and  other  liquors,  havn 
^*  leaked  out  to  su^h  an  extent,  that  the  casks  are  empty, 
**  or  nearly  empty,  the  merchant  may  abandon 
«« them  for  the  freight."  Faliti,  in  his  com-  [  286  ] 
roentary  on  this  last  article,  observe?,  that  it  is 
taken  from  the  article  of  the  Guidoti,  which  I  have  ju^t 
before  quoted.  He  observes  also  that  by  the  ConsolatQ 
iel  mare,  chap.  202,  tbe  contrary  is  decided  :  yet  that 
by  another  article  of  the  aame  code,  chap.  234,  freight 
is  not  due  for  pottery,  unless  it  be  found  entire  at  thf 
end  of  the  voyage  (q),  and  be  conaiders  this  article  of 
the  Ordinance,  to  give  tbe  right  of  abandonment  to  the 
merchant,  in  the  case  of  leakage  happening  as  well 
from  the  fault  of  the  casks  as  from  the  perils  of  the 
aea,  and  to  be  an  exception  to  the  general  rule  laid 
down  in  (he  article  immediately  preceding.      On  the 

(o)  See  CMrae  on  the  11th  art.  the  merchant  stows  the  pottery  he 

ff  the  laws  of  Oleron,  auat  pur  the  freis^t  of  what  is 

(p)  French  Ordinan^,  liv.  3.  tit  broken ;  hut  if  the  master  stows  it» 

3.  /r$k  art.  25  &  2S.  he  is  at  all  ef«nU  to  lose  the  ftvight 

(f  )  The   sense  of  this  chapter  of  what  is  broken ;  and  if  thero 

appotfs  not  to  be  correctly  stated  haa  been  any  fault  in  the  atoWag« 

by  the  learned  commentator :  the  or  carriase,  he  mast  also  make 

rale  therein  laid  down  is,  that  if  good  the  damage. 
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other  hand  bis  countryman  Poihier^  controTerta  this 
opinion,  and  contend*  that  the  article  of  the  Ordinance 
18  (o  be  confined  to  the  caie  of  leakage  occaii9oed  by 
peril  of  the  sea ;  io  which  case  be  conaidera  the  real 
couioiodity,  vt«.  the  contenta  of  the  caaka  to  be  abao- 
lufelj  loflty  aa  moch  aa  if  thej  bad  been  washed  over- 
board. "  Tbta  opinion  of  MonMitur  Falin^**  aajs  he, 
*<  appears  to  me  to  be  contrarj  to  principles.  •  It  ia  the 
**  fault  of  the  merchant,  if  he  baa  pot  hia  gooda  into 
<<  bad  casks :  It  is  his  fault  if  they  have  leaked  out,  and 
«  have  not  arrived  at  the  place  of  destination  ;  he  there- 
*^  fore  ought  to  pay  their  freight ;  for  according 
<*  to  the  principlea  of  the  contract  of  hiring,  the  [  287  ] 
^  hirer,  who  by  bis  own  act  or  fault  has  not  en- 
"  joyed  the  thing  let  to  him,  ought  to  pay  the  hire,  as  if 
<<  he  had  enjoyed  it.  If  the  letter,  who  has  been  prevent* 
<*  ed  from  letting  to  other  persons  the  part  of  hia  vessel 
<*  occupied  by  the  bad  casks,  should  not  be  paid  the 
^<  freight,  he  would  suffer  for  the  fault  of  the  hirer ; 
**  which  is  unjust  (r)." 

This  argument  of  Poihier  may  shew  what  ought  to 
have  been  established  by  the  Ordinance,  but  it  by  no 
means  proves  that  the  interpretation  given  by  Valin  and 
wLich  agrees  wifh  the  terms  of  the  Guidon,  is  not  the 
true  interpretation*  The  rule  was  probably  introduced 
in  early  times,  to  prevent  disputes  and  litigation ;  and 
«dopted  by  the  framers  of  the  French  Ordinance  for  the 
aame  reason  (0). 

(r)  Traitede  Chartepartie,  num.  goods  are  arrived  tt  the  intended 

60.  place,  the  merchant  is  obliged  to 

(?)  The  Ordinance  of  J?«f/er<fofii  pay  the  freight  of  what  happens 

on  this  subject  seem » to  itgree  with  to  be  damaged  or  diminished  with- 

the  general  rule  of  the  French  Ordi-  out  9XXf  &u  i  t  of  the  master  or  shipV 

lunce.    It  declares  that  when  the  crew.  Art,  155.  2  Mag9H9, 105. 
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la  our  1V€9i*lndia  trade,  the  freight  of  sugar  aad 
moiaaief  ia  regulated  bj  the  weight  of  the  casks  at  ti{e 
port  of  deliter J  faarei  which  io  fact  is,  in  everj  instaace 
less  than  fhe  weight  at  the  time  of  the  shipoieiit,  aad 
therefore  the  bss  of  freight  occasioned  by  the  leakage 
necessariij  falls  upoa  the  owners  of  the  ship  by  the 
osture  of  the  contract  (1). 

Upon  the  propriety  also  of  the  rule  laid  down  io  Ite 
preceding  article  of  this  Ordiuaoce^  oamelyy  that 
which  prohibits  abandonment  generally,  these  [281] 
two  learned  foreigners  have  differed  in  opinion, 
*^  It  must  be  agreed,"  says  Fa/tn,  **  that  this  rule  is  too- 
**  rigorous  to  l>e  eompatible  wi|h  equity.  The  natural 
*<  idea,  that  the  mind  forms  of  the  agreement  for  freight, 


(1)  The  question  as  to  the  effect  of  leakage  occasioned  by 
perils  of  the  seas  on  freight,  was  discussed  and  settled  iii  Frith 
V.  Barker,  2  John.  Rep.  327.  One  hundred  and  ninety  hogs- 
heads of  sugar  were  shipped  from  Surrinam  to  New-York,  and 
in  consequence  of  tempestuous  weather,  fifty  of  the  hogsheads 
were  washed  out  and  arrived  empty.  Freight  was  claimed  fof' 
these  fifty  hogsheads  ;  and  the  Court  held  that  none  was  due. 
Chief  Justice  Kent  said,  I  consider  these  hogsheads  as  having 
perished  by  the  perils  of  the  seas ;  no  freight  is  due  for  goods, 
which  perish  during  the  course  of  the  voyage.  And  however 
the  authorities  may  differ  on  the  assumed  right  to  abandon 
damaged  g^ds  in  discharge  of  freight,  yet  they  all  agree  that 
you  may  abandon  casks  leaked  out  by  the  perils  of  the  seas,  as 
the  subject  matter  of  the^contract  no  longer  exists.  This  opin- 
ion will  not  apply  to  the  case  of  an  article  that  is  lost  by  other 
causes  than  the  perils  of  the  sea,  such  as  internal  decay,  leakage, 
evaporation  or  the  like .  See  post,  292.  note«  3  John.  Rep.  321. 

46 
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**  by  tbftt  it  bas  for  its  object  tbst  the  goods  shipped  la 
'  piirsatnce  of  it  sball  be  tbe  only  pledge  for  the  freigbt, 
'*  tod  eoDseqoeotljr  that  apoo  tbe  saiae  goods  alone  can 
<'  tbe  pajroieot  of  Ibe  freight  l>e  enforced.  From  whence 
<<  it  follows,  that  in  every  case  (en  qudqmt  cat  que  ee 
**  aoii)  the  merchant  ought  lo  be  quit  of  tbe  freight  by 
**  abandoning  bis  goods.  This  is  also  the  opinion  o( 
**  Casa  Regis^  Disc.  2*2.  n.  46*  and  Disc.  23.  n.  86.  and 
*<  87.  In  tbe  case  of  shipwreck  it  is  decided  by  the 
^*  Ordinance^  that  the  freight  is  not  doe  when  tbe  goods 
^'  are  lost ;  now  when  the  goods  are  so  injured  by  the 
**  shipwreck,  that'  be,  (o  whom  they  belong,  cannot  de- 
<*  rive  from  them  wherewith  to  pay  the  freight,  is  it  not 
<<  the  same  to  him  as  if  they  had  been  wholly  lost  by  tbe 
**  mere  act  of  shipwreck  ?  If  then  be  had  not  the  power 
<*  of  abandoning  the  goods  to  discharge  himself  from 
<<  the  payment  of  the  freight,  his  condition  would  be 
<'  worse  than  if  all  bad  perbbed  without  resource,  and 
'*  this  is  what  natural  equity  will  not  allow  him  to  suffer.'' 
The  learned  commentator  then  proceeds  to  acquaint  us, 
that  a  practice  prevailed  in  his  country,  of  not  compelling 
the  merchant  to  reclaim  shipwrecked  goods,  and    that 

unless  he  reclaimed  them,  the  master  was  never 
[289]  known   to   obtain   the   payment   of    the   freight. 

On  the  other  hand  Poihier  (/),  speaking  of  this 
article  of  tbe  Ordinance  of  bis  country,  says,  ^  This 
'*  rule,  notwithstanding  what  is  said  of  it  by  Jtfonsictcr 
^  Valitif  is  just,  and  conformable  to  the  principles  of  the 
^^  contract  cff  letting  to  hire.  It  is  sufficient,  according 
**  to  these  principles,  to  make  the  whole  hire  due  to  tbe 
[*  letter,  that  he  has  wbolij  performed  the  obligation, 
'*  which  he  contracted,  to  give   to  the  hirer  the  eojoy- 

<0  Ch,parU§,  num.  59. 
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**  ment  of  the  thing  let  to  hire :  dow  the  master  having 
^*  transported  the  goods  to  their  place  of  destioatioD,  it 
'*  maj  be  truly  said,  that  he  has  whollj  fulfilled  his  ob- 
«<  ligation,  and  that  he  has  given  to  the  merchant  the 
*<  enjojment  of  the  ship  for  the  use,  for  which  he  had 
*<  let  it  to  him,  since  this  transport  was  the  only  use,  for 
^*  which  they  contracted.  If  the  goods  are  found  greatly 
<<  damaged  and  of  no  value,  this  is  a  matter  that  does 
<*  not  concern  the  master,  because  it  is  by  an  accident, 
**  i^inst  which  be  does  not  warrant,  that  they  are  re- 
**  duced  to  this  condition*  The  point  of  Monsieur  Fa- 
*^  lin^s  objection,''  proceeds  he,  ^*  is,  that  it  is  the  same 
**  thing  to  the  merchant,  whether  the  goods  are  abso 
^*  lutely  lost  or  become  of  no  valued  The  answer  is, 
**  that  it  is  on  the  aide  of  the  master,  that  we  ought  to 
**  consider  whether  this  is  the  same  thing :  now  it  is  ev- 
**  ident  that  this  is  not  the  same  thing  to  the  master* 
**  For  when  the  goods  are  lost  on  the  way,  not 
'<  having  been  able  to  transport  them  to  the  [290] 
**  place  of  destination,  he  has  not  fulfilled  the 
**  object  of  his  contract,  munere  vehendi  functus  non  est; 
«<  and  it  is  for  this  reason  that  the  freight  is  not  due  to 
**  him  :  but  when  he  has  transported  them,  however  in- 
**  jured  they  may  be  found,  he  has  fulfilled  the  object  of 
"  his  contract,  munere  vehendi  functus  estf  and  by  con- 
*^  sequence  the  freight  is  due  to  him  (u).'' 

In  addition  to  this  answer  given  by  Pothitr  it  may  be 
proper  also  to  observe,  that  the  argument  of  Valin  seems 
to  prove  too  much ;  for  if  the  goods  are  to  be  the  only 
security  for  the  freight,  and  the  merchant  ought  not  to 
pay  the  freight,  if  they  are  not  worth  the  amodnt  of  it, 
Ihe  master  and  ownen  must  lose  the  freight,  if  the  goods 

(tt)  Pothter  Chane-parUe,  num.  59. 
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Jwppeo  hma  aojr  accident  fo  come  to  a  bad  narket ; 
Irhich  is  cootrarj  to  all  law  and  reaioo :  and  fortiiary 
Xkat  the  fomnlation  of  tlie  acgomeot  does  not  apply  to 
lltts  cotttttrjf  bj  ilia  law  of  vkidi,  ahhoogb  the  goods 
lare  pledged  ibr  Hie  freight,  jet  the  merchant  also  is  per- 
#0naUj  responsible  Ibr  if« 

8«  I  ha¥e  detailed  the  opiaioQSof  these -learned  foreign- 
ors  tbos  at  fengtb,  t>ecaose  they  appear  to  sm  to  com* 
.priie  the  whole  at^ment  on  both  sides  of  the  qaeation, 
which,  ai  i  hare  before  observed,  has  not  received « 
jodicia)  dedsion  in  this  country.  It  is  troe  indeed,  that 
•Lard  Mamsfield  ia  a  i^se,  that  wiii  be  au>re  fully  stated 

hereafter,    delivered   himself    in   4he  followiiig 
{891]  oSect:     **Aft  to  the   value  of  the  goods  it  is 

**  nothing  to  the  master,  whether  the  goods 
**  are  spoiled  or  not,  provided  the  merchant  takes  them ; 
^  it  is  enough  if  the  master  has  carried  Ihem ;  for  by 
^*  doing  so,  he  has  earned  his  freight ;  and  the  mer« 
**  chant  shall  be  obliged  to  take  «ll,  that  are  saved,  or 
**  none ;  he  shall  not  take  some,  and  abandon  the  rest, 
^  and  so  pick  and  chuse  what  he  likes,  taking  thai, 
<*  which  is  not  damaged,  and  leaving  that,  which  is 
**  spoiled  or  damaged.  If  he  abandons  he  is  excused 
**  freight,  and  he  may  abandon  all,  though  they  are  not 
^<  all  lost.*'  Bui  it  is  to  be  observed^  that  the  <|uestion 
of  abandooment  was  not  the  point  in  issue  in  that  cause; 
and  in  fact  in  (hat  caae  the  goods  had  not  been  carried 
to  the  place  of  destination,  but  the  vessel,  which  was 
hoond  for  Lisbon^  bad  been  captured  and  re-captured, 
and  was  carried  with  the  goods  into  a  port  in  Devonshirt 
where  the  merchant  received  them  :  and  therefore  if 
hord  Mansfield  is  to  be  understood  to  speak  with  refer- 
ence to  the  case  then  before  him,  the  sentiments  deliver- 
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t4  by  ibuB  on  tbtl  occftaton,  camot  be  ooBtidered  as 
furniBbi^g  an  authoritjr  for  itbe  deciaton  of  ibe  qoestioa 
io  the  case  of  .goods  acloalljr  carried  to  the  friace  of  dea- 
tinatioo.  It  is  true  ako,  that  io  Ihe  case  of  Lutwidge 
9.  Crrey  ^  olkerst  which  wiU  be  Tally  cited  for  .another 
^jKise  ifl  tfte  atibaeqaefit  part  of  Ihia  chapter  (v),  it 
aeoais  Io  liave  been  lakeo  for  granted,  by  the 
cowael  on  both  aides,  that  (he  imerchants  might  [  292  ] 
bave  abandoned  the  whole  cargo;  bat  in  that 
«a8e  the  abip  was  wrecked,  and  the  goods  saved  at  a 
great  expense,  at  a  place  abort  of  (he  port  of  delivery, 
and  the  right  'Of  abandomnent  is  spoken  of  with  refer- 
ence  to  the  situation 'of  the  goods  at  that  place.  Most 
certainly  the  merchant  cannot  be  compelled  to  accept 
his  goods  at  any  other  place  Ihan  the  place  of  destioa- 
4ion  :  even  if  the  master  should  pay  the  salvage,  and 
aonvey  them  to  that  place,  die  mer-chant  may  be  allow- 
ed to  have  bis  option  of  acceptiog  them  i>r  not,  loaded 
with  the  additiooai  expense  of  salvage.    And  according- 

* 

ly  in  another  cane,  Lord  ManafiM  said,  *^  The  owner  of 
^*'tba  ahtp  has  a  lien  for  fretght,  but  in  a  total  loss,  lit- 
**  erally  so  called,  no  freight  is  due ;  in  case  of  a  loss, 
**  total  in  its  nature,  with  salvage,  the  merchant  may 
*^  either  take  the  part  saved,  or  abandon."  {w)  The 
onty  point  intended  to  be  proposed  by  me  as  doubtful,  is 
the  right  to  abandon  for  the  freight  alone,  at  the  port  of 
destination :  and  in  point  of  practice,  I  have  been  inform- 
ed that  this  right  is  never  claimed  in  this  country  (1). 

{v)  Sect  13.  p.  d9& 

(w)  BmUUe  «.  «lf«Mft^fiaii^  Park,  chap.  3.  p.  53. 


(1)  This  point  has  received  a  judicial  decision  in  the  State  of 
New-Tork,  in  the  case  of  Griswold  v,  New-York  Insurance 
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9.  HaTiag  f  ha  considered  the  cases,  is  wUdi  Ifae 
•slire  fireigbt  is  to  be  psid  accofdiag  to  tbe  i^reeBeBfy 
I  now  proceed  to  the  coosiderstioa  of  those,  io  which 

a  pott  oolj  of  the  stlpalated  saoi  mmj  be  chin- 
[293]  ed.       Aod  these  are,  JirtI,  whea  the  ship  has 

perfomed  the  whole  Toyage,  tiot  has  brooght 
a  part  only  of  the  merchaai's  goods  ia  safety  to  the 
place  of  destioalioo :  And,  secondly,  whea  the  ship  has 
not  performed  the  whole  Tojage,  but  the  aaater  has  de* 
lirered  the  goods  to  the  mercbsnt,  at  a  place  short  of  the 
port  of  desiioation*  In  the  case  of  a  general  ship^  or 
of  a  ship  chsrtered  for  freight  fo  tie  paid  according  to 
the.qaaBtifjr  of  tbe  goods,  there  can  be  no  doobt  that 


Compaoy,  3  John.  Rep.  321.,  where  the  court  after  comment- 
ing on  the  authorities  cited  by  Abbot,  held  that  when  goods 
are  carried  to  the  port  of  destination,  though  spoiled  so  as  to  be 
of  no  valae  to  the  owner,  the  owner  cannot  abandon  the  goods 
tor  the  freight,bi]t  the  master  is  entitled  to  his  fnllfrei^t  Cliief 
Justice  Kent  said,  ^Hhe  ship-owner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  condition  which  was 
to  precede  payment,  is  then  fulfilled.  The  right  to  payment  then 
becomes  absolute,  and  whether  we  consider  the  spirit  of  this  par- 
ticular contract,  or  compare  it  with  the  common  law  doctrine  of 
carrying  for  hire,  we  cannot  discover  a  principle  which  makes 
the  carrier  the  insurer  of  the  goods  as  to  their  soundness,  any 
more  than  he  is  of  the  price  in  the  market  to  which  they  are 
carried.  If  he  has.  conducted  himself  with  fidelitj'  and  vigil- 
ance in  the  course  of  the  voyage,  he  has  no  concern  with  the 
diminution  of  the  value.  It  may  impair  the  remedy  which  his 
lien  afforded,  but  it  cannot  affect  his  personal  demand  against 
the  shipper.''  See  also  the  opinion  of  Justice  Livingston  in  the 
same  case  on  a  former  trial,  1  John.  Rep.  205. 
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frei$;ht  is  due  for  so  mucli  as  shall  be  delivered.  The 
.(Contract  in  these  cases  being  distinct,  or  at  least  divisi- 
ble in  its  own  natnre.  But  suppose  a  ship  chartered  at 
a  speci&c  aom  for  the  voyage,  without  relation  to  the 
quantity  of  the  goods,  (in  which  case  the  contract,  as 
observed  by  Lord  Chancellor  Hardwicke  (x),  is  more 
properly  a  .contract  for  the  use  of  the  ship,  than  for  the 
conveyance  of  the  merchandize,)  should  lose  part  of  her 
cargo  by  a  peril  of  the  sea,  but  convey  the  residue  to 
the  place  of  destination ;  in  this  case  I  do  not  find  any 
authority  for  apportioning  the  freight.  And  it  seems 
to  have  been  the  opinion  of  Malyne  (jf)  that  nothing 
would  be  due  ;  and  the  case  of  Bright  v.  Cowper^  which 
will  be  mentioned  hereafter,  may  be  considered  aa  an 
authority  in  support  of  that  opinion.  But  probably  if 
the  question  should  arise  again,  the  determination  of  it 
would  depend  upon  the  particular  words  of  the  charter- 
party;  for  without  a  very  precise  agreement 
for  that  purpose,  it  seems  hard  that  the  owners  [  294  ] 
should  lose  the  whole  benefit  of  the  voyage, 
where  the  object  of  it  has  been  in  part  performed,  and 
no  blame  is  imputable  to  them  (1). 

10«  The    apportionment  of   freight  usually  happens, 
when  the  ship  by  reason  of  any  disaster  goes  into  a  port 

{x^  In  the  case  of  Paid  v.  Birch^    part.  iect.  7, 
2  Alkins,  621,  ante^  ch.  1.  of  this        Q/)MiUyne^$Lex,  Mereaui^,  100. 

(1)  In  Post  V.  Robertson,  1  John.  Rep.  24.,  the  court  held 
that  where  the  ship  is  chartered  for  a  specific  sum  for  the  voy- 
age, the  general  rule  is,  that  if  part  of  the  cargo  be  lost  by 
the  perils  of  the  sea,'  and  part  conveyed  to  the  place  of  desti- 
nation, there  can  be  no  apportionment  of  the  freight  under  the 
*charter-party. 
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ftbort  of  tbe  pitce  of  de»tioalJOD,  and  i»  miaUe  to  pvoie* 
cute  and  eompkte  the  yojage.  ^  la  this  caae  we  have 
already  seen  that  the  master  naj,  if  he  will  aod  can  do 
10,  hire  another  ship  to  convey  tbe  goodt,  and  so  e»tith 
bimBelf  to  bis  whole  freight :  but  if  he  is  unable^  or  if 
be  declines  to  do  this,  and  the  goods  are  there  received 
by  tbe  oaerchant,  the  general  rule  of  the  maritime  law 
isy  that  freight  shall  be  paid  according  to  the  proportion 
of  Uie  voyage  performed,  pra  raid  iiineris  permeii  {s}. 
Some  writers  (a)  have  endeavoured  to  trace  this  rule 
to  the  Digist  of  Justinian^  but  the  passages  referred  to 
by  them,  do  not  appear  to  contain  such  a  regulation* 
The  rule  however  is  without  doubt  extremely  ancient. 
It  is  to  be  found  in  the  collection  of  laws  called  the 
Bhodian  Laws  (b),  but  which  collection  is  now  generally 
agreed  to  be  of  a  later  date  than  the  time  of  Juiiinian 
(c) ;  and  also  in  the  ConnoUUo  d$l  mare  (d)» 
[  295  ]  The  rule,  as  laid  down  in  the  bws  of  Oleron  (f), 
is  to  the  following  effect.  If  a  ship  depart  with 
a  cargo  from  BourdeawTj  or  other  place,  and  it  happens 
that  tbe  ship  is  disabled,  and  as  much  of  the  cargo  is 
saved  as  possible,  the  merchants  and  master  enter  into 
a  great  debate,  and  tbe  merchants  demand  to  have  their 
goods  of  the  master,  they  may  have  them,  upon  paying 
of  freight  for  so  much  of  the  voyage  as  the  ship  baa  ad* 
vanced  rateably  and  in  proportion,  if  tbe  master  pleases ; 

(x)  The  Ordinance  of  7?o^/er</afii  (c)  Sckomberg^i  dissertation  on 

differs  in  this  respect  from  ihe  these  laws.  Theonhr  rule,that  can 

general  rule ;  for  it  allowrthe  mer-  be  distinctly  and   authoritatively 

chant  to  take  his  goods,  paying  a  tnicedtotbeiBstittttionsiof  Jtitodls** 

reasonable  portion  of  1  he  fireifirht^  is  the  law  </e  Jactu,  quoted  and 

in  case  the  t>hip  may  be  repaired  adt^pted  in  the  Di^.  14. 2. 1. See  the 

in  a  short  time.  art.  147.  2Jtfii-  e^$AM  ohafiter  of  this  p«rC,  sect.  3. 

j'en*,  104.  (<0  Per  L^rd  Monoid  in  Luke 

(a)  Raceut  not.  81.  v.  /^d^,  3  BUrr.  889. 

(b)  Per  LordMamfield  in  Luke  (e)  Art.  4.  and  see  Ofdia.  e#  IK*- 
V.  Lsfd$,  3  Burr.  889.  6vy»  art.   16.  37. 
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b|it  if  the  muter  w9lt  he  may  repair  hit  tbip,  if  he  caa 
do  it  speedily,  and  if  oot,  he  may  hire  another  ship  to 
complete  the  voyage,  aod  shall  have  his  freight  of  the 
goods  to  be  reckoned  according  to  tbier  proportion  to 
the  whole  cargo :  aod  the  goods  shall  pay  the  costs  of 
their  salvage.  The  rale  is  also  to  be  found  in  jRocciis.  (/), 
(who  cites  several  more  ancient  authors  in  support  of  it,) 
aod  in  all  the  subsequent  writers  on  maritime  law  :  and 
is  adopted  in  most  of  the  foreign  ordinances,  part icuiarij 
in  the  Fnnch  Ordinance  {g) ;  which  declares,  that 
^*  the  master  shall  be  paid  the  freq^ht  of  goods  saved 
**  from  ship-wreck,  if  he  conveys  them  to  the  place  of 
**  destination.  If  he  cannot  find  a  vessel  to  convey  the 
^  goods  saved,  he  shall  be  paid  freight  in  pro- 
^*  portion  only  to  the    voyage   performed'*   (1)*[^M] 

11.  With  regard  to  capture  and«  ransom,  the 
aotbor  of  the  Gfwtdoii,  speaking  of  the  case  where  the 

&)  Liv.  3.  tit  S^fitt.  art  91  <(  S3.    See  alf  art.  11. 

(1)  In  Robinson  t.  Marfaie  Insurance  Company,  2  John.  Rep. 
323.,  the  Court  saki  it  is  now  too  late  to  deny  or  disregard  the 
rule  that  freight  pro  rata  itineiisis  due,  when  a  ship  by  reason 
of  perils  goes  in  to  a  port  short  of  her  d^tination,  and  is  unable 
to  prosecute  her  voyage,  and  the  gopds  are  received  by  the 
eiwner  at  such  mUrmidiaUpi>rU  The  general  doctrine  is  recogu 
nized  in  Williams  v.  Smith,  2  Cain.  Rep.  13.  United  Insurance 
Company  v.  Lenox,  1  John.  Cas.  377.  Scott  v.  Ubby,  2  John, 
Rep.  336.  Dorr  v.  N.  England  Mar.  Insurance  Company,  4 
Mass.  Rep.  under  p.  231.  Hooe  v.  Bfason,  1  Wash.  Rep.  207. 
Pinto  ▼.  Atwater,  1  Day's  Rep.  193.  See  also  Mulloy  t.  Bar- 
ker, 5  East  Rep.  316. 
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nttj  are  fakca  fey  pmlcs  ad  ffce 
Ibe  gsodt  arv  aftcnriffA  noMSM^  mji^  Ika  *ir 
*tte  ttMlcr  irai  Mf  cMtribde  fa  Ibe  iimiim^  he  aUI 
«» liM  Ui  whole  freigfcl ;  b«C  if  he  c«rtrib« 
••be  feidfrc^  esbret  Ibe  pbce of  tbe 
*«  »el «  ibe  case  ef  ificigbteest  by 
^•fbenriee:  »<!  if  he  farMhes  aaaiheribipLfeafclBrfe 


But  if  theeiupVjreaMmoftlie  perib  of  the  seehe  conpel- 
ledafier  the  cgauDeaceawiiiofherTOTagetoretiinito  ikepari 
tfloMmg^mid  the  merchant  there  recefres  his  goods  no  firei^t 
li  doe.  Grfewold  t.  New-Torfc  Iniorance  Cooi|ianj,  ]  John. 
Hep.  9D6.  9.  C.  3  John.  Rep.  3t1.  And  if  m  such  case  the 
amterwoaUeatitleiiiiniiflftoaBjjfre^jitjheawteitiif  I  tiw 
part  or  allcr  to  tnmport  flie  yood^  iMWPeTer  daBagedi  to  tiie 
part  ofdealinatian,  and  if  tlie  BMichnt  lefinaes,  an  action  for 
danuigaa  Ucs,  id.  ibid.  So  if  theahlpbecaptaiedandiecap> 
tared  and  hrong^t  baciL  to  the  port  or  ^nonport  <^  tier  depar* 
tore,  no  freight  pro  mlaisdoe.  The  Hiram,  3  Rob.Adm.  Re^. 
180^  recognized  in  Scott  v.  libby,  2  John.  Rep.  336.  See 
also  af  to  the  point  of  no  freight  being  dae  when  0hip  Is  aban- 
doned at  sea,  and  is  aHerwards  brov^fat  into  lier  port  of  destina- 
tion. Donnelly. ^Tomhagen,  3  John.  Rep.  154.  See  abo  li^ 
datd  T.  Lopes,  10  East  526.  dted  post,  p.   322. 

In  case  of  a  freight  eamed^nv  rata,  the  best  nde  to  aacertam 
the  amomit  is  to  consider  what  portion  of  the  rojage  has 
been  performed,  not  when  the  slilp  encoimtered  the  peill  and 
was  Intermpted  In  hef  coarse,  but  when  the  gaods  had  arrired 
at  the  intermediate  port,  because  that  is  the  extent  of  tiie  rxny^ 
age  performed,  as  It  respects  the  interest  of  tiie  shipper.  So 
held  ioflCarine  Insurance  Company  v.  Lenox,  cited  In  2  John. 
Rep.  326.  But  if  that  does  not  appear,  the  rule  adopted  In 
Luke  T«  Ljde,  by  Lord  Mansfield  is  the  general  guide.  Rob*^ 
ilksOD  V.  Marine  Insurance  Company,  2  John.  Rep.  323. 
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^  ihe  ood»«  be  ihall  be  peid  Mi  «*oIe  -(mAffHk**  (fk^ 
Ufoo  tfcit  iiihgecit  tiw  FniaeJk  (MioMiM  preri^Mb 
«« that  if  Ibe  abif  Mi  goodn  eot  ieoiomdy  the  meelftr 
«» shall  he  paid  Us  freight  aafiir  as  ihe  filaee  ol  .eaplani^ 
"  eyeh  bia  wbeb  freigbt»  if  ba  eon? e(ff  <ba  fMda  le  rite 
<<  pkoe  ef  deatiiwtiap,  be  eoMtrihnliiig  to  Ihe  lanaMi"'^ 
Although  jreeaeei  ia  mom  probibtted  bj  tbe  hm  of  fiHgr 
fandf  yet  tbia  doctrioe  naj  ^pf^f  ^  ^^  ^^  of xaptana 
and  recapture :  and  accordiogl/  io  au  aelien  brought  ibgr 
a  eeamaa  for  bia  wagea,  in  tbe  Aiae  of  «  aUp  taken  end 
retakeo,  aod  which  reached  Ibe  |iort  of  dealioatioD  (k). 
£iord  C/dou,  before  whom  the  «aoae  mu  taied,  Mi  that 
^tbe  w^ea  were  pajrahie»  beeauae,  aald  bia  liordi- 
abip,  •Uke  Mp  on  h$r  mrripal  wm$  miiUid  4o  [SQT] 

IS.  Upon  tbia  anbject  of  the  appoatioaaienl  cf  freight, 
Malyne  laja,  '<  If  tbe  ahip  in  laac  wfngB  iMcome  nn* 
<*  able  without  tbe  maater'a  fault,  mt  that  the  maater  or 
^  ahip  be  arreated  by  aoaie  authority  of  magiatratea  m 
<<  her  way,  tbe  inaater  may  either  mead  bia  ahip,  or 
<<  freight  another*  But  in  caae  the  merchant  agrae  not 
**  thereunto,  then  Ibe  maater  aball  at  least  cecorer  bia 
«<  frelgbt,  ao  far  aa  he  bath  4eserred  if'  (m)*  The 
same  author  .alao  Qienfiona  tbe  following  caae :  A  mer- 
ehant  took  a  abip  to  freigbtf  and  put  in  the  aaaater  aod 
aMtfinera,  and  viclualiod  the  abip  at  bis  own  expenae, 
and  by  a  charter-party  engaged  (o  pay  the  owner  for 
Ihe  nae  of  the  ahip  and  furniture  ML  every  month  at 
her  reluni  into  the  river  3%amaa.     The  merehant  laded 

(A)  Quidtn,  Chap.  6.  art-  7.  (0  See  before  sect.  ].  of  thia 

(0  Liv.  3.  tit  3.  fret.  aft.  19.  chapter. 

(ib)  BtMrUrom  o.  MiU^  We$t.  (nO -Mii^m^  p.  98.  and  poal^  914. 

Sit.  inMidLTenn,  40  Gm.  3.    3  ae^t*  19. 
N.  P.  casety  p*  36. 
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tbe  ship  for  tiw  Sirmg^f  aad  to  go  Iron  port  to  port 
ud  to  MTeral ,  phcat  with  DorchaDdiio ;  aad  offer* 
about  two  yeart,  the  ihip,  hoTiog  taken  fai  a  cargo  it 
Barbatnf^  waa,  oo  her  retoni  to  London^  cast  awaj  bj 
tempest  oear  Dover ;  aod  the  goodt  were  aaved ;  the 
Berchaot  refaaed  to  pay  the  fre^bt,  liecaoae  the  ship 
idid  oot  arrire  ui  the  met  TAamat,  according  to  the 
words  of  the  charter-party :  '*  Herein/'  sajs  the  aotfaor« 
**  tbe  owner  was  mncb  wronged*  for  the  monej  ii  dqe 
^  monthly,  and  tbe  place  was  oamed  only  to  aignify  the 
<<time,  when  the  money  was  doe  to  be  paid  i** 
[  298  ]  but  he  does  not  inform  us  whether  the  question 
was  ever  brought  tiefore  a  court  of  jnalice,  or 
whether  or  no  the  merchant  finally  paid  any  part  of  the 
freight  (ft). 

13.  Upon  this  subject,  I  have  been  able  to  collect  on- 
ly .the  following  decisions. 

Lmimidgef  tbe  owner  of  a  ship  called  the  tFhatian  of 
Whii€kav€$^  let  bis  ship  by  a  charter-party  to  ArchibiUd 
Orey  aod  others,  merchants  at  OloMCOWf  for  a  voyage 
from  Olaseaw  to  Maryland  or  Virginia^  and  back 
from  thence  to  6la$coWp  and  was  to  receive  freight 
from  them  for  the  homeward  cargo  only,  at  the 
rate  of  8i«  12t.  per  ton  of  tobacco,  computing 
fiftur  hogsheads  to  the  ton ;  one  half  to  be  paid  im* 
mediately  after  the  ship's  discharge  at  Otoeconr,  and  the 
other  half  within  sis  months  after  sucb  discharge.  The 
ahip  sailed  to  Virginia^  and  there  delivered  her  outward 
cargo,  and  took  oo  board  from  the  merchant's  factor  a 
cargo  of  tobacco  consisting  of  199  hogsheads,  part  of 
which  was  their  property,  the  residue  belonged  to  other 
persons,  and  was  put  on  board  by  the  factor  to  complete 

(»)  M^fim,  p.  101. 
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the  lading,  b  partnaoce  of  direction!  given  to  him  for 
that  porpose  bj  hit  principally  in  case  the  outward  car* 
go  shoold  not  enable  him  to  purchase  a  full  lading  on 
their  account.    Orey  and  Co.  insured  their  part  of  the 
cargo  with  persons  living  at  BrUtolf  the  other  part  was 
not  insured.    On  the  return  homeward,  the  ship 
was    unfortunatelj  cast    awaj  at    Yaughall  in  [  299  ] 
Ireland^  which  is  within  a  very  short  distance 
otOlasconf,  and  part  of  the  cargo  to  the  amount  of  163 
hogsheads  was  saved  by  the  assistance  of  the  officers  of 
die  customs  at  Fotig'kaU,  and  deposited  in  the  custom- 
bouse  there.    Lutmdgt  the  owner,  as  soon  as  he  knew 
of'  the  misfortune,  informed  Orty  A  Co.  of  it,  and  told 
them  he  should  provide  another  ship  to  transport  the 
tobacco  which    was   saved.     Orey   ib  Co.  abandoned 
their  part  of  the  cargo  to  their  iusurers,  and  indorsed 
over  the  bills  of  lading  to  them.    Luimdge  provided 
another  ship  at  Yougkallt  but  the  insurers  took  the  part 
of  the  cargo  abandoned  to  them,  and   conveyed  it  to 
Briitol.    The  agent  of  the  proprietors  of  the  other  part 
of  the  cargo  was  wflUng  to  have  laded  it  on  board  the 
ship  thus   provided,  if  the  master  thereof  would  sign 
bills  of  lading  to  deliver  it  at  OloBcow  in  conformity 
with' the  original  charter-party;  but  the  master  refused 
to  give  such  bills  of  lading,  or  to  oblige  himself  to  de- 
liver it  at  OlascoWy  offering  only  to  give  receipts  oblig- 
ing himself  to  deliver  it  in  Oreai  Britain*    And  the 
agent  suspecting  that  he  meant  to  take  it  to  fT/itteftaven, 
and  not  to  OlascoWf  refused  to  deliver  it  to  him  upon 
those  terms,  and  sent  it  by  another  vessel  to  OlascoWf 
where  several  hogsheads  were  found  so  much  damaged^ 
that  they  were  not  entered  at  the  custom-house,  but 
burned  at  the  king's  scales  there.    Lirfividjgfe  brought 


to  Ike  clnrter*fH4jp  is  fkmCmmi 
i9H]rdiTm  aeoOmmd.    0«  Ihdr  pwt  it 

ed,  that  the  tmijrmU  ef 
fdved  bj  the  thi|Mneck,  aad  that  One 
a  Jfiaied  io  eqaitf  for  fireisht;  thai  the 
■ot  he  onde  aguoat  ikam^  wbe  had  nt  itkem  the  goeda 
ialo  their  poaieauooy  b«t  avat  be  aade^  far  part  aguaat 
the  iMven  at  BriMiot^  aod  for  the  nadt  MgmmH  the 
proprielon  of  that  reaidoe ;  that  thk  dcannd  cadd  aalj 
be  10  proportion  to  the  valoe  of  the  gooda  aavody  after 
dedactioo  of  aalnga  aod  chaif  es :  aod  that  at  al  tf— ta 
it  coold  odIj  be  for  the  proportieo  of  the  vajagefo 
Tomghallf  becaose  the  matter  of  the  ahip  lelMad  Io  a^ 
hiib  of  iadio^  aod  engage  to  deiirer  the  lohacoo  at 
eiaseaw.  The  Jndce  of  the  Coort  of  Admiralty  de- 
creed, that  tfae  fall  freight  w«i  doe  froai  Or^  S  Cb. 
for  the  part  of  ihe  cargo  aared,  bat  ■ooa  for  the  port 
lott,  aad  that  the  foD  freight  was  doe^althoogh  the 
goods  were  oot  carried  to  Gdsaeoja,  berawr  iMwriigt 
bad  aaotber  ship  readjr  to  traosport  than  thither,  aad 
there  was  oo  occasioo  for  aaj  oew  bilb  of  bdiagt  while 
the  brmer  bills  of  ladiag  sobsisted.  From  this  jadg« 
meot^  Grey  dr  Co*  appealed  to  the  Lords  of  Sesaiao  in 
ScaiUmdf  who  by  their  ioterlocutar  decreed,  **  That  the 
^  contract  of  aSireigbtmeot  waa  dissolved  bj  the  total 
^  loss  of  the  ship,  albeit  some  of  the  shipwreck  goods 
^  were  saved  out  of  the  sliipwreck;  and  finind  that  the 
**  freighters  iadorsing  the  bills  of  lading  to  the  Josorers 
**  did  not  subject  the  freighters  to  soj  freight  for  the 

^  goods  recovered  bjr  the  insurers,  but  found  the 
[301  j  «  merchants  liable  to  the  freight  pro  raid  ifiiima 

^  of  such  of  the  goods  ss  were  brought  to  OUu^ 
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^<  coWf  notwithstaading  some  of  the  tobacco  waa  found 
^  daamiBed,  and  burned  there.''  Tbia  decree  or  inter* 
locator  waa,  upon  the  pelitioa  of  Luiwidge^  reviewed  by 
tbe  Lorda  of  Seaaioo,  but  affirmed  by  them.  Hereupon 
lAUwidg0  appealed  to  tbe  bigbeat  tribunal  of  Ibe  couo* 
try,  the  Briiish  Homt  of  Lords :  the  Houae  of  Lorda 
**  Reireraed  the  decree  or  interlocutor  of  tbe  Lorda  of 
^  Seaaioo,  complained  of  by  the  appellaoty  and  the  aflEirm- 
^  ance  of  that  toterlocotor ;  and  declaredi  that  the  rea- 
^  pondentfl,  Gfrey  Jb  olher$^  were  liable  for  the  full 
^*  freight  of  aucfa  of  tbe  goode  aa  were  given  up  to  the 
'*  inaurera,  and  for  tbe  freight  fro  roM  Uinerig  of  auch 
^'  of  the  gooda  aa  were  brought  to  Olaseow^  notwith- 
« atandiag  loine  of  Ibe  tobacco  were  fiaond  damnified 
**  and  burned  there*'  (o). 

14.  Thia  rale  of  tbe  Btia«itime  law,  which  directa  the 
payment  of  freight  according  to  the  proportion  of  tbe 
voyage  performed,  waa  fully  recognised,  and  adopted, 
in  tbe  Court  of  King'a  Bench,  in  a  caae  that  happened 
aooo  after  Lord  Man$JieU  presided  in  that  Court. 
The  can#e  had  been  tried  before  hia  Lordahip  [SOS] 
in  tbe  country,  and  he  appeara  to  have  paid  pecu- 
Har  attention  to  the  decision.  *<  I  waa  desirous,"  aaid 
^*  his  Lordship,  ^  to  have  the  point  reserved  for  the  opln- 
*'  ion  of  the  Court,  in  order  to  settle  it  more  deliberafe- 
^*  ly,  solemnly,  and  notoriously ;  as  it  is  of  so  extensive 
*  a  nature,  and  especially  aa  the  maritime  law  is  not 
**  the  law  of  a  particular  country,  but  tbe  general  law  of 

(«)  LtttwUtge  ^  another  v.  Grey  will  be  fbiind  ia  thb  printed  joar- 

U  §tker$^  determined  in  the  House  nali  of  tfce  year,  p.  SS6.   Tlie  caae 

of  Lords,  23  Fekrumyt  17S3.    The  is  cited  in  the  case  of  Lukev  Lyde, 

account  here  giTen  ia  tkken  nom  both  at  tlte  bar  and  bv  MArdMm* 

the  printed  cases  delivered  by  both  fields  who  was  one  of  the  counsel 

fartiea  to  the  House  of  Lorda.  l^he  for  the  appellant, 
judgment  iftf  the  HoaaB  of  Lords 
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crir  aEa  les 

;  ted  ct  ipad  •■acs  gylcict 

lexaWBefcit.''    Tbefarts«rihc 

flf  fib  at  Nfwfammdlmmd^  on  bowd  the  iKjp  Sni,  be> 
iMfieg  to  I«fce  4r  o&en^  to  be  carried  to  Liibaar  Ibe 
freigbt  waste  beallberatearfwo  dktUo^  per  fnn 
taL  The  price  of  tbe  cafga  at  NemfmmUmmi  vaa  lot 
$kiUimg$  mmd  Bixpemee  per  qaiataL  JLvte  ^  eCbert  ako 
bad  oa  beard  a  qaaotitj  eff  fitb»  tbeir  ova  property. 
Tbe  abip  aet  aal  oa  the  fTtb  Neaoabcr  17M^  aod  bar- 
mg  proceeded  iffarafmi  daya  oa  her  rojage,  was  takea 
ea  tbe  14tb  ef  HeeMiber  bj  a  Fcewb  aUp  wiAmfomr 
daya  aal  of  Iiiibea^bat  letakea  oa  the  ITtbeT  DscMabsr 
by  ao  EagUsb  prirateer,  aad  hiiiagbt  oa  tbe  »Ui  iato 
tbe  pert  of  Btdd/ord  b  DesoMbire.  Tbe  Freocb  ship 
look  oat  tbe  ansfer  aad  all  the  crew,  except  oae 
Buui  aod  a  boy.  Lgde  took  his  goods  of  tbe  receptors, 
aod  paid Jiae  sAtIltN|^  per  qoialal  salvage,  tbe  Tafoe  of 

the  fish  beiog  then  estimated  at  iem  sbilltags  per 
[90S]  qoiotal.     The  fish  coold  aot  be  sdld  at  all  at 

Biddeford,  oor  at  any  other  port  io  England  for 
more  thao  ten  9hiUing$  per  quintal,  clear  of  charges  and 
expenses;  and  it  was  supposed  by  every  person  that  the 
fish  woold  be  disposed  of  to  tbe  greatest  adrantage  at 
Bilboa  in  Sj^ain^  to  which  place  Lgde  sent  it  without  de- 
lay ;  but  it  Tetched  there  only  Jlre  $killing$  and  $ixpenc€ 
per  quintal,  clear  of  freight  and  expenses,  being  little 
more  than  one-third  of  the  prime  cost  and  salvage* 
The  freight  from  Biddeford  to  Ltsfron  was  higher  than 
from  Newfoundland  to  LUbon.  Tbe  ownera  Luke  Jb 
•othere  abandoned  the  ship  to  their  insurerS|  and  never 
offered  to  convey  the  goods  to  Lieban^  oor  were  ever 
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ffeqoiMd  to  do  to  by  Ljfde  the  BMrcbuit.  In  an  action 
brought  by  the  ownera  Luke  Jb  oiher$  for  freight^  the 
Cooft  decided,  that  they  ahould  recaver  freight,  aa  for 
half  the  quantity  of  the  cargo  shipped,  cooaideriog  the 
ether  half  to  be  absolutely  lost  by  the  expense  of  sal- 
▼age,  and  in  the  proportion  of  seveniein  days,  during 
which  the  abip  had  proceeded  on  the  voyage,  to  immtiy^ 
one  days,  within  which  the  Toyage  woold  have  been 
completed,  if  the  captore  had  not  happened,  that  is 
60i.  \4m.  being  )1  of  75l.  the  half  of  150i.  And 
Lord  Jfant/ie/d  said,  <*  If  a  freighted  ship  becomes  acci* 
*' dentally  disabled  on  its  voyage,  without  the  fault  of 
**  the  master,  the  master  has  his  option  of  two  things  : 
^*  either  to  refit  it,  (if  that  can  be  done  within  convenient 
'*  time,)  or  to  hire  another  ship  to  carry  the  goods  to 
^  the  port  ef  deKlrory^  If  the  oerchent  disa- 
^'grees  to  this,  and  will  not  let  hun  do  so,  the  [304] 
^asaster  wHl  beteivtitled  to  the  whole  freight  of 
^  the  fM  voyage ;  and  sp  it  was  detesmined  in  .the 
** House  of  Lords  in  the  case  ctLitimdge  &  How  v. 
*^Orejf€taL  4s  to  the  value  of  tbe  ^oods,  it  is  noth- 
ing lo  the  ma^er  of  tbe  ship,  whether  the  goods  are 
<*  spoiled  or  not,  provided  the  freighter  takes  them  ;  it 
*'  is  enough  if  the  master  has  carried  them)  for  by  doing' 
*^so,  he  has  earned  hia  freight :  and  (he  merchant  shall 
^*be  obliged  to  tnke  ail  that  are  saved,  or  none;  be 
**  shall  not  llake  some  and  abandon  the  rest,  and  so 
'*  pick  and  choose  what  he  likes,' taking  that,  which  is 
^  ooi  damaged,  and  leaving  that,  which  is  spoiled  or 
**  damaged*  If  he  abandons  ail,  he  is  excused  fre^ht : 
*<  and  he  may  abandon  all,  though  they  are  net  all  lost. 
''(IcaH  the  freighter  (he  merchant,  and  the  other  the 
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[aM)  ^  ccnr«d  kjr  Imi  of  the 
^  rmlmbU  ImgM;  i*  <•  Fr*  vmid 

^Mf  to  carrjr  the  goede  le  the  portef  dtfiterj,  aadihe 
^  MfrrhMt  deei  aot  evea  deare  hia  to  do  m^  the  Me- 
<<  ter  b  eta  eetitled  to  e  pnopectioa,  jrre  niU,  ef  the 
*^  Ibmer  pert  of  the  Toyege.  I  ieke  the  prapoHMi  ef 
^  the  telirege  here  to  be  half  of  the  whole  ceqpi  opee 
^  the  stole  ef  the  cete,  at  here  agreed  epoe.  Aed  it  ii 
**  reeaoeaUe  that  the  half  here  peid  to  the  receptor 
^  eboold  be  comidered  aa  loaf.  For  the  re-c»pter  wap 
^  eot  oUig^  to  agree  to  a  vaieetioB,  bet  he  might  have 
^  had  the  gooda  actoalljr  aold,  if  be  lied  ao  pieaaed,  aed 
^*  taken  half  the  produce,  aed  therefore  the  half  of  them 
^*  are  aa  much  loat,  aa  if  tbej  remained  lo  the  eoemy'a 
<*  baodi«  80  that  half  of  the  gooda  moat  be  coeaidered 
**aa  lo§if  aed  half  aa  Maptd.  Here  the  master  had  come 
^  $€9int€in  daja  of  his  vojage,  aod  waa  within  four  daja 
*<  of  the  destined  port,  when  the  accident  happened. 
«<  Therefore  he  ought  to  be  paid  hia  freight  for   L!  parts 
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<<  of  tlM  (tfil  Toyage,  for  tiiat  half  of  the  eaKgo  vbich 
^*  WM  saved.''  His  Locdahip  then  proceeds  lo  cite 
Bieet  of  the  aotboritiea  (bat  I  have  already  quoted  on  Ibia 
eubject,  and  cooelndea  (hui:  <*It  is  quite  immaterial 
*'  whal  Ihe  oiercbaot  made  of  the  gooda  afterwards,  for 
^  the  master  bath  notbiog  at  all  to  do  with  the  goodoess 
Vor  badness  of  the  market;  oor  indeed  can 
f^tbat  be  properly  known,  tUl  after  the  freight  [306] 
«*  is  paid ;  for  the  master  is  not  boood  to  deliv- 
^*  er  the  goods  till  after  be  is  paid  his  freight.  No  sort 
<*of  notice  was  taken  of  that  matter  b  the  case  of 
^  Latwidge  S  How  v.  Origy,  in  the  House  of  Lords ; 
^'  and  yet  there  the  tobacco  was  damaged,  very  greatly 
**  even  so  much  that  a  great  part  of  it  was  burnt  at  the 
«•  scales  at  OloBCom'*  (p)*  (1) 

O)  JiAike  ^  anQfh§r  «.  l^da,  2  Burr.  (82.  and  I  BUck.  R^  19a 


(1)  The  authority  of  the  case  of  Luke  v.  Lyde  has  been  sev 
eral  times  qaestioned.    It  is  evident  that  it  did  not  meet  with 
the  approbatioo  of  Lord  Kenjon  in  Cook  v.  Jennings,  p.  308. 
sect.  16.    And  it  ie  reluctantly  admitted  by  the  Court  in  Mai*- 
loy  V.  Backer,  6  East  Rep.  316.,  where  Lord  Ellenborough 
said,  when  a  case  like  Loke  v.  Lyde  shall  occur,  in  deference 
to  the  authority  ei  those  who  decided,  we  should  most  likely 
adopt  the  same  rule.    But  if  this  were  a  case  of  a  contract  to 
be  decided  only  according  to  the  law  of  England,  without  ad 
verting  to  any  rule  of  the  marine  law,  the  plaintiff  would  not 
be  entitled  to  recover  a  pro  rata  freight.    See  also  Liddard  v. 
Lopes,  10  East  Rep«  526. 

And  in  Post  v.  Robertson,  I  John.  Rep,  24.  Mr.  Justice  Liv 
ingston  expressed  his  unqualified  disapprobation  of  the  decision. 
What,  said  he,  have  the  Rhodian  law8,or  the  regulations  in  the 
Cousolato  del  mare,  or  the  laws  of  Wisboy  or  the  ordinances 
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15.  Ifl  m  rabceqMot  case,  m  ship  Mfled  with  goodt 
from  Nen$  for  BrMelf  bet  «m  Ike  wojf  vae  tAee  and 
carried  iato  Franu^  and  ccMideaiDed  there.  Oe  appeal 
the  senteece  of  condemiialioo  waa  leveraed,  aMi  imtliei 
tioD  awarded,  bttf  before  that  time  the  i^p  aad  ^eargo 
were  sold.  The  merehaota  raeeived  the  pifee  of  the 
goods,  and  paid  freight  lo  liie  matter  prw  twfd  tfhierfa^ 
andy  having  caused  llie  gooda  to  lie  iniered  before  tlie 
commencement  of  the  vojrage,  brought  an  actioe  ^piost 
the  insorera  fo  recover  from  them  the  freight  ao  paid  kb 
the  master.  The  Conrt  heM  that  tMa  payment  conid  act 
be  recoTcred  opoit  this  insurance.  But  Lord  Mamfitld 
said,  *<  As  t»etween  the  bwnera  of  the  ship  and  cargo  kt 


of  Lewis  14th,  on  which  Lord  Mansfield  so  much  relied,  to  do 
with  a  plain  and  positive  agreement  between  two  merchants. 
They  had  a  rigfht  notwithstanding  all  such  r^^nladons,  (vAtdk 
if  examined  wiU  not  he  found  to  mppori  the  dbetrine  laid  down  in 
Luke  V.  Lyde)  to  agree  that  no  freight  shoold  be  paid  but  on  a. 
complelion  of  the  voyage  and  delivery  of  the  caigo.    To  inter- 
pret a  charter-party  made  between  two  British  snbjecte  by 
French  ordinaoces,  or  by  the  mnnicipai  regulations  of  any  other 
state,  is  not  less  extravagant  than  it  woold  be,  in  the  parliainent 
of  Pans,  to  declare  a  contract  made  in  France  and  vdld  by  hei^ 
laws,  null  and  void  becanse  the  parties  had  not  conformed  to  the 
English  statute  for  the  prevention  of  frauds  and  peijnriei.    if 
an  agreement  contravene  no  law  of  the  state  whereof  the  par- 
ties are  subject  and  where  it  is  made,  that  alone  shoold  be  a 
guide  in  ascertaining  their  respective  rights.    The  regnlatioa 
of  freight  is  as  much  an  affair  of  municipal  jqaterference  and  of 
private  contract  as  any  other.    There  is  no  sqich  thing  as  a  law 
of  nations  on  the  subject;  for  every  power  legislates  on  tidsi 
as  well  as  on  other  matters,  as  it  thinks  best. 
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<<  case  of  a  total  bts  no  freight  is  doe,  bvt  «»  between 
^MbeiD  nit. lots  is  totals  irbere  part  of  the  property  is 
*<  saved,  and  the  toerehaot  takes  it  to  his  own  use.  In 
**  this  ease  the  vrioe  of  the  goods  was  restored 
**  m  »onej9  which  is  the  same  as  the  goods,  [  307 } 
**  «nil  ih&nfwt  frei^U  wns  urMnly  due  pro 
"  raid  iUnerW'  (f  )•  (1) 

(f )  BailUe  v,  JdoudigHan^  Park,  chap.  2.  p.  53. 


(1)  But  wher^  a  ship  was  captured  and  recaptured,  and  was 
afterwards  wrecked ;  and  the  master  applied  to  the  Vice-Admi- 
rallj  Court  at  St.  Kitts  for  a  survey,  and  upon  which  the  ship- 
was  condemned,  and  together  with  the  cargo,  at  the  petition  of 
the  master,  was  sold  by  order  of  the  .Court,  and  the  proceeds  of 
the  sales  were  remitted  to  the  owner  of  the  ship,  it  was  held 
that  no  freight  was  due ;  that  the  act  of  the  master  in  procuring 
the  sale  was  tortious,  although  done  bona  fide  for  the  benefit  of 
all  concerned,  because  he  has  no  authority  over  the  cargo  to 
this  effect ;  that  the  cargo  was  prevented  from  arriving  at  the 
port  of  destination^not  by  inevitable  casualty  or  superior  power, 
but  by  the  mere  tortious  act  of  the  agent  of  the  owner  ;  and 
therefore  the  case  was  clearly  distinguishable  from  that  ofBail-  . 
lie  V.  Moudigliani.  In  the  latter  case  the  sale  was  made  by 
authority  of  a  competent  tribunal,  without  any  application 
of  the  master,  and  without  any  fault  of  the  owner.  But 
it  would  seem  that  the  Court  were  not  altogether  satisfied 
with  the  decision  of  Lord  Mansfield,  Lord  Ellenborough 
said,  if  the  ship  be  disabled  from  completing  her  voyage,  the 
owner  may  still  entitle  himself  to  the  whole  freight  by  forward- 
ing the  goods  by  some  other  means  to  the  port  of  destination ; 
unless  the  forwarding  of  them  be  dispensed  with,or  unless  there 
be  some  new  bargain  upon  this  subject.  If  the  ship-owner  will 
not  forward  them,  the  freighter  is  entitled  to  them  without  pay- 
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tnl  papery  vas  ib  fioM  •€  war  drirca  wl#  m  BniUk 
port  bj  streit  of  weather,  and  aeiaed  together  with  tiie 
cargo,  and  libelled  ia  the  Court  of  Aaiiralt  j  bt  eoo- 
deauiatioB,  oa  accomit  of  variaai  eirtvaMlaacea,  which 
led  (0  m  aoapieioB  that  both  ahip  and  cargo  were  the  real 
property  of  the  eoeny :  aod.  the  limtraiity  of  the  cargo 
bebg  proved  liefore  proof  of  the  neiitralitf  of  the  ahip 


Ing  aoj  thing.  Hooter  t.  Prinsep,  10  East  Rep.  378.  See 
ante,  p.  Tit.  note.  The  Hoffimng,  6  Rob.  Adm.  Rep.  231.  See 
next  note,  below,  and  Roccos  de  nay.  note  80. 

Bat  if  the  proceeds  of  the  captured  cargo  have  ne^er  actual- 
ly come  to  the  hands  of  the  shipper,  although  restoration  be 
decreed  by  the  Court  of  Admiralty,  the  owner  is  not  compella- 
ble to  pay  any  freight  Barker  r.  Cheyiot,  2  John.  Rep.  352. 

Nor  can  freight  pro  rata  be  recovered  pendii^  process  in  the 
Admiralty  Court  For  the  ship  may  be  condemned  and  the 
freight  adjnd^d  to  the  captors.  Aodpasiage  money  seems  to 
OTery  porpose,  except  of  Hen,  the  same  as  freight.  MoUoy  ▼. 
Backer,  6  East  Rep.  616.  In  this  case  the  plainti£f  contracted  to 
cany  the  defendant  and  his  family  and  l<%;gage,  from  Deme- 
rara  to  Floshing,  &c.  for  2400  guilders.  War  havii^  been 
declared  against  Holland  the  ship  was  captured  and  carried 
into  Plymouth,  where  the  defendant  and  his  family  with  their 
luggage,  were  set  at  liberty.  As  the  process  was  yet  pending 
against  the  ship  in  the  Admiralty  Court,  the  Court  held  that 
the  action  for  a  pro  rata  freight  was  brought  too  soon.  And 
they  said  that  passage  money  would  follow  the  title  of  the  ship 
as  freight ;  but  they  intimated  that  probably  pro  rata  passage 
money  might  be  due.  But  in  Howland  t.  Ship  Lavinla,  1  Pe^ 
ters.  Adm.  Rep.  \ib.  Judge  Peters  held  that  no  pro  rata  pas* 
sage  money  would  become  due  in  such  a  case,  and  if  it  ha4 
h^en  advanced  that  it  oiight  to  be  refunded 
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wtmtif  the  CBi^a  was  restored  during  the  detentiiMi  of 
the  uhipf  aod  part  thereof  was  aeiil  in  other  Teaaela  lo 
the  place  of  destination  aod  the  residue  conveyed  to 
XfOndoii ;  The  present  Judge  of  the  Court  of  Admirallj, 
after  hating  decreed  the  restoration  of  the  sliip,  decreed 
also  tiiat  the  merchants  should  paj  freight  for  their 
goods  for  the  portion  of  tbe  Tojage  performed  (i')«(1) 

]6«  6.  On  the  other  band,  in  tbe  case  of  a  Swedish 
abipy  which,  being  chartered  to  go  from  Plymoutk  to 
JRad^totu,  (a  very  small  distance)  there   to  take  a  cargo 
ef  pilchards  for  Venictf  sailed  to  Radslow^  and  took  in 
the   cargo,  and  proceeded  a  few  days  on  tbe  voyage  ; 
but  meeting  with  bad  weather  aod   becoming  leaky,  re- 
turned to  Falmouth^  and  was  there  stopped  by  an  em- 
bargo imposed  on  tbe  vessels  of  Sweden^  in  consequence 
whereof  the  cargo  was  taken  out  and  restored  to  the 
merchants,  who  were  Britisk  subjects ;  the  learn* 
ed  Judge  of  the  Court  of  Admiralty  decreed  [308] 
that  no  freight  was  due ;  but  held  that  if  any 
expenses  had  been  incuyred  by  the  ship  on  account  of  the 
cargo,  they  must  be  paid  («)•  (2) 

(r)  The  ConvHAOBV*  Men-  («)  The  Isabella  JAcomirjy 
in^,  1  Rob.  A.  R.  2d9.  Swergren^  4  Rob.  A.  R.  77. 

»  ■  ■ ■  

(1)  See  ante  972.  note.  The  Hoffiiui^,  6  Rob.  Adm.  Rep. 
!t31.,  where  the  Court  held  that  where  a  ship  had  been  cap- 
tured, and  her  cargo  unlivered  by  order  of  court,  that  the  whole 
freight  was  due,  and  the  master  was  not  obliged  afterwards  to 
proceed  further  on  the  voyage. 

(2)  So  where  a  Swedish  Ship  was  brotight  in  under  the  em- 
bargo on  a  voyage  from  Philadelphia  to  Lisbon,  and  it  became 
necessary  to  unliver  the  cargo  which  was  claimed  for  mer 


1«.  NeH her  of  the  aalhOTs  by  vfes  the 

of  Ldke  ••  Ijgd^  m  ftfitii,  hste  TBiinmii  Iho 
fern  of  aelMNi  sdopled  bj  tbs  pbiBliff  I«fci  to  «•• 
force  hit  dc«aod«  lo  a  caw  oioco  docMrf  io  the  Goort 
of  Kiog'a  BcDch,  it  was  oadcrtlood  io  have  faaeo  aa  ac> 
tioo  for  freight  for  the  carrhige  of  gooda  gtaeraHy,  and 
not  aa  acfioo  fooaded  on  the  origiaal  coatracC  for  fhe 
convejance  of  the  gooda  finom  Nemfatmdimmd  toLMoii. 
Aod  to  il  rcaUj  waa  (f).  Tiie  ease,  to  which  I  at  pre- 
sent aliode,  it  that  of  Co0k  a.  Jemningg  («),  which  wat 
ao  action  of  coTCoant  on  a  charter-partj  of  affreight- 
ofeot  dated  2d  AnguH  1796,  bj  which  the  phiotiff  let 
bit  ihip  the  Aeaola/toii  to  the  defendant,  to  freight  from 
Liverpool  to  IFjf6«r]g^fc,aod  back  to  lAutpooljnA  agreed 
tfiat  the  matter  ahonld  take  on  board  a  cargo  of  salt  for 
Wffburgh,  and  after  deliTering  the  tamo  there,  thooM 
take  on   board  a  cargo  of  deah  ;  in  consideration  of 


(i)  I  have  examined  the  record*  (»)  CmAt  v.  JeimtHtyt,  7  Tenn 

and  find  It  to  be  fo.  The  itstir  is  of  Rep.  K.  B.  381.    Tlie  case  came 

YWnity  T«rH,  SS  Ifc  S3  Gm.  3  Jl«</  before  the  Court  on  a  dcaiwitr 

379.    The  decUration  ia   for  the  to  the  plea,  which  alleged  that  no 

freight  of  ffooda  carried  in  the  part  of  the  deals  were  delJTered  at 

plaintilTa   snip  by  sea,   without  Liverp§ui according  to  the  charter- 

mentioning,  from  or  to  what  place,  party. 


chants  in  Lisbon,  and  after  the  embai^  was' taken  off,  freight 
was  claimed  bj  the  master,  the  court  said,  in  this  case  the  car- 
go is  claimed  for  persons  not  subject  to  the  embargo.  The  sfal^ 
was  brought  in  as  a  Swedish  ship  and  on  that  account  only; 
the  detention  has  been  occasioned  without  any  co-operation  on 
the  part  of  the  cargo.  The  cargo  has  been  brov^t  out  of 
its  course,  and  has  been  detained  on  account  of  the  ship,  and  is 
finally  compelled  to  find  another  vehicle,  to  convey  it  to  its 
market.  Under  such  circumstances  it  is  not  liable  to  the  de- 
mand of  freight.  The  Werldsborgaren,  4  Rob.  Adm.  Rep.  17. 


PATM  BNT  OF  FREIGHT.  953 

which  the  defeodaot    agreed  (o  pay  fo  the  plaia^ 
tiff,  <«  10  full  for  the  freight   and  hire  of  the  ship  [309  ] 
'  **  for  the  said  to j  age,  at  aod  after  the  rate  of 
^  71.  per  8taodard  hundred  for  deals  delivtrtd  at  Liver^ 
**  pool  d:c.  the  freight  to  be  paid  ooe-fourth  in  cash  at 
^  her  arrival,  and  the  remainder  by  an  acceptance  on 
'  '*  London  at  four  months  date.''     The  plaintiff  in  sup- 
port  of  his  action  alleged,  that   the  ship,  after  carrying 
the  cargo  of  salt  to  Wyburghf  took  on  board  there  a  car- 
go of  deals,  &c.  and  proceeded  on  her  voyage  for  and 
towards  Liverpool^  At.  ;  and  whilst  the  ship  was  so  pro- 
ceeding, and  after  she  bad  performed  a  great  part  of  her 
voyage,  but  before  her  arrival  at  Liverpool^  the  sbip  was 
by  the  force  and  violence  of  the  winds  and  waves,  wteck* 
ed  and  cast  upon  the  shore,  and  thereby  became  incapable 
of  proceeding  any  further  on   the  voyage,   by   reason 
whereof  it  became  necessary  to  put  the  cargo  of  deals  on 
shore  for  the  preservation  thereof;    which  said   cargo 
<<BO  unladed  the  defendant  accepted  and  received  into 
^  bis  hands  and  possession,  and  sold  and  disposed  of 
<*  the  same  to  his  own  use,  whereby  he  became  liable  to 
•<p«y  fo  the   plaintiff  a  proportionable   part  of  the  said 
**  freight  and  hire  of  the  ship  for  the  carriage   of  the  said 
'<  cargo  of  deals,  for  such   part  of  the  voyage  from  Wjf^ 
^  burgh  to  Liverpool  as  the  ship  performed  ;*'  which 
proportionable  part  amounted  to  tbie  sum  of  8001. ;  and 
for  the  recovery  of  that  sum  the  action  was  brought 

These  faets  were  admitted  to  be-  true,  and  it  wm  ad* 
mitted  that  no  part  of  the  cargo  was  conveyed  to 
Liwerpool.    The  plaintiff  did  not  pretend  that  be  [310] 
had  offered  to  convey  the  deals  thither,  nor  did 
the  defendant  assert  that,  he  had  required  him  ta  do  so. 
The  Court  of  King's  Bench  decided  that  the  plaintiff 
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cbnid  recover  notb  ing  in  the  present  action*    Lord  £€»- 
ff0n  laid,  **  we  are  called   upon  to  decide  in  this  action 
'*<  according  to  tiie  rules  of  law,  on  a  contract  between 
**  tbeee  parties,  which  was   made  in  the  *mo8t  solemn 
**  manner  by  a  deed   under  seal;  tbpogb  indeed  I   do 
**  not  know   that  if  would  bare  made  any  difference,  if 
^  the  question   bad  arisen  on  a  precise  formal  contract 
^  not  under  seal.     By  the  terms  of  this  agreement  the 
<*  defendant  engaged  to  pay  so  much  on  delivery  of  the 
**  goods  at  Liverpool,  one-fourth  in  cash  on.  her  arrival, 
<*  and  the  remainder  by  an  acceptance  at  four  months  : 
^  but  the  goods   never  arrived ;  then  at  what  time  were 
<*  those  bills  to  be  dated  ?    We  do  not  sit  here  to  make, 
*^  but  to  enforce  contracts :  and  the  question  put  to  us 
<*  is,  whether  the  freight  is  to  be  paid  under  this  con- 
^*  tract  though  the  ship  never  arrived,  but  was  lost  be- 
^M'oreher  arrival  at  Liverpool.^  upon  which  I  cannot 
*<  bring  my  mind  to  doubt     The  caae  of  Luke  v.  Lj/d€ 
**h  very   distinguishable  from  the  present,  that  being 
'Mhe  case  of  a   general  assumpsit  for  the  freight    of 
"goods  ;  in  which  Lord  Mansfield  states  the  marine  law 
<<  on  this  subject.     But   what  has  the  case  of  an  implied 
*' contract  to  do  with  an  eipress  contract?    Lord  Coke 
<<says,  expreeeum  facU  ceesare  taeUum.    Here  the  par- 
**  ties  are  bound  by  a  precise  agreement*    Then 
[311]  *Mt  is  suggested,  that  we  ought  not  to  give  et 
**fert  to  this  contract,  because  it  is  unreasona-i 
*<  ble :  but  we  are  to  decide  according  to  the  contract 
^*  of  the  parties ;  and  the   law  says,  that  if  A  covenant 
*<  to  enfeoff  B,  A   is  not  released  from  his  covenant, 
« though  B  will  not  accept  livery  of  the  aeisen,  unless  the 
^*  act  t>e  frnstrated  by  the  act  of  the  covenAotee*    It  is 
'^  not  necessary  now  to  determine  whether  or  not  the 
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'<  the  plaintiff  might  not  have  brought  an  action  of  aiBump* 
**  6it ;  it  will  be  tirae  enongh  to  decide  tbat  case,  when* 
*<  ever  the  questioo  arises.  But  here  the  qoeslioo  it, 
^<  whether  or  not  he  can  enforce  pajment  of  the  money 
^  under  this  contract,  not  having  carried  the  goods  to 
"  Lfverpoolf  and  the  defendant  having  onlj  undertaken 
**  to  paj  on  their  deliverj  at  Liverpool  /  in  answer  to 
**  this  action  the  defendant  has  a  right  to  saj,  non  kac 
♦*  til  fxdera  venu** 

The  other  Judges  concurred  in  the  same  opinion ; 
Mr.  Jtistice  Orost  cited  (he  case  of  Bright  ».  Conptr^ 
as  a  direct  authority  against  the  plaintiff. 

Mr.  JuBtiu  Lawrence  said  :**!  agree  with  the  plain- 
<<  tiff's  counsel,  that  whether  the  contract  be  by  parol 
**  or  under  seal,  the  operation  of  the  law  on  it  is  equally 
«•  the  same.    When  a  ship  is  driven  on  shore,  it  is  (he 
«^duty  of  the  master  either  to  repair  his  ship,  or  to  pro- 
**  cure  anether ;  and  having  performed  the  voyage,  he 
'^  is  then  entitled  to  his  freight :    but  he  is  not  eotiiled 
'<  to  the  whole  freight,  unless  he   perform  the 
^' whole  voyage,    except    in    cases  where  the  [812] 
**  owner  of  the  goods  prevents  him  ;  nor  ia  he 
"  entiUed  pro  raid  tmleee  under  a  new  agreement.    Per- 
**  haps  the  subsequent  receipt  orthese  goods  by  the  de- 
^*  fendant  might  have  been  evidence  of  a  new  contract 
<<  between  the  parties  :  but  here  the  plaintiff  has  resort- 
*'  ed  to  Ihe  original  agreement,  under  which  the  defen- 
**  dant  only  engaged  to  pay  in  the  event  of  the  ship's  ar* 
f*  rival  at  Liverpool.    That  event  has  not  happened,  and 
*'  therefore  the  plaintiff  cannot  recover  in  this  form  of 
'''action.''    I  presume,  the  learned  Judge,  in  tims  speak- 
ing  of  the  doty  of  th^  master,  must  be  understood  ie 
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faave  espreMed  bimtelf  wilh  a  view    to  the  ntster'i 
**  cUioi  of  bis  whole  freight. 

17.  The  case  of  BrigU  v.  Cowp$r{x\  cited  bj  Jlfr« 
JuBiiee  Orostf  happened  io  the  time  of  Jame$  the  Finl, 
al  a  period  when  mercantile  cantes  or  contracts  had  verj 
aeldom  occupied  the  attention  of  English  Coorta  of 
Justice.  The  report  of  it  is  io  the  following  words ; 
**  Actioo  of  covenant  brought  upon  a  covenant  made  bj 
**  the  merchant  with  a  master  of  a  ship,  videlicet^  that  if 
*'  he  would  bring  his  freight  to  such  a  port,  then  he 
^  would  paj  him  such  a  sum,  and  shews  that  part  of  the 
^  goods  were  taken  awaj  bj  pirates,  and  that  the  residue 
<<  of  the  goods  were  brought  to  the  place  appointed,  and. 

**  there  unladed,  and  that  the  merchant  hath 
[313]  <<  not  paid,  and  so  the  covenant  broken;    and 

"  the  question  was,  whether  the  merchant  should 
**  paj  the  money  agreed  for,  since  all  the  merchandizea 
^<  were  not  brought  to  the  place  appointed?  and  the 
*<  Court  was  of  opinion,  that  he  ought  not  to  pajr  the 
<<  money,  because  the  agreement  was  not  bj  him  per* 
**  formed."  Upon  reading  this  report  it  is  not  quite 
clear  what  was  the  real  question  before  the  Court;  but 
it  seems  that  the  plaint  iff*  claimed  his  whole  freight,  to 
which  it  might  very  properly  be  decided  that  he  was 
not  entitled,  as  be  had  not  performed  the  whole  con- 
tract ;  if  he  clHimed  a  part  only  of  the  freight,  and  was 
held  by  the  Court  ni)t  to  be  entitled  to  any  thing,  it  may 
be,  that  by  the  particular  terms  of  the  c«intract,  the  pay- 
ment  of  freight  was  made  to  depend  upon  the  delivery 
of  the  entire  cargo.  Molloy^  immediately  after  the  cita- 
tion of  this  case,  adds  the  following  observation :    **  But 

(ar)  1  Browatow,  31.  cited  ante  p.  993. 
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^  bj  the  Civil  Law  this  it  vis  majwr  or  casus  fortuUus^ 
?  Uiere  being  do  defaQlt  io  the  master  or  hie  marioers» 
**  and  the  same  is  a  danger  or  peril  of  the  sea,  which  if 
*<  not  in  naval  agreeoaenls  expressed,  yet  is  natnrallj 
^  implied  :  for  most  certain  had  those  goods,  which  the 
*<  pirates  carried  away,  in  stress  of  weather,  ttavt^  tevan^ 
«  d(B  causa  been  thrown  overboard,  the  same  would  not 
**  have  made  a  disability  as  to  the  receipt  of  the  sum 
**  agreed  on  ;  for  by  both  the  common  law  and  the  law 
**  marine,  the  act  of  God,  or  that  of  an  enemy,  shall  no 
'<  ways  work  a  wrong  in  actions  private"  (y).  (1) 

(y)  MoUty,  book  3.  ch.  4'  sect.  7. 

{!)  The  same  doctrine  was  recognized  in  the  following  case. 
The  plaintifiEs  as  agents  of  the  brig  Jefferson,  let  her  to  the  de- 
fendant for  a  voyage  from  the  port  of  New-York  to  St.  Lucia, 
and  hack  again  to  New-York.  The' plaintifiBs  covenanted  to 
take  in  (he  cai^o  and  carry  it  to  St.  Lucia,  and  to  bring  back 
a  return  cargo  and  deliver  it,  kc. ;  and  the  defendant  covenan- 
ted to  load  the  vessel  and  to  pay  the  plainti£&  for  the  charter 
ef  the  brig  {2750.  It  was  also  agreed  in  the  charter-party 
that  on  the  delivery  of  the  outward  caigo  at^St.  Lucia,  {1800 
should  be  considered  as  earned  and  due^  and  should  be  paid  by 
a  draft  at  60  days,  and  the  remaining  {950  should  be  paid  on 
the  return  of  the  vessel  to  New-York,  and  the  delivery  of  the 
,  cargo  there.  The  brig  sailed  on  the  voyage  and  delivered  her 
outward  cargo  at  St  Lucia,  and  having  on  board  her  homeward 
cargo,,  after  prosecuting  about  three-fourths  of  the  distance  of 
her  return  voyage,  on  the  high  seas,  she  was  run  foul  by  a  ves- 
sel and  so  much  injured  thr.t  the  crew  left  her,  and  the  brig 
was  taken  possession  of  by  other  persons  and  brought  into 
New- York,  after  a  passage  of  18  days,  and  on  being  libelled 
one  half  of  the  property  was  decreed  to  the  libellants.    An  aor 


•St  teftlfe.  CBM^.nt 

IS.  Bor  af  Hm  i%kt  to  firfl^  does 
[314  ]  waco  ootH  *e  Mf  k»  brokeo  SfMod  wdbo* 
goo  the  wjmge,  no  paftid  poyaeot  cao  be  cWb- 
od  for  goodt  lodco  oo  booni,  if  eroo  vitkoiit  the  foolt 
of  tho  Bwlor  Ilio  ship  is  prereDled  irov  ictaailjr  •etioig 
fbrtb  oo  the  Yojage.  And  Ihercfore  io  tfie  ciae  of  m 
Aip,  wbicfar  took  oo  botrd  a  corgo  m  Sati  Jitter,  » Jo- 
OMiteo,  at  a  verj  great  expeote  to  tbo  owoert,  (who  hf 
fbo  nsage  of  ibe  Wetti'lndia  tradb  fetcb  tbe  cafgooa  firon 


tion  wafl  brooj^t  on  tbe  cbarter-paitj  torecoTertbef960for 
Oe  bomeward  freigbt,  tbe  {1800  baTing  been  paid  poisoant  to 
the stipidation in ttie cbarter-partj.  TbeConrt  were  of  opiO' 
in  tbat  tbe  pkdntiflb  coaM  not  lecora  in  an  actleo  open  Ibe 
diarter-party.  Tbat  as  tbe  contract  was  eotife)  tbe  ffalpbeiof 
cbartored  for  a  specific  aam  for  tbe  TOjiage,  and  psyasent  woa 
ta  be  made  only  upon  tbe  dettveiy  of  tiiecaigo  at  New-Yoifc| 
it  was  a  condition  precedent  tbat  tbe  caiyo  sboold  be  tiiera  de- 
fiTered  before  tbe  rigbt  to  recover  fraigbtwonld  accrue.  Tbat 
oat  baTing  been  done  witbia  tbe  intent  of  tbe  parties  in  tbe 
present  case,  the  plaintiff  conld  not  lecover  in  tbe  present  fbm 
af  action.  At  tbe  same  time  tlie  court  tbongbt  tbat  tbe  plain- 
tffEi^  conristently  wltb  tbe  case  of  Lake  ▼.  Lyde,  2  Boir.  882^ 
wonld  be  entitled  in  anotber  form  of  action  to  a  freigbt  in  pro- 
portion  to  tbe  value  of  tbe  goods  actaaUy  received,  wbicb,  de- 
docting  the  salvage  in  this  case,  woold  be  one  half  of  tbe 
cargo.  Post  &  anotber  v.  Robertson.  1  John.  New-York  Rep. 
f4     Bat  see  the  argamentofJosticeUviiigstoa,  who  dissented 

in  tbe  same  case  from  tbe  miyoiity,  of  the  Court  on  tbe  pomt 
^%pro  roto  freight  being  due. 

An  action  warbfooght  on  a  charter-party,  which  was  dated 
6th  of  February,  but  in  fact  was  not  executed  (and  was  so  a^ 
verred)  until  16th  of  Blarcb,  awl  U  cootained  a  covenant  by 
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the  shore  at  their  exp«o«e,)  and  which  actually  cleared 
oat  for  Ihe  voyai^e,  but,  while  waiting  for  conroy,  waa 
cut  out  of  the  river  by  two  French  prifateers,  aud  being 
afterwasds  retakeo,  waa  carried  into  Port  Stoyal^  whert 
the  cargo  wan  aotd  under  an  order  of  the  Court  of  Ad- 
miralty, aod  the  proceeds  thereof  with  the  deduction  iX 
salvage  paid  to  the  merchants  :  it  was  decided  that 
nothing  could  be  claimed  of  the  merchants,  although 
II  -— ^— ^— ^-^-^— —  ■  -  —^^~^^—^—  ,-,-_,  ,  ^ 

the  owner  that  the  ship  should  proceed  from  Deptford  where 
she  then  lay,  on  wr  before  ike  l^ih  day  of  the  $aid  Febrwtry^  on 
her  outward  bound  YojBge^  and  return^  &c.,  and  a  covenant 
by  the  freighter  that  m  coiuideraiion  of  every  thing  above  mest- 
ftonad,  4^.,  he  would  pay  a  certain  freight  for  the  voy^e.  The 
voyage  was  performed  and  freight  earned ;  and  thte  question  was 
whether  the  phdntiff  wss  entitled  to  recover  upon  the  charter- 
party,  it  appearii^  that  the  vessel  had  not  sailed  on  or  before 
tft^lStAo/'Febtfoiy,  according  to  the  charter-party.  The  court 
were  of  opinion  that  this  part  of  the  charter-party,  even  admit- 
ting it  to  be  a  condition  precedent,  having  been  rendered  im- 
possible lobe  performed  by  the  parties  themselves,  not  having 
executed  the  deed  until  after  the  time  appointed  to  do  the  act, 
the  performance  of  it  was  dispensed  with  and  formed  no  part  of 
the  contract.    Lord  EUenborongh  inclined  to  believe  that  had 
it  been  possible  to  be  performed,  it  would  have  been  a  con- 
dition precedent ;  but  Mr.  Justice  Lawrence  was  of  opinion 
that  it  was  rather  of  the  nature  of  a  mutual  independent  cov- 
enant for  the  non-performance,  of  which  an  action  might,  un- 
der certain  circumstances  lay ;  that  it  resembled  the  case  of 
Constable  v.  Cloberie,  Pahn.  397.  cited  Abbot,  188.,  in  which 
ease  the  substance  of  the  covenant  was,  that  the  vessel  should 
sail  the  voyage,  and  not  merely  that  she  should  sail  with  the 
next  fair  wind.    Hall  v.  Caaenove,  4  £a9t.  Rep.  477. 
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eacb  of  the  lodges  expressly  recognized  the  rule  of  the 
marioe  law  as  to  the  partitioo  of  freight  pro  raid  iiimris : 
ilie*Court  holdiogy  that  in  this  case  there  had  been  no 
commencement  of  the  voyage,  and  therefore  no  freight 
coald  be  due  ;  and  that,  as  the  freight  was  by  the  con- 
tract the  only  remuneration  of  all  the  serTices  perform- 
ed by  the  owners,  they  were  not  entitled  to  any  re- 
compence  for  the  expense  of  taking  the  goods  on  lM>ard 

19.  It  oftens  happens  that  a  ship  is  hired  by 
{315]  a  charter-party  to  sail  from  one  port  to  aooth*' 
er,  and  from  thence  back  to  the  first,  as  for  in- 
stance from  London  to  Leg^fcom,  and  back  from  thence  to 
London^  at  a  certain  sum  to  be  paid  for  ewtrj  month  or 
other  period  of  the  'duration  of  the  employment.  Upon 
such  a  contract,  if  the  whole  is  one  entire  Toyage,  and 
the  ship  sail  in  safety  to  Leghorn^  and  there  deliver  the 
goods  to  the  merchant,  and  take  others  on  board  to  be 
brought '  to  London^  but  happen  to  be  lost  in  her  retarn 
thither,  nothing  is  due  for  freight,  although  the  mer- 
chant has   had  the  benefit  of  the   voyage   to   Leghorn: 

(z)  CurUn^  v.  L^f,  I  Bos.  &.PuU.  634. 

(1)  Bat,  where  the  charter-party  h  for  the  voyage  round,  at 
a  certain  freight  for  the  outward  voyage,  and  a  different  freight 
for  the  homeward  voyage ;  yet  the  contract  is  so  far  considerd 
entire,  that  a  policy  on  the  freight  on  the  homeward  voyage 
*^  at  and  from  the  port  of  loading^'  is  considered  to  attach, 
wldle  the  ship  is  delivering  her  outward  cargo  at  the  port,  and 
before  any  of  the  homeward  cai^o  i8  taken  in.  Homcastle  v. 
Suart,  7  East.  Rep.  400.  S.  P.  Thompson  v.  Taylor,  6  T.  Rep. 
478. 
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bat  if  the  oatward  and  bomcward  TOji^e  are  diatinct, 
freight  will  be  due  tor  the  pro|>ortioo  of  the  time  em* 
ployed  in  the  oatward  Tojrage  {ay 

Upon  this  point  JUalyne  men  lions  a  remarkable  case  of 
five  abipf,  io  which  he  himself  was  ioteresled  as  one  of 
the  merchant  freighters.  The  whole  five  were  freighted 
out  from  this  country  for  Lef^rn  and  Ctvito  Veeekia^ 
and  back  from  those  places*  They  all  performed  their 
outward  voyage,  but  before  any  part  of  the  homeward 
cargo  was  shipped,  they  all  set  sail,  and  came  away, 
through  Jear  of  being  taken  by  the  gallies  of  Don  An- 
drem  Dorian  who  intended  to  surprise  them,  ^he  Orand 
Armada  being  then  preparing  in  Spain.  Two  of  the 
ships  had  waited  for  their  lading  the  whole  time 
stipulated  by  their  charter-parties,  and  the  mas-  [316  ] 
ters  .had  made  their  protests  against  the  factors, 
who  should  have  laded  them^  These  two,  says  the 
author,  were  by  the  law  of  the  Admiralty  adjudged  to 
have  deserved  their  whole  freight*  Two  others,  not 
having  waited  the  stipulated  time,  could  not  be  found  to 
have  deserved  any  freight  at  all,  although  they  were 
laden  outward.  The  fifth  ship  also  had  not  waited  (be 
stipulated  time,  but  her  charter-party  contained  a  pro- 
viso, that  if  she  should  be  taken  or  cast  away  on  ber 
return  out  of  the  Streights^  the  freight  outwards,  which 
was  accounted  half,  should  be  paid  :  and  that  half  aott 
no  more  was  adjudged  to  the  master  (b). 

It  should  seem  that  this   proviso,   in   the   case  of  the 
ffth    ship,    oecasioned    the  outward    and    homeward 

(a)  Thispropotition  it  hid  down  with  a  reference  to  BrvwnUrm,  in 

by  M^Ucft  ho9k2,ch,4.  teet.  9.  and  vhose  report  the  point  does  nat 

be  cites  m  support  of  it  the  before  appear.  Ante  297.  s«ct.  1% 

mentioi^  cucoiSri^hi  v,  Ctrwper  (b)  Maf^tw*  p .  98. 
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Tojtget  to  be  cooiiderad  m  distiMt  ToyagtSf  for  tiw 
•T«Dt  meoliooed  ia  the  provieo  bad  not  bappeoed.    And 
a  similar  coostnictioD   waa  giveo  to  a  vefy  differeol 
charter-party    io  the  followiog  case   (c)*    JlfocfcreU,  the 
owoer  of  a  ship  called  the  Richard^  lyiog  in  the  river 
Thames^  let  his  ship  to  freight  by  a  charter-party  dated 
9th  of  March  1 774,  to  ISimondS  another  "by  the  mooth, 
**  for  such   time  as  she  should  be  employed  io 
[317]  "  performing  a  voyage  from  London  \o  Plym" 
"  oulhf  and  the  island  of  Ctrenada^  aod  from 
*  thence  back  to  London"  and  whereby  the  plamtiff 
covenanted,  "  that  the  ship  should,  pursuant  to  the  or- 
"  ders  and  directions,  of  the  freighters,  their  factors  or 
<*  assigns,  prosecute  and  perform  the  voyage  above* 
<<  mentioned,  (the  dangers  and  perila  of  the  aea^  ao^ 
<<  the  restraint  of  princes  and  rulers  excepted,)  and 
<*  fthould  in  such  outward  and  homeward  voyage  load 
"  and  onload    all  lawful   goods :  and    that  his   ship's 
company  and  boats  should  aid  and  assist  in  unloadiqg 
and  reloading   the  said  ship's  cargoes  as  customary  at 
the  island  of  Grenada^  and  that  he  would  pay  all  port- 
charges    and   pilotage.    In  consideration  whereof  the 
defendants  covenanted   that  they  *<  would  load  and  un- 
**  load  the  ship,  and  give  the   master  proper  orders  in 
<<  respect  thereof:  and  that  the  ship  should  be  discharg- 
^*  ed  out  of  her  said  mofithly  employ  on  the  delivery 
''  of  her  homeward  cargo  in  Londonf  and '  also  should 
"  and  would  well  and  truly  pay  or  cause  to  be  paid  to 
**  the  said  owner  his  executors,  administrators,    or  u- 


(c)  Maetrefl  v.  Simtnd  U  Mfat^  nadax  in  thepecood  up  to  the  day 
key^  in  K.  a  Triiu  T.  16  Qeo,  3.  of  the  baa  of  the  ship.  The  de- 
It  was  an  action  of  corcnant  on  the  fendanta  demurred  to  lM>th  couats. 
ebarter-party*  in  the  first  eount  of  Judgment  wis  gitea  for  the  plain- 
which  the  plaintiff  elaimed  freight  tiff  on  the  first  eoant»  and  m  the 
for  the  poiodof  the  rojra|pe  to  Qrf  defeodants  on  the  mooimL 
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<*  ligM,  ill  r«B  for  the  freight  and  hire  of  the  Mi4  thip 
^  at  the  rate  of  HOI.  eterling  ji^r  caleodar  montfai  for 
^<  at!  each  time  at  the  aaid  ship  thoold  be  Ukeo  up  ia 
<*  performing  the  yrojnffi  aforeiaid,  to  commence  and  be 
<«  accoonted  from  the  day  of  the  date  of  the  aaid  char^ 
*<  ter-partjy  and  to  end  and  determine  on  the  day  of  the 
^  discharge  of  the  homeward  cargo  at  London^  and  to 
**  be  paid  one*third  part  thereof  on  her  report  inwards 
<*  at  the  custom-hoosot  Lwiidon^  and  the  remain- 
<<ing  two-third  parts  thereof  in  two  calendar  [318} 
^  months  then  nest  following.'' 

In  pnrsnance  of  this  charter-party  the  ship  took  in 
goods  (belonging  to  the  merchants  Simond  ^  Hankty  at 
London^  sailed  with  them  to  Plymoti/A,  and  there  took 
in  other  goods  belonging  te  them,  and  from  thence  pro* 
ceeded  to  QrenadUi  and  there  landed  the  cargo ;  and  re* 
ceived  another  cargo  from  the  merchants'  factor  there» 
with  which  she  set  sail  for  London ;  but  on  the  way 
was  lost  by  tempest*  The  voyage  to  Qrenada  occupied 
ihtf  months ;  and  J{ve  months  elapsed  in  the  whole  be* 
fore  the  loss  of  the  ship :  after  the  misfortune  the  owner 
brought  an  action  against  the  merchants,  claiming  of 
them  the  payment  of  freight  either  for  l&ree,  or  lot  five 
months.  The  merchants  insisted  that  nothing  was  due* 
The  Court  decided  that  freight  was  payable  for  ikrte 
months,  the  period  of  the  outward  voyage*  And  Lord 
Mansfield  delivered  bis  judgment  to  the  following  effect : 
^  This  question  depends  upon  the  construction  of  the 
<<  charter-party.  If  the  parties  have  eipressed  their 
*<  meaning  defectively,  the  Court  must  be  guided  by 
**  the  nature  of  the  thing.  The  charter-party  puts  no 
<*  case  but  that  of  a  prosperous  voyage  out  and  home  ; 
*'  it  provides  for  freight  on  the  supposition  that  the  ship 
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pool^  and  to  coatiime  ontil  tiw  wm  discharged  al  Liter* 
poolj  Orem^Qok^  or  JBrtilol,  togother  with  two  thirds  the 
anount  of  all  pilotage  and  port-charget,  that  atght  ae^ 
cree,  and  tie  paid  diirieg  the  course  of  the  said  voyege, 
with  custooiarj  primage  ;  payneat  thereof  to  be  asade  ie 
maooer  folbwiogi  viir.  1361.  Ite.  to  be  advanced  be* 
fore  sailing  from  Liverpool  by  a  good  bill  at  three 
months  date,  and  what  cash  might  be  required  for  the 
said  vessel's  disbursements  and  port-charges  at  Madeiraf 
and  Barbadoaf  I  to  be  paid  in  part  of  the  said  freight,  and 
the  remainder  of  the  said  freight  should  become  doe 
and  be  paid  on  the  final  discharge  of  the  said  Tessel  at 
Limrpaolf  GreenocJb,  or  Brietol,by  good  bills  on  Ziondon 
at  three  months  date.  The  period  of  computation  com- 
menced on  the  7th  of  August  1794  ;  on  the  I9th  of  that 
month  the  ship  sailed  from  Liverpool  for  Jtfadetro, 
freighted  with  goods,  and  arrived  there  on  the  19th  of 
Stptemb^r^  and  discharged  at  that  place,  by  the  4th  of 
Oetobtfy  as  many  of  the  goods  as  were  to  be  delirered 
there,  and  look  on  board  on  account  of  the  merchants 
ninety  pipea  of  wine,  and  sailed  from  thence  on  the  9th 

of  October  for  Barbado€$y  but  on  the  1 0th  of 
[  332  }  iVof  emfrer   was  captured  on  the  way  thither. 

The  merchants  had  paid  l2bL  part  of  the 
freight  for  the  first  month,  and  also  the  port-charges 
and  disbursements  for  the  ship  at  Mmieira.  Pattinson 
now  claimed  in  the  present  suit  further  freight  from  the 
7lh  of  StpUmber  to  the  day  of  the  ship's  capture,  or  to 
the  day  when  she  bad  completed  the  delivery  at  Afodetrii, 
or  freight  for  the  goods  delivered  there  at  the  usual 
rate  of  coveyance,  allowing  the  1S5i.  But  the  Court 
held  that  he  had  no.  claim  whatever.  On  his  part  it 
was  contended  that  there  ought  to  be  an  apportionment 
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ID  tbti  «M^ )  tod  tbe  fMtige  befi>re  ciled  frooi  Jlfa%iie, 
MUtiagto  •  nbift  lo«t  at  JDavcTt  was  quoted  at  an  an* 
tbprilj  in  bia  lavdoc^  But  Lord  ICenyoii,  Chief  Jnatice, 
aaid»  **  In  ihal  case  the  goods  came  to  the  fnerchaots' 
**  hands,  and  the  owner  of  I  he  ship  mjgbt  have  provided 
*>  another  ship  to  carry  tbem  to  London*  lo  this  case, 
**bj  the  terms  of  the  conlract,  the  freight  is  to  be- 
**eam$  due  at  Liverpool,  and  therefore  it  cannot  be 
^  claimed  before." 

These  two  cases  maj  serve  as  a  guide  for  the  con* 
struction  of  other  charter-parties  on  tbe  same  subject,  or 
for  the  framing  of  a  cbarter-partj  in  such  a  manner  as 
to  eipress  tbe  real  meaning  of  the  contracting  parties 
without  ambigoity  (!)• 

(1)  A  ship  was'  chartered  from  New-York  to  Martiniqae, 
and  back  to  New-York,  for  the  entire  sum  of  ^4,500,  which 
was  to  be  paid  in  60  days  after  the  delivery  of  tbe  return  cargo 
at  New-York.  The  ship  delivered  the  outward  cargo  at  Mar- 
tinique, and  on  her  return  with  tbe  homeward  cargo  was  cap- 
tured and  carried  into  Antigua,  where  tbe  cargo  wais  libelled 
In  the  Admiralty  Court  and  detained  for  further  proof,  subject 
lo  the  lien  of  freight.  The  ship  returned  to  New- York  with- 
out tlie  cargo.  The  goods  were  apprized  by  the  Admiralty 
Court,  and  afterwards  on  further  proof,  ordered  to  be  restored 
to  tbe  claimants.  It  was  held  that  the  contract  was  entire,  and 
no  fre^ht  could  be  recovered  in  an  action  on  the  charter-party 
because  the  sliip  did  not  deliver  the  return  cargo  at  New- York, 
wldch  was  required  by  tbe  express  agreement  of  the  parties. 
A  pro  rata  fireight  (for  which  the -action,  which  was  assumpsit, 
was  brought)  was  denied  upon  another  ground.  Barker  v. 
Cheviot,  2  Jolm.  Rep.  352. 

A  sliip  was  chartered  from  New- York  to  St.  Doinlugo,  and 
back  to  New-York,  for  an  entire  sum  payable  in  CO  days  atter* 
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• 

90.  By  a  eharter*partjr,  nuide  for  a  Vo jag«  from  Loth 
d&n  or  Portsmouth  to  Jtlofil€  Vidto^  abd  back  to  kmm 
port  of  diacharge  in  Chrtmt  Briimi»f  with  a  proriaioD  thai 

tha  matter  should  tooch  at  the  coaat  of  Aftkm 
[323]  for  a  ceHain  parppte,  if  reqaired;  the  freighter 

covenaoted  to  paj  Kt^l.  per  mooth,  for  ever/' 


the  retarn  of  the  ship  to  New-Tork.  On  arriTing  at  St.  Do- 
mingo the  ship  was  turned  away  by  a  British  cruiser  on  account 
of  the  blockade  of  the  port,  and  returned  to  New-Tork  with 
her  original  cargo.  It  was  held  that  no  freight  was  due ; 
not  the  whole,  because  the  voyage  had  not  been  performed ; 
not  a  pro  rata  freight,  because  there  had  been  no  acceptance 
of  the  goods  at  an  intermediate  part.  Scott  r.  Lobby,  2  John. 
Rep.  336. 

A  ship  was  let  to  freight  under  a  charter-party  on' a  voyage 
from  Shields  to  Lisbon,  the  freight  to  be  paid  on  aright  deUoery 
of  the  cargo.  The  ship  sailed  from  Sliields  and  joined  convoy 
at  Portsmouth,  and  after  being  detained  a  month  off  Lyming; 
ton,  her  sailing  orders  werp  recalled  by  the  convoy  in  conse^ 
^uence  of  the  occupation  of  Portugal  by  the  French,  and  the 
charterers  having  refused  to  receive  the  cai^o  at  Portsmouth 
to  which  the  ship  returned,  it  was  unloaded  by  the  owner  of 
the  ship  after  notice  to  them,  and  sold  by  consent  of  parties 
without  prejudice ;  the  court  were  of  opinion  that  no  freight 
pro.  rata  was  due.  Lord  Ellenborough  said  the  case  of  Luke 
V.  Lyde  has.  been  often  pressed  beyond  its  fair  bearing ;  but 
the  true  sense  of  it  has  been  explained  by  my  brother  Law- 
rence in  Cook  V.  Jennings,  7  T.  Rep.  381.,  and  my  brother 
Le  Blanc,  in  MuUoy  v.  Backer,  5  Blast.  Rep.  316.  Liddard  v. 
Lopes,  10  East.  Rep.  526. 

But  where  by  a  charter-  party  a  ship  was  let  to  freight  for 
12  months  certain,  and  from  thence  for  a  longer  period,  if  any, 
that  the  charterer  should  think  fit  to  keep  and  retain  the  same^ 
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calendar  nKMitb  the  ahip  shoald  be  employed  hj  hitn  the 
freighter  daring  her  said  intended  voyage  to  Monte  Ft- 
deo  and  back  to  her  port  of  diicbarge,  and  bo  in  pro* 
portion  for  any  lesa  time ;  in  full  for  the  hire  of  the  ship 
during  her  intended  service ;  such  freight  to  commence 
from  the  day  the  ship  should  be  ready  to  receive  goods 
on  board  at  PoriMmauikf  and  end  when  she  should  have 
finally  discharged  the  whole  of  her  said  cargo;  and 
also  to  pay  two  thirds  of  all  pilotage  and  port  charges 
during  the  whole  of  the  voyage^  and  also  two  thirds  of 
all  expenses  of  stowing  the  said  ship^s  cargo  at  Moni$ 


and  the  freight  was  to  be  paid  248.  per  month  per  ton,  being 
1119/.  128.  per  month  commencing  from  the  24.  September, 
1806,  and  endtn^  when  lft«  Mp  $hould  be  returned  to  ike  rivet 
Thametj  and  there  hy  thejreighten  declared  to  he  diechargedj  bat 
the  ship  was  not  to  be  discharged  abroad,  though  abroad  at  the 
end  of  12  months,  but  to  be  discharged  at  London ;  and  the 
freight  was  to  be  paid,  2  months  freight  at  the  execution  of 
the  charter-party,  2  months  more  at  the  end  of  six  months 
from  24.  September,  1806,  2  months  more  at  ten  months,  2 
months  more  at  14  months,  should  the  ship  be  so  long  employ- 
ed, and  in  like  manner  2  months  more  at  the  end  of  every  two 
calendar  months  uitttl  the  ship  ehmdd  he  dieeharged,  and  tminedt- 
mtelyn^poneuehdiichargeibe  balance  to  be  paid  by  the  freight- 
eis.  It  was  held  that  the  freight  being  reserved  at  so  much, 
per  month  was  earned  at  the  end  of  each  month,  although  the 
.times  stipulated  for  payment  were  from  4  months  to  4  months, 
and  tiie  ship  was  lost  before  the  end  of  14  montte ;  and  the. 
postponement  of  the  payment  did  not  create  a  contingency 
Whether  it  Bhould  be  paid  at  all.    Havelock  v.  Geddes,  10  £ast: 

Rep.  665. 
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and  completion  of  H  were  preveated  by  tbe  freiglitert  ho 
had  acquired  a  right  to   the  som  demanded  aa  freight, 
&c«  aa  folly  aa  if  the  vojage  had  been  performed,  and 
the  ship  had  arrived  and  been  diacharged  at  her  destin- 
ed port.    But   the  Court,  adverting  to  the  par- 
[325]   ticular   terms   of  the     contract,    whereby    the 
freight»&c.  were  made  payable  on   the  arrival 
and  discharge  of  the  ship  at  her  destined  port  in   Qrtai 
Britain^  and   considering  that  the  eSbrta  of  the  owner 
coold  not  possibly  ioaure  this  event,  which  might  be  de- 
feated by  the  act  of  Qod,and  various  accidents,  to  which 
marine  adventures  are  subject,  held  this  not  to  be  one 
of  those  cases,  in  which  an  oflTer  to  perform  an  act,  if  re» 
fuaed  by  the  party  lo  be  charged  by  the  performance,  ia 
equivalent   to  performance  itself,  and  consequently  that 
the  owner  was   not  eolided  to  recover  the  freight,  &c« 
which  he  claimed  in  tbia  action  (/)•  (1) 

(/)  Smithv.  rrsVf 011.8. Eatt.43r.  cial  pletf   to  wfiieh  the  Plaintiff 

It  wfa  ftn  action  of  coveiuuit,  the  demurred*    Upon  the    arguoient 

facts  suip<l  in  the  tei^t  were  cun-  the  Court  disregarded  the  pleas, 

tallied  in  the PlainiilT's declaration,  and  gave  judgnient  against   the 

The  Defendant  pleaded  aiomc  bpe-  Plaintiff  upon  the  declanttioo. 

y  ".'  ■■  ■  '■  'I  I       I      '«»  I      I     pii         1^     -    n   .1  ■  II   ,  I.     -I  ■ 

( 1 )  Questions  have  arisen  in  cases  where  the  ship  and  freight 
have  been  separately  insured,  and  abandoned  to  the  respective 
underwriters,  as  to  the  party  to  whom  the  accruing  freight  Ib 
to  be  paid,  whether  to  the  underwriters  on  the  ship  cm- on  the 
freight.  Much  discussion  was  had  on  the  subject  in  the  cases 
of  Thompson  v*  Rowcroft,  4  East,  Rep.  34.,  and  Leathamy- 
Terry,  3  Bos.  &  PuU.  485.,  and  in  the  case  of  McCarthy  & 
others  v.  Abel,  5  East.  Rep.  388.  it  seems  to  be  decided  that 
the  underwriters  of  the  ship  are  entitled  to  it,  as  an  incident  to 
the  property  of  the  ship.  The  same  point  is  strongly  intimated 
by  Lord  KHenborough  and  Mr.  Justice  Lawrence  in  Sharp  v. 
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Gladstoiie,  1  East.  Rep.  24.  They  seemed  howeyer  to  tUnk 
that  a  distiiictioD  might  arise  between  the  case  of  a  eharUr^i 
ship  and  a  seeking  Mf.   . 

In  Leavenworth  t.  Delafield,  1  Cain.  Rep.  67^5.  the  Conit 
decided  that  upon  an  abandonment  to  the  Tespectire  under- 
writers on  sliip  and  on  freight,  in  case  of  capture,  those  on  the 
freight  were  entitled  to  the  propordon  of  freight  earned  before 
capture,  and  those  on  the  ship  to  the  freight  earned  afterwards ; 
and  said  that  it  had  been  so  decided  by  them  in  United  Insur- 
ance Company  v.  Lenox,  which  has  since  been  reported  in  1 
John.  Cas.  377.  and  was  affirmed  in  the  court  of  appeals  in 
1801.  In  neither  of  these  cases  does  it  appear  whether  the 
ship  was  chartered  for  a  specific  sum  or  as  a  general  ship.  In 
Dairy  ▼.  Hallet,  3  Cain.Rep.  21 .  the  Court  held  that  where  ship 
and  freight  are  insured  separately,  an  abandonment  of  the  ship 
did  not  carry  with  it  an  abandonment  of  the  freight,  but  that 
they  were  separate  interests.  So  in  Mumford  ▼•  Hallet,  1  John. 
Rep<  438.,  the  Court  held  that  where  a  caigo  and  its  profits 
were  separately  itisured,  that  an  abandonment  of  the  cargo  did 
not  prevent  an  abandonment  from  being  made  on  the  policy 
on  profits.  So  in  lirii^on  y.  The  Columbian  Insurance 
Company,  3  John.  Rep.  49.,  the  Court  held  that  freight  is  a 
distinct  subject  of  insurance,  and  that  a  previous  abandonment 
of  the  ship  would  not  prevent  the  insured  from  recovering  tlie 
freight  insured  by  another  person.  But  Kent,  C.  J.  in  deliver- 
ing the  opinion  of  the  Court  said,  whether  the  abandonment  of 
the  ship  deprives  the  insurer  on  freight  of  his  salvage,  or  the 
hope  of  indemnity  I  need  not  say,  although  the  better  opinion  ie 
that  it  doee.  In  this  last  case  the  ship  was  chartered  at  the  en« 
tire  freight  of  jjl  800,  half  payable  at  Riode  la  Plata,  and  half 
at  Hamburg  or  other  port  of  discharge.  Y^hether  this  would 
make  any  difference,and  whether  the  cases  in  1  Cain.Rep.  573, 
and  1  John.  Cas.  377.  are  otherwise  distinguishable  from  this, 
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On  Mle  of  a  thlp  chartered  for  a  partiealir  vojag^  if  tte 
dup  be  iold  Ib  tlie  eoiuee  of  the  v^grafe,  Ait  ioea  Mt  (raiHfer 
tte&eiffaft»aiBi  the  TODdeehaaMletal  light  to  receive  the 
fteigfat  aad  deoMRer  doe  fipoA  the  freighter  ipdto  the  charter* 
f«^.    8pUdtT.Boirlea|t&bit.Kop.r79. 
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(CHAPTER  THE  EIGHTH. 

^r  OEMMSMi  OB  GMQSS  AVMUM^R 

1«  JttAYING  thps  tredted  pf  the  respective  duties  of 
the  owner  and  the  merchiiD^  I  notr  proceed  to  the  con* 
sideration  of  a  subject,  which  is  equally  a  duty  of  the 
ooe  and  the  other:  oaoielj  the  general  contribution, 
that  is  to  be  made  by  all  parties,  toward  a  losp  sustained 
bjr  spnae  for  the  benefit  of  all.  This  copt^ibu- 
lion  is  sometiines  called  bj  the  name  of  general  [83fii] 
average,  to  distinguish'  U  froiQ  spuial  or  parltc- 
iflar  average,  a  vei^f  incorrect  expression,  used  to  denote 
every  kind  of  partial  loss  or  damage  happening  either  to 
the  ship  or  cargo  from  any  cause  whatever ;  and  some 
times  by  the  name  qf  groae  average,  to  distinguish  it 
from  cn^iontfirj/  average  m^qtioqed  in  the  bill  of  lading, 
which  latter  species  is  sometimes  called  also  petty  aver- 
age. The  principle  of  this  general  contribution  is  knowq 
to  be  derived  from  the  ancient  laws  of  Rhodes^  being 
adopted  into  the  Digest  of  Juetinian  with  an  express  re- 
cognition of  its  true  origin.  The  wisdom  and  eqqity  of 
the  rule  will  do  honor  to  the  memory  of  the  state,  from 
whose  code  it  has  been  derived,  as  Ipng  as  maritime 
como^erce  shall  endure.  T!hp  principle  of  the  rule  has 
been  adopted  by  i^l  commercial  nations,  but  (h^re.  is  np 
principle  of  mar^tirpe  Ifiw,^  that  has  been  followed  bj^ 
more  varifitions  io  pri|ctice.  The  modern  ordinances  of 
the  several  continental  states  of  Europe  diiTer  from  each 
in  amy  pactioalacst  relating  to  this  genenj  con- 


9f#  FJXrilL    CBiP. 

tribvfios,  and  dbe  Fraidk  Ordiwcr  atefaGAcs  a  dUer* 
cat  node  of  cimf  ribvtM  is  iMi'rft  catcs.  Aa  ca»- 
■en*iiNi  of  these  ▼arictiea  voaU  faiaiA  littk  eoter^ 
tuMKnt  or  iaalractioa  to  as  BrngtUk  reader :  &cor- 
ilaat  ralet  father  tenre  to  perplex  the  choice^  thaa  to 
geide  thejodgneet.  If  aaj  ooe  m  deairovi  of  kaoviag 
wBf  that  doctora  have  wrHtea,  aad  atatci  ordaioed,  oa 

these  partieofawSy  I  arast  refer  him  fe  the  Ter j 
[927]  ebborate  aad  learned  treatise  of  Ewurigon  oa 

iosnraoce(a),  a  vork,  fai  which  ao  labject  is  dis- 
cassed  withoat  beiog  eahaasted.  The  delenaiaalioos 
of  Emgliwk  Ooorts  of  Jostice  faraish  less  of  aafhorif  j  oa 
this  sabject  than  oa  woj  other  breach  of  aiaritieie  kv; 
there  beiog  oalj  three  reported  cases  of  qoeslioBS  be* 
tween  the  parties  liable  to  coatribatioa  ia  the  first  io- 
staoce,  and  rery  few  of  qoeslioas  betweea  the  partj  so 
liable  and  the  iasorer,  from  whom  indemoitj  has  beea 
sought.  The  work  of  Magemw  coataias  a  Tarietj  of 
cases  of  adjastmeot  of  aTerage,  by  consols  and  courts 
abroad  and  by  merchants  at  home^  detailed  with  aR  the 
tedious  forcnutaries  of  the  notarial  olBce,  and  the  mino- 
tie  of  the  counting-hoose,  bat  accompanied  by  some 
Tery  jodicious  remarks.  The  most  osefot  information 
upon  this  subject  is  to  be  found  in  JIfr.  ParJb's  system  of 
maritime  insurances,  but  as  the  nsture  of  the  present  work 
requires  that  it  should  also  be  treated  of  here^  I  shall 
exafflioeyyErst,  the  cases  in  which  general  contribution  is 
to  be  made ;  secondly,  the  articles  that  are  lo  contri- 
bute ;  and  lastly^  the  mode  of  contribution ;  confining 
myself  as  closely  as  possible  to  the  authorities  and  prac* 
tice  of  our  own  nation,  or  to  those  ancient  laws  and  or- 

(a)  Chap.  12.  lectiont  39  to  43.  HiMiteM,  CMng,  ChmrmUmmgWt 
See  also  on  the  subject  of  this  chap  •  and  Jetiieenf  in  which  are  many  ei- 
ter  PFetkeii  on  Insurance  tiiles»C«fi-    tations  horn  thelbreign  ordiaasoes. 
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dinancetf,  wbich  tre  geoefailj  comidered  ai  gaidet  bj 
l&nglUk  \9mj%n  oo  subjects  of  maritiaie  law. 

S.  The  rale  of  the  Bhodian  law  is  this :  ^  If 
** goods  are  throirn  orerboardio  order  to  light-  [  388  ] 
«<eD  a  ship,  the  loss,  iocarred  for  the  sake  of 
«« all,  shall  be  made  good  by  the  contributioa  of  all"  (b)* 
The  goods  mast  be  tktowu  overboard :  the  miod  and 
ageoej  of  mao  must  be  emplojred  :  if  the  goods  are 
forced  oat  of  the  ship  by  the  Fiolence  of  the  waves,  or 
are  destroyed  in  the  ship  by  lightpiog  or  tempest,  the 
merchant  alone  mast  bear  tfab  loss.  They  mast  be 
thrown  overboard  to  lighten  ihe  skip ;  if  they  are  cast 
overboard  by  the  wanton  caprice  of  the  crew  or  the 
passengers,  thet/^  or  the  master  and  owners  for  them, 
most  make  good  the  loss.  The  goods  must  be  thrown 
overboard /or  the  $ake  of  all;  not  because  the  shijp  ir 
too  hesTily  ^  laden  to  prosecute  an  ordinary  coarse 
through  a  tranqoil  seSi  which  would  be  the  fault  of 
those  who  had  shipped,  or  received  the  goods;  but,  be^ 
cause  at  a  moment  of  distress  and  danger  their  weight,' 
or  their  presencci  prevents  the  extraordinary  exertions 
required  for  the  general  safety.  When  the  ship  is  in 
danger  of  perishing  from  the  violent  agitation  of  the 
wind,  or  from  the  quantity  of  water,  that  may  have 
forced  a  way  into  it,  or  is  laboring  on  a  rock,  or  a  shal- 
tow,  upon  which  it  may  have  been  driven  by  a  tempest ; 
or  when  a  pirate  or  an  enemy,  pursues,  gains  ground, 
and  is  ready  to  overtake ;  no  measure  that  may  facili- 

ifi)  Dig.  14  9. 1.  Lege  Rhodia    contrilmtione  sirciatur,  quod  pro 
eaTetar»  ut,  si  lerands  navis  gratia    omnibtts  datum  est. 
jaetos  mercium  factus  sitiomnittm 
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tote  the  OMilioo  aod  ptmfe  of  the  Alf,  earn  be 

[  329  ]  reallj  iojarioiM  to  aoj  om,  wbo  is  anteresled  m 
tho  welfare  of  mnj  pert  of  the  adTontore,  and 
OTery  aach  meaaore  may  be  beoeficial  to  aloioat  all* 
In  aiich  emeif  eociea  therefore^  wbea  tbe  ausd  of  the 
brave  ia  appalled,  it  is  lawful  to  have  reeourae  to  everjr 
flMMle  of  preaervation»  and  to  caai  oat  the  gooda  in  or* 
der  to  lighten  the  ahip,  for  the  sake  of  all  (e).  Bat  if 
the  ship  and  tbe  reaidue  of  the  cargo  be  aared  Gron  tbe 
peril  bjr  the  voluntarj  destructioh  or  abandonment  of 
part  of  the  goods,  equity  requires  that  the  aafelj  of  some 
should  not  be  purchased  at  tbe  expense  of  others,  and 
therefore  all  must  contribute  to  the  loss. 

3.  Manj  of  the  foreign  ordioancea  (d)  have  preaeri- 
bed  various  forms  to  be  adopted  with  respect  to  jetti- 
son ;  some  of  them  have  even  named  the  persons  to  be 
consulted  before  it  takes  place,  and  have  aet  down  the 
phrases  of  consultation,  and  specified  the  sorts  of  goods 
that  shall  be  first  thrown  ;  and  some  authors  have  amn- 
aed  themselves  by  dividing  the  act  itaelf  into  the  aeveral 
apecies  of  regular  and  irregular,  formal  and  informal  (e)« 
But  the  regulations  prescribed  by  persons  at  ease  in  the 
closet  or  the  senate-house  will  seldom  be  followed 
[  330  ]  at  the  moment  wh^n  life,  or  liberty,  is  in  jeopardy ) 
at  such  a  moment  every  one  present  will  exclaim 
with  tbe  friend  of  JttveiiaZ,  Fundile,  qum  mta  stcnl-eliain 
|itilcfcerrima  ;  and  provided  the  jettison  have  been  the 
effect  of  danger  and  the  cause  of  safety,  all  writers  agree 
that  contribution  ought  to  be  made,  although  the  forms 

•  (c)  M9U9^t  case,  12  Co.  63.  men-  38.  French  OrtUmmee.  Yiv.  3.  tit.  8. 

tinned  alio  in  Bird  v.  Aitc9ck,  2  Du  Jet,  art.  I,  2. 3»  &  4.  and  VaUn, 

Bulsu  280.  thereon. 

(d)  Lawa  of  OUren,  art.  8.  &  9.  (e)  See  Emerieon,  torn  i.  p.  605- 
Ordia.  of  Ifit^uy,  art.  20,  31,  and 
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ba^e  not  been  eonplicd  with.  Prevkwa  daUberatioo,  if 
there  be  time  to  deliberftte»  end  a  doe  choice  of  the 
heaviest  anid  meet  oambenome  articlei,  may  be  prooft 
of  the  oftoeseity  aoid  propriety  of  the  act;  hot  they  «re 
aoi  the  only,  aod  therefore  ought  not  be  deei^d  the  e#«eti- 
Hal  proolii  (/  )•  Indeed  in  this  case,  as  in  many  others, 
too  chMie  a  compliance  with  forms  at  a  period  of  sap» 
posed  danger  has  rery  jnstly  excited  a  sospicion  of 
fraud  (jg).  In  all  cases  however,  aod  in  all  coentries, 
it  is  justly  required  of  the  master  that  he  draw  up  an 
aceonnt  of  the  jettkoo,  aod  verify  the  same  by  the  oath 
of  himself  and  of  seme  of  his  crew,  as  soon  as  possible 
after  his  akrival  at  any  port,  that  there  may  be  no  op- 
portunity to  parloib  goods  from  the  ship,  and  then  pre* 
tend  they  were  cast  over  in  the  danger* 

4*  From  the  rule  thus  established  by  the  JUko* 
diofis  various  corollaries  have  been  deduced.  [331] 
Thus»  if  in  the  act  of  jettison,  or  in  order  to  ac- 
compKsh  it,  or  in  consequence  of  it,  other  goods  in  the 
ship  are  broken,  damaged,  or  destroyed,  the  value  of 
these  slso  miwt  be  included  in  the  general  contribu- 
tion (!)•     Bo,  if  to  avoid  an  impending  danger,  or  to  re* 

(/)  So  decided  in  Birkley  U  he  had  been  a  magistrate  at   6«« 

9iher9  V.  Pretgrave,  1  Cast.  Refk.  noa,  conversant  with  this  subject^ 

K.  B.  230,  as  to  other  cases  of  ^m*  lie  had  known  orily  Jive  instances 

tral  average*  of  n^gular  jettison,  «H  of  which 

ijg)  EmengvnJL'om.  i.p.  605.citea  were  suspected  of  fraud,  because 

an  observation  of  Tarj^a,  who  saysy  the  formp  had  been  too  well  ob- 

that  during  eixtg  years,  in  which  served. 


(1)  All  damage  immediately  arising  from  jettison  or  other 
act  of  necessitj  is  to  be  contributed  for,  though  it  happen  to 
perishable  articles  which  remain  in  specie.  Therefore  if  in 
cutting  away  a  mast,  it  be  splintered,  so  that  com  which  is  part 


tbediMBe  »tiiMiiilby«iHm»), 
ipsOed  to  labe  tttmgt  is  a  fMt,  !•  which  k. 
Milipl^  which  it  cuMt  calcr  wilhMl 

MtspcHof  the  ccTfc,  and  the  pcH  tekw  Ml  to  i^glto 
the  ship  Ml  t^ie  ■rniiec  heppf  to  he  bet  is  the  beffM 
fapbjcd  to  ccBvej  it  to  the  ehece^  All  hne  wkm,  hmmg 
eceaeioMdbjr  the  reaerol  ef  thegocdeler  ihegeaenl 
heaeity  aMst  be  itpmti  by  gweiel  ceatiibcliee ;  bet 
if,  after  the  reaMival  ef  feode  fo  aach  apoqieee,  the 
•Up  with  the  revaiaiag  carga  thaiM  aafartaaitelj 
perifhy  aad  the  geods  ia  the  haigBe  be  lavedy  the  pte* 
prielors  ol  the  btter  shall  act  coatribato  to  the  loee  ef 
the  otben,  becacM  the  latef jr  theraoC  ie  aet  ewiag  to 
that  ieea.  So  if  pert  of  the  caigo  be  Tolaatari^,  aad 
without  fraad  or  cowafdice  delivered  ap  to  a  pirato  bjr 
waj  of  coaipoeitioa  or  raaeoai,  to  iadace  him  to  epare 
flie  reeeelf  aad  the  reeidae  of  the  goods,  (sa  eveat  h%h* 
I7  iaiprobsble,)  or  if  a  siua  of  amiey  be  sgreed  to  be 

paid  to  a  pirate  or  mn&mj  by  way  of  raaseei,  all 
[  392  ]  writers  agree   that  the  Taiae  of  the  raasoaMd 

nost  eoatribote  to  this  loss  also ;  bat  if  the 
eneoif  or  pirate^  haviag  overpowered  the  ship,  select 
for  himself  such  psrts  of  the  cargo  as  best  suit  bis  par- 
poses,  and  plunder  the  ship  of  theoif  io  this  case  there 

(A)  In  the  Dig,  14, 2.  4.  and  the  mentioned  in  the  text  See  Meawett 

ata4on,  ch.    S.  art.  28.  the  rule  165.  2  VaUm,  167.     Yet  tee  WeO- 

IS  luiddoirn  in  gMkeral  tertnit  bat  wfd,  tit.  20. 
moat  writera  confine  it  to  the  caaet 


of  the  cargo,  sostaln  damage,  that  damage  Is  to  be  inclodedin 
the  general  average.  So  if  in  removing  and  throwing  over  any 
part  of  the  cargo,  another  part  is  injured.  Haggrath,  &c.  y. 
Church,  1  Caine's  New-YoA  Rep.  196. 
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•hall  h9  no  MotribotioD,  becaute  the  value  of  these 
gooda  waa  oot  the  price  of  aafetj  to  others  (t)»  Bat 
ransom  in  the  eaae  of  captore  bj  an  enemj,  can  hardly 
become  the  snbject  of  general  average  in  thia  country, 
fbr  bj  an  act  passed  in  the  twentj-aecond  year  of  his 
present  Majesty's  reign  (k),  the  ransom  of  any  ahip  or 
merchandise  on  board  the  aame,  belonging  to  any  snb- 
ject of  this  country,  and  taken  by  <*  the  subjects  of  any 
^  state  at  war  with  his  Majesty,  or  by  any  persons  com- 
*^  mitting  hostilities  against  hia  Majesty's  subjects,''  is 
absolutely  prohibited  i  and  by  a  statute  made  at  the 
commencemept  of  the  present  war  (f ),  such  ransom  is 
prohibited,  *<  unless  in  the  case  of  extreme  necessity  to  be 
*^  allowed  by  the  Court  ef  Admiralty ;"  and  all  contracts 
for  ransom  contrary  to  these  statutes  are  made  void  ; 
and  the  person  entering  into  such  contract  is  subjected 
to  a  penalty  o(five  hundred  pounds* 
'  5.  And  not  only  may  the  lo88  of  goods  be- 
come  the  subject  of  general  contribotioo,  but  [  333  ] 
also  in  some  cases  the  expense  incurred  in  rela- 
tion to  them  (m).  Thus,  if  it  be  necessary  to  unlade 
the  goods  in  order  to  repair  the  damage  done  to  a  ship 
by  tempest,  so  as  to  enable  it  to  prosecute  and  complete 
the  voyage,  it  seems  that  the  expense  of  unlading, 
warehousing,  and  re*shippiDg  the  goods,  should  be  sus- 
tained by  general  contribution,  because   all  persons  are 

(i)  Dig»  14.   3.  S-  S.    Mek9  v,  continue  only  during  Xhe  latt  war 

PaUnj^wt,  Moore,297 .  See  22  Of*,  with  France, 

3.  c.  25.and  guety  if  it  tfTecU  this.  (/)  43  Gfe».  3.  c.160.  Mcf.  34.  SS. 

fFellwoodf  tit.  18-  45  Geo.  3.  c.72.  wet.  16, 17. 

{k)  22  Geo.3.  c.25.  This  stmtute  (m)  See  the  CorBWHAOKV,  Men' 

is  not  limited  ss  to  time,  yet  the  in^,  t  Bob  A.R.  t&9.wdDaCaiia 

.'^rthsndtwo  following  clauses  of  v.  Ji*ewHham,2  Ter.  Kcp«  K.   B. 

the  33  Gee,  3.  c.  66.  contained  the  40r.     also     the    Gaatitudihi, 

same  prohibition,  flic  of  ransom,  JUaMMela,  3  Rob.  A.  R,  2ST%  nrhere 

and  the  latter  statute  was  made  to  this  seems  to  hate  been  admitted. 
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iolemted  ia  the  axeoilioii  of  the 
the  complelkNi  of  the  voyrngt*^ 

6.  The  nile  neotioM  gooi»  only  ;  bvt  its  fMrndpIo 
estendt  also  to  the  ship  aod  its  forsitofo  :  aod  all  that 
I  have  hitherto  said  reapectiog  the  good8»  ia  to  bo  mi* 
deratood  aiao  of  the  proroioo^  the  gooBy  the  boat,  or 
other  tackle  of  the  ahip  ;  a  fortiori,  it  if  ako  to  be 
aoderstood  of  goods  baloDgiag  to  the  ovaar  or  auster 
of  the  ship»  as  well  as  of  thoae  beloiigieg  to  the  BMrchant. 
Emerigon  illostrates  the  case  of  the  hoof,  by  the  rela* 
tioo  of  a  stralageoi  practised  by  one  of  his  owb  cooo- 
trymen*  The  otasler  of  o  French  Teasel,  hairiog  beeo 
porsoed  for  several  hours  by  two  frigates,  and  baviog 
also  bis  flight  intercepted  by  the  appearance  of  two  oth- 
er vessels  a-head,  hoisted,  as  soon  as  it  became  dark,  hia 
boat  into  the  sea,  foroished  with  a  mast  and  sail,  and  a 

lanthorn  at  the  mast  head,  and  then  changed  his 
[  334  ]  conrse,  and  sailed  daring  the  whole  night  with- 

out  any  light  on  board  hia  own  ship :  in  the 
morning  no  enemy  was  in  sight.  The  valoe  of  the 
boat  tbos  abandoned,  was  made  good  by  general  con* 
tribniion  (»)• 

7.  If  sails  are  blown  away,  or  masts  or  cables  broken 
by  the  violence  of  the  wind,  the  owner  alone  mast  bear 
the  loss  (o).  The  broken  to«ris  of  an  artificer  bring  no 
charge  upon  his  employer.  And  this  rule  has  been 
held  to  apply  to  the  case  of  a  mainmast  broken  in  a 
heavy  gale,  by  carrying  an  unusual  press  of  sail  in  order 
to  escape  from  an  enemy,  to  whom  a  ship  had  struck  (p). 

(a)  £ifitfnjwi,toin.  1.  pase  633.  of  Witbwf,  art.  12« 

(o)  JJig.  14.  2.  2.  1.  and  14.  2.         ij>)  C9vinsrfn  v.Roberti,2.  Bt. 

6.  fVeUvood,  tit.  17.  Rotetu,  not.  zxkdPull,  N.  R.  378. 

60l  1^w«  of  02*1*0%  art.  9.  Lawa 

•Post  a, 7.  a. 
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But  if  the  mtslcr,  compeibd  by  necasikf ,  cut  hii 
cftU9  (if)  from  the  aochori  hi  order  to  ate  it  u  a  haw- 
•eri  or  if  be  out  ^waj  and  abaodoo  his  maafs  (r),  saib, 
er  cablet»  to  Itghteo  and  preserve  the  ship,  their  value 
most  be  made  geod  bjr  contributioti. 

In  like  manner  («)  the  damage  voluntarily  done  to  a 
ship  by  eutliog  its  deck  or  sides  in  order  to  facilitate  a 
Deceastiry  jeUison,  or  by  running  it  on  a  rock,  shallpw, 
or  strand,  to  avoid  the  danger  of  a  storm,  or  of  an  en- 
emy, and  the  expense  of  recovering  the  ship  (1) 
from  this  latter  situation;  and  also  the  pilot-  [335] 
age,  port  duties,  and  other  charges  incurred  by 
taking  a  ship  into  a  port  to  avoid  an  impending  peril, 
and  the  expense  of  exiraordinaryassistance  (ti)  to  pre- 
aerve  and  secure  a  ship  from  the  violence  of  a  storm 
at  its  entrance  into  the  port  of  destination,  are  to  be 
sustained  by  a  general  contribution  (1).      But  the  ex- 

(q),Birkley  &  9iher$  v»  Prct*  (t)    Lawt   of  WUhny^  art.  55. 

gravet  1  Bast.  ^^0.  Malloy^  book  2.  chap.  6.  sect.  15. 

(i*)  Marthdm  v.   IhUreg^  select  and  »ee  also  Beawet,  p.  165.  and 

c«Bes.ofpvidence,p.58.  /%.  14.3.  IVeUwoodt  t\t.  20^ 

3.  and  5.  1.  («)  Birkley  6f  othen  v.  Pret-' 

(a)  JHST'  14.  2.  2.  1.  grave,  1  Bast.  220. 


(1)  In  case  a  ship  be  vohmtarUy  stranded  to  save  the  cargo, 
the  loss  of  the  ship  becomes  a  general  average.  But  where  the 
ship  is  involuntarily  wrecked  and  part  of  the  cargo  saved  and 
part  lost,  no  general  average  is  due.  Emerigon  (tom.  1 .  p.  6 1 2.) 
states  this  rule,  ^^  the  owner  of  the  ship  wrecked,  and  the  owa« 
ers  of  the  merchandize  lost  in  the  shipwreck,  have  no  right  to 
contribution  from  those  who  have  the  good  fortune  to  save  their 
effects ;  because  the  loss  that  the  one  and  the  other  has  sus- 
tained, has  not  procured  the  common  safety.  The  vtile  of  the 
civil  law  is  the  same.     Amissas  navJs  damnum,  collationLs  con- 
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peine  incnmil  m a  porf»  ie  whieh  the  lUp  iMj-huve 
taken  refbge  daring  the  TOjrmge,  by  rqpuraig  tlM  deni- 
age  done  te  the  ahip  bj  tempest  aloMt  aeema  with  bkot 
proprietj  to  fidi  opoo  the  ovoen,  and  is  so  heM  to  do 
io  the  ciTil  bw  (»),  aod  by  maoj  fofeign  writers.  And  al- 
tfioogh  the  decision  of  tlie  Coort  of  King's  Bench,  in 
the  case  of  Da  Co9la  v.  Nemnham  (y),  has  l>een  consid- 
ered as  an  authority  for  a  contrary  doctrine,  yet,  in  my 
hmnlrie  jndgoient,  the  facts  upon  which  tint  decision 
was  fonnded,  do  not  warrant  snch  a  conclosion. 

8.  Upon  anotiier  point,  relating  to  the  aitoaf  ion  of  a 
ship  taking  refnge  io  a  port  to  repair  tlie  damage  occa- 
sioned by  tempest  in  order  to  prosecute  and  complete 
the  Toyage,   a  reasonable,  doubt  may  lie  entertained,' 

{x)  IHg^'i^X^tti^Emrigm^  wlio1iad«lfcredtstbtndoBtstfceai 

torn.  1.  p.  625,  and  hm\  ft  right  to  imiitupoD  dohg 

(v)  ft  Ter.  Rep.  K.  B.  p.  40r.  ao,  but  had  rdactaiitly  conacnted 

Thiawaaaasetioobraogfatagainat  to  the  lepairs  at  their  iMtance. 
die  iDaafera  of  a  ahip  by  the  owner 


sortio  noD  oardtnr  per  eos,  qui  merces  snas  naufragio  liber- 
ayeront;  nam  hajm  ssqnitatem  tunc  admitti  placuit,  cum  jaC' 
tns  remedio,  ceteris  in  commmii  pericnlo,  salva  nayi,  consultiun 
est.  lib.  5.  ff.  de  Leg.  Rhod.  It  is  as  in  the  case  of  a  fire ;  he 
who  sayes  Ills  own  sares  for  himself  alone.  Cam  depressa  na- 
tIs,  ant  dejecta  esset,  qnod  qnlsque  ex  ea  secam  seryasset,  sibi 
senrare  respondit,  tanqnam  ex  incendio.  Lib.  d.  ff.  cod.  So 
Cleirac,  p.  51.  n.'4.  ^^  after  shipwreck  there  is  no  contribution 
to  be  made  between  the  merchandizes  recoyered  and  fished  up, 
and  those  lost ;  but,  9ave  who  eon.  So  Caserege^s  disc.  121.  n. 
17.  Kuricke.  780.  788.  Lubeck.  cap.  3.  n.  1.  See  also  We^' 
kett,  132.  sect.  4.  255.  sect.  4.  and  2  Brown's  Ciy.  and  Adn.. 
Law.  199.  200. 
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and  oor  lav  hockn  foroish .  no  decision*  Soma 
writers  diaiiitaio  geoeraltj  I  bat  tlie  wages  aod  [336] 
maioteBaoce  of  the  crew,  during  the  delay  thos 
necessarily  incurred  for  the  attainment  of  this  objectf 
are  to  be  sustained  by  general  contribution  (t).  But 
the  principle,  upon  which  general  contribution  is  found- 
ed, appears  to  me  to  furnish  a  distinction  proper  to  be 
submitted  to  the  consideration  of  the  reader* 

If  the  damage  to  be  repaired,  be  in  itself  an  object  of 
contribution,  it  seems  reasonable  that  all  expenses  ne* 
cessary,  although .  collateral,  to  the  reparation,  should 
also  be  objects  of  contribution ;  the  accessary  should 
follow  the  nature  of  its  principaU  On  the  other  hand^ 
if  the  damage  itself  be  not  such  as  to  be  the  object  of 
contribution,  by  the  same  rule  neither  ought  the  coUat- 
eral  expenses  incurred  with  regard  to  the  repairs  to  be- 
come  so*  In  answer  to  this  it  is  urged,  that  as  the  re- 
pairs are  necessary  to  the  completion  of  the  voyage,  in 
the  attainment  whereof  all  are  interested,  all  ought  to 
contribute  to  the  expense  of  this  necessary  delay.  But 
it  should  be  remembered,  that  it  is  the  duty  of  the  own- 
ers not  only  to  provide  a  stout  and  sufficient  ship  at  the 
commencement  of  the  voyi^e,  but  also,  as  far  as  in  them 
lies,  to  asaintain  the  ship  in  a  perfect  condition  during 
the  whole  course  of  the  voyage,  and  almost  every  char- 
ferparty  contains  an  express  covenant  to  this  effect*  If 
the  ahip  be  not  worth  all  the  charges  of  repairs, 
as  well  direct  as  collateral,  a  consideration  wholly  [337  ] 
different  may  take  place  ;  in  the  case  now  under 

(x)  JlemMt,  166.  knd  $itt  Pwh^  as  appears  by  the  caie  of  J^ewman 
chap.  7.  and  £fB«r^Mi,  torn,  L  p«  v.  Cataht,  Park»  p.  434.  in  th^ 
624.  Thito  it  the  practice  at /Vm,    n^u, 
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Ibe  skip  is  wmmmd  hj  a  p^tin  te  be 
worth  the  cliirgr,  ai  least  Ike  ceatrary  aappeHlka  ia 
set  iotredeced  isto  fbe  aifcemeat :  aad  vhj  aheeld  the 
Bie/rhaat  be  cbaffed  ia  aej  abape  bNraid  tbe  petfiHai- 
aace  of  a  doty  iacaaibeat  oa  tbe  avaer  ?  Wbat  m  boa 
effsred,  aa  to  vagea  aad  anialeaaace,  auj  peAapa  ap- 
ply abo  to  port-cbaifea  aad  olber  datiea  of  tbe  like 
aatore  iocarred  oa  tbe  aaaM  accoaat,  bat  tbe  reader 
vill  consider  tbe  vbole  as  aasapported  by  aatberityy 
aad  propoaaded  oaly  tat  tbe  coasideratioa  of  tbe  kara- 
ed.  (1) 

Tbere  is  indeed  a  deciaioa  of  tbe  Coari  of  Kiag's 
Beacb,  opoD  tbe  coastractioa  of  a  cbarter-party,  vbkk 
aiay  properly  be  meotioaed  ia  tbis  place.  A  sbip»  cbar- 
tered  for  a  Toyage  to  tbe  £aal  /adtes  aad  back*  apraag 

(1)  In  the  case  of  Walden  y.  Leroj,  2  Gainers  New-Toik 
Rep.  269.,  the  court  decided  that  if  a  Teasel  be  finom  sea-dam- 
age, as  by  springing  a  leak,  kc.  obliged  to  bear  away  to  aport 
of  necessity  in  order  to  refit,  the  wages  and  provisions  from  the 
moment  of  bearing  away  to  the  period  of  sailing  on  her  Toyage 
after  refitting,  constitute  a  subject  of  general  ayenge.  From 
tliis  decision  Bfr.  Justice  Livii^ton  in  a  very  able  and  learned 
aigunent  dissented  and  adopted*  the  doctrine  laiddownin  this 
section  by  Abbott.  In  the  case  of  Breed  y.  Ship  Venos,  (cited 
ante,  160.  note,) Judge  Davis  said  ^^  tbe  modem  and  approved 
doctrine  on  this  subject  appears  to  be,  that  when  a  ship  is  o- 
b]iged  to  go  into  port  to  repair,  it  is  considered  for  the  benefit 
of  the  whole  concern  ;  that  the  expenses  of  what  is  actually 
applied  to  the  ship  are  to  be  sustained  by  the  owner,  but  that 
all  other  expenses,  including  unloading  and  reloading  the  car 
go,  anchorage  and  pilotage  are,  subjects  of  general  ayerage.^^ 
And  he  cited  Scomberg  to  the  same  purpose. 
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II  leak  at  sea  on  her  refoni  borne,  in  cooBeqaence  of 
wbicb  it  became  oeceaaarj  to  put  into  tbe  Cape  of  Good 
Hope,  and  tbere  take  oat  tbe  cargo  in  order  to  repair 
tbe  ship.  Tbe  sbip,  being  repaired  and  reladen,  return- 
ed  borne  in  safetj ;  and  the  owners  claimed  from  the 
freighter  a  payment  in  the  nature  of  general  average  to- 
ward tbe  expense  of  tbe  repairs,  tbe  maintenance  of  tbe 
crew,  and  oth^r  charges  connected  with  the  repairs.. 
But  tbe  court  considering  tbe  import  of  several  clattses 
of  the  charter partj  to  be  that  tbe  owners  should  keep 
tbe  ship  in  repair  during  the  whole  voyage  at 
their  own  expense,  and  being  also  of  opinion  [  338  ] 
that  the  expressions  used  in  another  clause  tend- 
ed to  show  that  the  defendant  was  to  be  liable  to  general 
average  in  the  case  of  jettison  alone ;  held  that  upon 
the  construction  of  this  charter-party  the  plaintiff  was 
not  entitled  to  recover  any  thing  for  the  expenses  thus 
incurred  at  the  Cape  (a). 

9.  With  respect  also  to  the  wages  and  maintenance  of 
tbe  crew  during  the  detention  of  a  ship  by  tbe  orders  of 
a  sovereign  powjsr,  contradictory  opinions  are  to  be 
found  in  tbe  works  of  writers  on  this  subject  (b).  Some 
authors  have  taken  a  distinction  between  the  case  of  an 
embargo  in  tbe  lading  port,  and  tbe  arrest  and  detenliM 
of  a  ship  during  the  course  of  the  voyage.  The  French 
Ordinance  provides  for  the  latter  case,  by  declaring, 
that  if  tbe  ship  be  hired  by  the  moiilik,  the  charges  shali 
be  reputed  general  averi^e ;  but  if  hired  for  tbe  voyage^ 
the  owners  alone  shall  bear  them  (c).  The  reason  of 
this  regulation  is  not  easily  discernible  (d),  and  it  is 

{a).Jaek9M  ^  amOmr  v.  Chat*  (c)  Lit.  3.  tit.  T-  Hm  Jmtirtee. 

n»ck,  8  rer.  Rep.  K.  B.  509.  art  7. 

(A)  Emeri^vn,  torn.  1.  p.  631.  (d)  But  tee  PtHer^  Ch.  Partie* 

Betnm,  165,  nam.  85.  EmeHi^ih  torn.  1*  p.  539.. 
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ni  eipNM  coBtradktiM  to  the  tpiriC  •(  mmrikmi  artiele  of 
tba  same  OrAoaoee  oo  the  tobjeet  of  fMight  (e)*.  In 
the  before-neotioiied  case  ef  Dm  Ooiitt  t.  Nm^nkmm^ 
Mr.  Jmtice  BiiUer,  speekiiigof  thie  exipeoie  eferagei 

and  proTiiieat  daring  the  detention  of  a  ahip  by 
[  339  ]  enbarto,   sajB^   ^  the   Coort    has    mM    that 

^<  these  charges  shall  fall  open  dm  owners  enlj^ 
.^and  the  freight  mnst  liear  then.*'  And  this  .case  does 
not  seem  to  hH  within  the  principle  of  the  JUkodion  bv« 
because  here  the  delay  does  -not  proceed  from  the  act  of 
the  master  or  persons  belonging  to  the  ship ;  nor  is  it 
lor  the  general  l>enefit  (1). 

(•)  Lit.  3  tiU  3.  Ai/hML  art  16. 


(1)  la  so  sctloa  brought  on  a  ppliej  of  insurance  on  good% 
it  was  decided  thai  the  charterer  was  not  entitled  to  recoTor  his 
extra,  expenises  in  consequence  of  a  detenti<m  by  embaigo, 
thoiigh  be  had  hired  the  Teasel  by  the  month ;  and  that  soch 
expenses  are  not  the  subject  of  general  contribution.  Penny 
&  another  v.  New-Tork  Insarance  Company,  3  Caine's  New- 
Tork  Rep.  1^5.  The  same  decision  was  bad  in  Jones  y.  In- 
sarance Company  of  North  America,  4  Dall.  Rep.  246;  and 
heldahfo  to  apply  to  detention  by  quarantine.  Kingston  t« 
Girard,  4  Dall.  Rep.  '274.  But  in  Shwcp  y .  CHsdstone^  7  Eitst 
Rep.  24.  under  page  36.  Lord  EUeri>oroagh  on  the  aigoment- 
seemed  to  consider  that  the  wages  and  provisions  which  wers 
charged  dnring  the  detention  in  that  case,  (which  wss  gander 
the  Russian  embargo^)  were  subjects  of  general  ayerage,  but 
afterwards  the  court  decided  that  they  were  chaiges  upon  the 
ship  and  freight 

iBut  wages  and  proyidons  during  a  detention  after  eaptitre 
form  a  general  atersge.  Capture  U  a  disaster,  which  happens 
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11^.  For  the  additioDal  espcnie  oC  the  wigea  and 
mamtenanfce  of  (he  crew  incurred  while  a  ship,  has  be^ 
waitieg  for  €<Kivof ,  general  cootribtttion  has  aometixBda 
l^n  claimed;  and  three  decisions  of  ibedifferent.CoorIf 
ioHoUand  on  this  subject  are  velaled  by Bffnker^ek  (fy^ 
irhichaeeai  worthy  of  notice  in  (hia  place*  lo  the  firal 
ease  the  master  of  a  general  ship,  which  was  aroied,  and 
bad  letters  of  marque,  and  was  bound  to  several  iialian 
ports,  during  a  war  between  the  Duiek  and  Frewlh  g^v^ 
public  notice  of  his  inteotiott  to  receire  goods,  and  to 
sail  for  those  ports,  without  the  company  of  oiher  ships. 

(/)  Bynkerthtek,  Questionet  Juru  PrivaH,  lib.  4.  cap.  25. 


without  the  fault  of  the  owner  of  the  goods  or  ship,  aad  by 
superior  force,  and  expenses  incurred  in  consequence  of  it  are 
for  the  common  benefit  of  all,  and4t  is  not  easy  to  assigu  a 
reason  therefore  why  they  should  be  borne  by  one  of  the  par- 
ties in  misfortune  rather  than  all.  And  so  are  the  judgments 
of  the  most  enlightened  nations.  Leavenworth  v.  Delafield, 
1  Caine's  New-Tork  Rep.  573.  See  also  Speyer  v.  The  New* 
York  Insurance  Company,  3  John.  Rep.  88.  and  Kingston  r. 
Oirard,  4  Ball.  Rep.  274. 

However  where  a  vessel  was  captured  and  afterward»  refeoa- 
sd,  but  a  part  of  the  cargo  was  condemned,  by  judgment  in  a 
court  of  Vice  Admiralty,  from  which  judgment  on  the  carg4 
an  appeal  was  made,  and  pending  this  the  master  being  una- 
ble to  procure  the  requisite  security  to  prosecute,  comprom- 
ised with  the  captors  and  paid  a  sum  as  a  ransom,  it  was  de« 
cided  that  the  sum  so  paid  was  not  a  general  average,  but 
must  be  borne  by  the  cargo  alone,  it  not  having  been  incur- 
red for  the  benefit  of  the  ship,  freight  and  cargo,  but  for  the 
latter  only.  Vaodenheuvel  v.  United  Insurance  Company,  1 
John.  New-York  Rep.  406. 


iUp  of  war  dflttiftftd  for  Poritmmdk,  ortftred  vHfchcr 
the  harbgftr  of  that  phee^  aad  thcra  waMad  ft  vbala 
yaar  for  wotlwr  eiHirof,  — iar'which  be  aaiicd  to  CadiM  ; 
and  tbera  vailad  ft  aecoad  jaar  for  ft  thifdcftwuy,— der 
irUeh  he  iftiied  to  ttmigf  and  deSvered  hii  cargo  there. 
Uftder  theae  eirewBitaBcea  the  auater  Med  the  mm^ 

chaata  forgeaeral  ftirenge,aBdobtaiBed  a  decree 
[M0]  b  bia  CiToor,  vhich  waa  coiiiiniied   by  one 

Covrt  of  oppeal,  reveraed  bj  a  aecood,  aad  at 
iaatfioaDy  aflraied  bj  the  Senate,  of  which  the  learned 
aatbor  was  theo  a  member ;  agaiott  his  opinioo,  and  a- 
gaiost  the  geDeral  priociplea  of  bw  on  this  anbjecf,  and 
against  the  particular  engagement  made  by  the  master 
on  this  occasion.  This  jodgment  appears  to  bere  been 
disapprored  of  in  Holland  ;  for,  in  another  case,  which 
happened  soon  afterwards,  where  fire  Ihdek  resseb 
coming  from  fiftirinam,  and  learning  on  their  rojage  that 
a  war  had  broken  out  between  the  Dnick  and  Frmek^ 
pnt  into  Plymouiky  and  there  waited  for  convoy ;  which 
case  also  went  throogh  all  the  same  tribunals,  the  Senate 
decreed  against  the  claim  of  contribution*  A  ikiri  case 
happened  soon  afterwards,  in  which  the  same  four  Courts 
snccessirely  decreed  in  foronr  of  the  claim  {g).  But 
of  this  the  circumstances  were  rery  dilbrent  from  the 
two  former,  and  snch  as  seem  to  warrant  the  judgments 
pronounced  in  it.  It  waa  the  caae  of  a  ship  freighted 
firom  AfMUriam  to  Caiiz^  with  astipulation  to  sail  with 
convoy  either  to  that  place  or  as  far  as  lA$bon.    The 

(g)  For  the  Mke  of  thofe  who  caiet  a  period  of  nearly  cevea 

eompUin  of  deU)r  in  the  adminii*  yean  elapied  between  the/rfi  and 

tratiea  of  Joatiee  in  thia  oountiy*  the  Uut  Mntence ;  in  the  «M«ad  a 

it  Okay  be  proper  to  mention^  that  period  of  nearly  ten  y€ara»  and  in 

ia  the  fatl  or  theie  three  ftttign  thtjint,  of  aUnoit  mxiun  yeart. 
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•hip  «ecordio|^7.  sailed  under  coQToy  of  a  man  of  irar, 
in  company  with  several  other  vessels,  and  when 
she  came  near  Lisbon,  fell  in  with  a  fleet  of 
privateers,  by  which  some  of  the  other  vessels  [  341  ] 
were  captured,  and  the  ship  in  question  put  into 
Lisbon  in  obedience  to  a  signal  from  the  man  of  war,  and 
there  wailed  six  months  before  she  could  safely  proceed 
to  CadiM*  In  this  case  it  is  to  be  observed,  that  the  master 
put  into  ppr't  lo  avoid  an  extraordinary  and  impending 
peril,  and  not  merely  as  a  matter  of  general  caution  to 
avoid  the  ordinary  dangers  always  accompanying  a  state 
of  warfare.  And  the  expense  thus  incurred  appears 
perfectly  analogous  to  the  cases  of  jettison,  and  to  fall 
within  the  priociple  of  the  Rkodian  law.  For  in  this 
case,  as  the  learned  author  observes,  it  is  clear  that  there 
was  a  present  and  impending  peril ;  and  it  is  clear  also^ 
that  the  voyage  was  delayed,  not  by  any  accident,  but 
by  design,  in  order  to  avoid  the  peril. 

11.  The   Ordinance  of  the  fianss- Tofvti«  also  men- 
tions as  an  object  of  general  average  the  expense  of 
healing  mariners  wounded  in  the  defence  of  the  ship 
against  the  attack  of  pirates  (h)  :  I  have   already  men* 
tinned  the  provisions  made   by  the  legislature  of  this' 
country  for  persons  of  this  description  (Q.     On  the  ex- 
pense of  repairing  the  injury  done  to  a  ship  during  a 
combat,  foreign  writers  differ  in  opinion  (k)^  This  seems 
lo  fall  within  the  class   of  expenses  incurred  for 
the  general  safety  :  but  I  do  not  find  any  author*  [342  J 
ity  in  the  law  of  England    relating  to  it.    In  the 
Guidon,  an  injury  done  to  the  cargo  by  the  shot  of  can- 
non, is  said  to  be  a  charge  upon  the  merchant  only  (I). 

(A)  Art.  35.  des  ATariet,«ecf.3.niifli.  144.&  154. 

(0  Part.  3.  ch.  4.  fcct.  12  &  13.    Emerigun,  torn.  1.  p.  638. 
Ik)  3  VoHn,  168.  I'9thi€r  traite        (Q  Ch.  5.  iirt.4. 
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kcffc,  that  bj  tiM  hnr  of  Emglmmd^  m  tke  caw  of 
happeoHig  ID  thii  anaacr  dlhcr  la  Mf  ar  caigo^  by 
Bare  aiHfarf aaa  aod  vithavt  teit  ia  as j  asa,  tba  pc»> 
pricfoft  of  tba  ahip  ar  catga  iqarad  mmi  baar  Ibair  ova 
law  (a).  I  bare  already  iMitiaaed  Ibat  awb  a  amfefw 
taaaia  caatidered  at  a  peril  af  fbe  aea*  Aad  ni  tbii 
reapect  tbe  kw  af  Emglmmd  agreea  vilb  tba  Chr9 
Lav  (py 

13.  Hitberto  we  bare  coaaidered  tbe  baaaa,  vbicb  aie 
io  be  eempeDaated  by  geaeral  cootriliatiaa,  aa  bebig  tba 
price  of  lafetjTf  bot  tbb  ia  oot  to  be  andentood  af  abaa- 
lota  and  perfect  aafeiy,  by  arrival  aod  daBvaty 
at  the  port  of  dettioafioo.  If  temporary  aafefy  [343] 
be  obtained  by  tbe  Iota  ;  if  tbe  abip  sarrire  the 
atorm,  or  eacape  the  enefoy,  acd  lie  afterwarda  caat  away 
by  aootber  tempeat,  aad  goods  lie  sared  froai  tbe  wrecks 
tbe  clear  Taioe  of  tbe  goods  so  sared  mint  be  cootribo- 
tory  to  tbe  original  loss,  because  wiihont  that  loss  area 
this  diminished  value  vould  hare  had  no  existence  (p). 

The  absodonment  of  goods  on  Ihese  occasions,  al« 
f  fao«igh  done  by  the  act  of  man,  is  not  considered  to  be 
so  far  Tolonfarj  as  to  direst  tbe  property  of  the  merchant, 

(m)  Ordiiu  of  Olermt  art.  14.  of  («)  See  the  cestafBuUerfK  Fitk^ 

Wi^uyt  arf.26.50.67.  U  TO.French  er,  ante,  chap.  4.of  this  part,  8ecL5. 

OrdbianceMr.  3.tit.7.  J^  AeaHee^  (•)  D^.  9.  3.  39. 

art  11.    and   VaHn  thereon,  and  (p)  Dig.  14.  2.  4.  1.  FiMfitttt  is 

Bifnkenheek.  Quett.  Jut.  i*rfv.lib,  Peckhm^  p.  246.  350L 
4.  c.  18, 19»  30  iJ  31. 
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tod  give  a  title  to  anj  persoo,  who  inaj  flod  aod  aapve 
them :  bot  from  rach  pertoo  the  merehaot  maj  reclaim  ' 
them  on  payment  of  salvage  (q)  ;  and  if  be  it  able  to  do 
•o,  their  clear  yaloe  is  to  be  deducted  from  the  contri- 
butiooy  or  paid  to  the  contributors. 

It  hat  been  obserred  in  a  precedmg  part  of  thit 
trearite  (r),  that  when  an  entire  thip  is  taken  to  freight 
by  a  merchant,  the  master  mutt  not  take  on  board  the 
goods  of  other  persons  without  his  consent:  from  whence 
I  apprehend  it  wilt  follow  that  if  goods  so  wrongfully  J 
shipped  be  afterwardt  cast  OTtrboard  to  lighten  the  vessel, 
the  merciiaat  freighter  ought  not  to  contribute  to  the 
loss. 

The  French  Ordinance  in  express  terms  ex* 
chides  from  the.  benefit  of  general  average  goodt  [  344  } 
stowed  upon  the  deck  of  the  thip  (a)  i  and  the 
aatne  rule  prevaih  in  practice  in  thit  country  (|).  Croodo 
to  stowed  any  in  many  cates  obstruct  th^  mnnagemeot 
of  the  vessel,  and  except  in  cases  where  usage  may  have 
sanctioned  the  practice,  the  master  ought  not  to  stow 
them  there  without  the  consent  of  the  merchant.  (1) 

(a)  JHf*  14.  2-  3. 8.  &  14.  2.  8.  («)  L'lv.  S,  tit.  8.  J}u  Jet.  art.  13. 

ItiTncherv.  Cappe9%  %  Boll.  Bep.  (r)  So  proved  in  the  catiies  of 

4/II^Mr.JhuMf  ^•dd^ridge  said  Myer  U  othenM   v.   Yonder  Deyl^ 

the  proprietor  of  the  goods  may  Guildhall  Sit.  before  Lord  EUen- 

htittft  SB  iotiOB'Of  tcover  tfainst  borvugh^  Ck.  h  Dee.  1803,  and  of 

the  finder.  Bachhouee  U  anaiher  v.  JRipleybt' 

(r)  Jtdef  ehap.  1.  of  this  part,  fore  Chambre  J,   a  short  time  be- 

leet.a.  Sm  OrdiB.  of  IFttte^,  art.  fore. 

46. 


(1)  Qoods^  shipped  on  deck  and  lest  by  jettison  are  not  en-* 
itied  to  the  benefit  of  general  average.    Smith  &  others  v. 


Wright  &  othen,  1  Caine's  New- York  Rep.  43. 

54 
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14.  In  tbe  sbcowd  place  let  as  consider  the 
tbtt  are  to  confribufe  to  make  good  these  losses.  And 
these  are  all  mercbaodise  cooreyed  in  tbe  ship  for  the 
purposes  of  tralBck,  whether  belonging  to  merchants,  to 
passengers,  to  tbe  oirner,  or  lo  the  master,  of  whatev« 
er  kind,  and  however  small  be  their  weight  (v)  in  com- 
parison to  their  iraloe  (x).  For  the  contribntion  is  made 
not  on  account  of  incumbrance  to  the  ship,  but  of  safet  j 
obtained.  Therefore  in  this  country,  bullion  and  jewels 
contribute  according  to  their  full  Talue  (y). 

For  slaves  also,  who  are  considered  as  a  species  of 
merchandise,  their  proprietors  must  contribute 
[345]  according  to  their  value  («);  although  this 
dreadful  traffick  has  not  extended  so  far  as  to 
authorize  the  casting  of  these  unhappy  persons  into  the 
sea,  and  making  their  loss  an  object  of  contribution  (a). 
But  as  no  estimation  can  )be  made  of  the  value  of  the 
life  of  a  free-man,  neither  passengers,  nor  crew,  are  to 
contribute  for  their  personal  safety  (b).  Neither  in  this 
country  do  the  wearing  apparel,  jewels,  or  other  things, 
belonging. to  the  persons  of  passengers,  or  crew,  and 
taken  on  board  for  their  private  use,  and  not  for  traffick, 
contribute  on  these  occasions  (c).  And  Emerigon  in- 
forms us  that  the  same  practice  prevails  in  Franee^  al« 
though  tbe  ordinance  of  that  country  has  not  eiempted 
these  articles  (d).    Both  the  ship,  and  the  freight  gain- 

(u)  IHg.  14.  S.  3.  3.  1  Mageiu^        (a)  £iiien^oft,tom.l.  p.  610.  646, 
p.  6%  63.  Emerigon,  torn.  1.  p.  639.        (6)  Dig.  14.  2.  2.  2. 


hut 

contends   — ^-     —    ,  .-.,,.-.         .      - 

thoold  be  according  to  wtight  and  trary  rale  is  also  laid  down  in  tbe 

not  valu€.  Principlet  •/  Egvittf  p.  GuidSm^hap.S.  art.  26.  upon  which 

116.  I  caniwt  think  his  arguments  however  Clmrae  ohaervea  that  the 

satisfactory.  Ordinances  of  diflerent  states  vary- 

(f )  1  MagmB,  p.  6^  63.  id)  Tom.  1.  p.  645^  &c 

U)  IKf .  14. 3. 2.  2. 
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ed  io  the  vojage,  are  now  erery  where  cootriboforj,  ai- 
thottgh  forniierl/  io  some  ceuDtries  cootributioo  iras 
■ade  for  the  valiie  of  one  only  («).  Bot  the  oiriieni  do 
not  contribute  for  the  viGtaais  or  aoiiDQDition  of  the 
ahip*  .  Id  Frane$y  aod  many  other  of  the  eontinental 
■tatei,  cootribation  is  made  in  some  cases  for  the  wbole^ 
io  others  for  a  moiety  only  of  the  value  of  the  ship  and 
of  the  gross  freight  (t).  In  this  country  the  owners 
contribute  according  to  the  ralne  of  the  ship  at  the  end  of 
the  voyage,  aod  the  clear  amount  of  the  freight 
or  earnings  of  the  voyage^  after  deducting  the  [  346  ] 
wag^  of  the  crew  and  other  expenses. of  the 
Toy  age  (1).    The  mariners  do  not  contribute  for  their 

(e)  SMthe  authorites  cited  bj  Emerifvnf  toot  1.   p.  6iB,  Ue.  and 
Oidin.  of  Wi9^^  art.  40. 

(1)  In  cases  of  jettisons  the  same  role  in  respect  to  the  yalue 
of  the  ship  and  freight  in  calculating  their  proportions  of  the 
contributions  seems  adopted  in  the  State  of  New-TorlL.  And 
where  a  freight  pro  rata  only  lias  been  earned,  that,  and  not 
the  freight  wldch  would  bare  become  due  on  delivery  at  the 
port  of  destination,  has  been  adjudged  to  be  the  correct  valua- 
tion. Maggrath,  &c.  v.  Church,  1  Gainers  New- York  Rep.  196. 

But  in  cases  of  general  average  on  detentions  afitr  capture^  a 
different  rule  lias  been  adopted  in  New->York.  For  in  such  case 
the  contribution  has  been  apportioned  in  the  fallowing  manner, 
viz.  on  the  cai^o  valued  at  its  first  cost  and  charges  at  the  port 
of  departure ;  on  the  vepsel  valued  at  four-fifUis  of  her  actual 
value  at  tbe  same  place  exclusive  of  outfits ;  and  on  the  freight 
at  one  half  the  gross  amount  payable  in  the  event  of  a  succesa- 
fal  performance,  of  the  voyage.  It  is  admitted  that  this  rale  is 
in  some  degree  arbitrary ;  but  it  is  considered  on  the  whole  as 
equitable  as  any  that  can  be  adopted.  Leavenworth  v.  Delafield» 
JL  Cahie^s  New-York  Rep.  573. 
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-vq^Mt  eicept  IB  the  aii^le  iatlaMe  of  the  nMemef 
Ihe  ship  (/)«  lo  thk  uttaace  they  are  feqoired  to 
cootribete  ra  order  to  eoeoonige  rewleoce;  ki  other 
isttiBcee  thejr  ere  exeoipted  kom  ceetribataoe,  le»t  the 
eppreheoeioB  of  perMmel  hiae  ihould  refttreio  them  fireoi 
the  execotioo  of  the  laeeiiifei  eeeestery  lo  generel  eefely 
end  the  peril  end  extreordieerj  herdtbipt  endered  by 
them  oo  theee  ditettrooi  occeeiont  well  eetille  them  to 
en  exemptioo  from  further  dbtreii. 

15.  Laitlt,  as  to  the  mode  of  eonlrUHitioo.  By  the 
Civil  EiaWi  the  goodi  cast  overboard  were  valued  only 
at  their  bvoice  price  or  prime  cost  (jg).  A  practice 
formerly  prevailed  io  this  oouetry  to  aciopi  Ihis  value* 
tioDi  if  the  loss  happened  before  half  the  voyage  was 
performed^  but,  if  it  happened  afterwards,  then  to  value 
the  goods  at  the  clear  price,  which  they  would  have 
fetched  at  the  place  of  destination  (h) ;  and  this  prac- 
tice still  esiBts  io  many  places  abroad  (t)  ;  but  here  the 

last  valoatioo  is  now  adopted  in  ail  cases,  where 
[317]  the  average  is  adjusted  after  the  ship's  arrival 

at  the  place  of  destinatiooi  and  appears  beit  to 

(/)  Emsrigwit  toiii.  1.   p.  643.    contribueredebereaiatit.'*  Di^.l4. 
Frmtck  OrdiiMiioe,  I;t.  3.  tit  A.  De%    %%  5. 
Istyert  det  matehiM^Mrt.  20.andra.        (r)  Dig,  14.  %  2. 4. 
Un  thereoiiyWho  riTet  this  construe-'       (A)  Malyne^  psge  1 13.  and  •lf•^ 
lion  to  the  word  smfie«  in  the  sen*    %,  boofc  3.  chap.  6.  iect.  6.   IFM^ 
tence  "si  naris  a  piratis  redcmpta    wood^  tit,  21- 
sitf   Servitts  OAlias,  Labeo«  Muies        (0  Einerigon^  tqn.  1.   p,  654, 

Vimuui  in  Fetkiimh  p.  32a 


But  this  rale  applies  only  to  cases  of  capture.  And  if  a  ship 
be  so  much  injured  by  the  perikofthe  seas  as  to  render  it  ne- 
cessary to  sell  her  abroad,  the  amount  she  actually  and  bona 
fide  sold  for,  is  the  value  for  which  she  contributes  on  a  general 
average,  and  not  the  four-fifths  of  her  original  value,  as  in  case 
of  capture.    Bell  v.  Smith,  2  John.  Rep.  98. 
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agiM  with  tbeittoreof  tbe  lakJMt  (k)  ;  Ibr  «itbomli^ 
M  betwwB  fbe  proprbtAr  mi  tbe  wHtrar  tif  gMihi»  «Im 
ptiiMCOBtit  the  mIj  talney  the  eodtraci^  iMtihmt 
ID  that  case  haiag  a  contrtet  ^  iademirf I jr  «gaii«9i  fodi^ 
and  sot  a.coslvact  fDr  the  aeclirity  of  guo  ^  yet  in  4bii 
imae  e^ty  requires  that  the  perseo  wboto  less  hks  prop 
cured  the  arrital  oC  the  ehip  at  the  place  of  dealioaliei^ 
should  be  placed  ia  the  same  sitaiatie»  #fth  Iboae^  wllose 
property  has  arrived  at  that  place  ;  which  can  only  be 
done  by  considering  his  goods  as  having  arrived  there  al- 
so. Bat  if  the  ship  in  consequence  of  anjr  misfortune  to 
be  sustained  by  geiferal  average,  be  competted  to  return 
to  its  lading  port,  and  the  average  be  immediatel/  ad- 
justed, in  this  case  the  goods  only  eontfibute  actordittg 
to  the  invoice  price  :  for  I  he  price  of  sale  ia  utiknewAw 
And  with  regard  to  the  lose  ef  maats,  cables,  and  other 
furnitare  of  the  ship,.aa  the  new  articteA  putcfaased  ^Ul 
in  general  be  of  greater  value  than  the  artklea  lest,  it  il 
usual  to  compomid  the  difference  bj  deducting  out*' 
third  from  tbe  price  of  the  new  articles* 

16.  Supposing  therefore  a  general  average  to  be  set- 
tled upon  the  ship's  arrival  at  the  port  of  destination^  ae^ 
cording  to  the  principles  before  advanced,  it  is  nec^sstii^ 
in  the  first  place  to  take  an  account  of  the  sever- 
al leases,  which  are  to  be  made  good  by  contri*  [  348  ] 
bution  :  in  the  second  place,  to  take  another  ac- 
count of  the  value  of  all  the  articles  (hat  are  to  contribute; 
in  which  must  be  included  the  value  of  the  goodi,  8cc. 
thrown  overboard,  for  otherwise  the  proprietors  of  those 
goods  will  receive  their  full  value  and  pay  nothing  to- 
ward tbe  loss.  But  as  this  wiH  be  most  easily  under- 
stood by  an  example  in  figures,  I  propose  the  following 

(Ar)  It  is  also  the  mle  of  the  Ordinance  of  Wuhtuft  art.  39. 
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ctM ;  whweb  the  mder  will  loppote  that  it 
MccMtfj  io  the  DofVM,  t<t  cat  the  cabfe  of  a  ship  dee* 
tmed  for  Hull ;  that  the  ship  afterwards  strack  mfom  the 
Ooodmmy  which  coeipelled  the  master  to  eot  awaj  hk 
flnst,  aed  cast  oTorboard  part  of  the  cargo,  hi  which 
operatioo  another  part  was  bjitred  ;  and  that  the  ship^ 
being  cleared  from  the  saodi,  was  forced  to  take  refege 
in  Bamififlls  harbowr  to  avoid  the  farther  oActs  of  the 
storm* 


Ooods  of  A«  estt  ofwbotfd. 
Uuatmtci  the  good^mfB.  > 

b^  Uie  jeititoii  ...  -    3 
nttgbt  of  the  goods  csit  S 

ovierboard  «.-..-,    3 
Moe  of  a  new  ceble^ 

anelior,  and  matt  -  300 
Deduct  one-thiid  .  .  100 
Espcme  of  brineittg  the 

aaip  off  the  iiuida    .   * 
PUotags  and  port  dvtiea 

going  into  the  harbour 

and  out,  and  oommiif  ion 

to  the  agent,  who  made 

the 
y![|ifii^i  thefe 

Adjiuting  thia 
Foatage  .  •  •  • 


500 
900 

100 


100 


35 

4 
1 


Total  of  losses  1,180 


Valvb  or  ABTicLsa  va 
oosTnuim. 

Goodsof  A.  caatorerboard  -  500 
Sound  Taloe  of  goods  of  *} 
B.    dednetM^  freigfat  Vl.OOO 

anddurges 3 

OoodsofC 500 

Of  D. 3,000 

Of  B 5,000 

Value  of  the  ahip 3^000 

Clear  freight,  deducting  ">     ^^ 
wagea,  netaala,  kct,      > 

Total  of  coatraNitofy  values  1  l,aoa 


[349] 


X*         £•         £•      .    Jyp 
Then  11,800  :  1,180  :  :  100  ;  10  : 


That  n^  each  person  will  lose  10  per  ceot.  upon  the 
▼sloe  of  his  interest  in  the  cargOi  ship,  or  freight. 
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Tbevdbre  A.  Iomi    -    50 
B.    •     .     100 

fy« .     •  •  SO 

D.  .      .      300 

E,  >  500 
Tbeownen     •     •     380 

Total  1,180>  whkh  is  the  exact  amoimt  of  the  loisei. 

Upon  thii  ctlcalation  the  owDeri  are  to  lose  2801^ 
bat  tbey  are  to  receive  from  the  cootributioo    380L 
to  make  good   their  disbaraements,    and    lOOL  more 
for  the  freight  of  the  goods  thrown  overboard,  or  4801. 
mious  280L 

£. 

The^  therefore  are  aetually  to  reeeire SOO 

A«  if  to  contribute  502.»  but  has  lost  SOQL  i  therefore  A.  ?     ^^^ 
is  to  receive   -• S 


B.  is  to  eontribate  lOM.,  but  has  lost  300A ;  therefore  B» 
is  to  receive    -•---••--•-    -■ 


*  Total  to  be  aetoally  xcoelTed   •    •  •  750 


On  the  other  hand  C.  D.  and  E.  have  lost  nothing,    "^0.         50 

VD.       SOO 
And  are  to  pay  as  before^  vig.    -   <• 3^-       500 


Total  to  be  aetoally  paid    ...    750 

which  is  exactij  equal  to  the  total  to  be  actoallj 
received,  and  most  be  paid  bj  and  to  each  person  [  350  ] 
in  rateable  proportion  to  be  ascertained  by  anoth- 
er calcuiatiooi  with  which  it  is  annecessarj  to  trouble 
the  reader. 

In  the  above  eatimate  of  losses  I  have  included  the 
freight  of  the  goods  thrown  overboard,  which  appears 
to  be  proper,  as  the  freight  of  these  goods  is  to  be  paid. 
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and  their  auppoaed  value  is  iakcit  clear  of  freight  as  well 
as  other  charges,  althoogh  this  article  is  oaiittetl  in  the 
example  proposed  by  Poihier  (t).  Bat  I  find  it  charged 
in  an  adjustment  of  general  average  given  bjr  Magens  (m). 
17.  By  the  Civil  Law  the  meater  of  the  ship  was  re- 
quired to  take  care  to  have  the  eontribiHion  aeltied,  and 
to  receive  the  sums  to  be  contributed^  and  paj  them 
over  to  the  losers,  and  might  sue  and  be  sued  for  them, 
or  ought  cetaifl  th^  gooda  for  the  sMwa  ta  be  oootributed 
bjr  their  pipgfwietors  (fi)«  The  same  povei  «f  leiainiiig 
th«  cooida  is  given  to  the  BimUw  hy  Ike  French  Ordi* 
Qince,  aqd  evM  the  Cnrther  power  of  aale,  under  the 
authority  of  a  magistrate,  to  the  amount  of  the  auma  (o 
ha.  contributed  (o).  But  Valin  acquaints  us,  that  this 
power  is.  never  ijr  fact  eiiercised  in  Us.  couottrj  (p).  In- 
dieed,  where  contribution  is  to  be  made  according  to  the 
price  of  the  goods  at  the  place  of  destination^  the  exer- 
cise of  this  power  is  incompatible  wilh  the  mode 
[*351  J  of  adjustment.  In  this  countrj,  which  has  no 
peculiar  forum  established  for  these  matters,  but 
il^.  which  the  practice  of  insurance  is  verj  general,  it  is 
mual  for  the  broker,  who  haa  proeured  the  poHey  of 
Mifurance,.  to  draw  up  an  adjustment  of  the  average, 
which  is  commonly  paid  in  the  first  instance  by  the  in- 
aurers  without  dispute.  In  case  of  dispute,  the  contci- 
bution  may  be  recovered  either  by  a,^uit  in  equity  (f)„ 
or  by  an  action  at  law  (r),  instituted  by  each  individual 

fO  Trmitedet  .iiiarJ0«,Ktiiiil33:  iq)  Shepherd  U  ethertv.  ffrighi^ 

(ffi)  1  Mafen$f  289.  Shower's  Parl.Cas.  IS. 

in)  Dig.  14.  3.  3.  See  Wettwoeds  (r)  Mor^hnm  v.  Dutrey,  Select 

tit.  SI.  CkMB  of  Birid.  58.  JBitkley  U  eih^ 

(•)  Liv.  3.  tit.  8.  D%  Jet,  «rt.  %\»  en  v,  J^reetgrave,  X  BMt.  ^0. 
ip)  Tom.  3.  p.  211. 
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eDtitled  to  receive,  agaiost  each  partjr,  that  ought  to  paj, 
for  fhe  amount  of  his  share*  And  in  the  case  of  a  gen- 
eral ship,  where  the/  are  many  consigqees,  it  is  usual 
for  the  master,  before  he  delivers  the  goods,  to  take  a 
bond  from  the  different  merchants  for  pajment  of 
their  portions  of  the  average  when  the  same  shall  be 
adjusted  («)• 

(t)  So  depo!ied  hj  a  geotleman  Vandtr  Deyl  Guildhall,  Sit  be- 
Tery  conversant  with  this  business  fore  Lard  SUenk^rtu^fh  Gh«  J.  Dec. 
in  the  case  of  Myer  &  9ther$  v,    1803. 
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CHAPTER  THE  NINTH. 
or  STOPPAGE  XV  TRjufsrru. 

1.  VYhEN  goods  have  been  shipped  opon  credit,  aod 
the  consignee  has  become  a  bankrups  or  failed,  the  law, 
10  order  to  prevent  the  loss  that  would  happen  to  the 

consignor  bjr  the  delivery  of  them,  allows 
[353]  him,    in  manjr   cases,    to   countermand  the  de- 

liyerjr,  and  before  or  st  their  arrival  at  the 
place  of  destination  to  cause  them  to  be  delivered  to 
himself,  or  to  some  other  person  for  his  use.  This  is 
usually  called  sioppage  in  transitu. 

2.  This  practice  was  first  sanctioned  and  established 
in  the  Court  of  Chancery  (o),  but  has  been  since  fre* 
qoentljr  recognized  and  carried  into  effect  bj  the  courts 
of  law.  It  is  founded  on  principles  of  natural  justice 
and  equity.  But  the  law  of  Et^land  is  in  this  respect 
more  favorable  to  the  transfer  of  property,  the  great  sub* 
ject  of  commerce,  and  less  attentive  to  the  interest  of 
the  seller  of  goods,  than  the  ancient  Civil  Law,  or  the 
modern  law  of  many  European  nations,  which  is  chiefly 
founded  on  the  Civil  Law.  For  the  Civil  Law  did  not 
in  general  consider  the  transfer  of  property  to  be  com- 
plete by  sale  and  delivery  alone,  without  payment  or 
security  for  the  price,  unless  the  seller  agreed  to  give  a 
general  credit  to  the  buyer  for  it ;  but  allowed  the  seller 
to  reclainy  the  goods  out  of  the  possession  of  the  buyer, 

(o)  In  the  CMcs  of  m$eman  v.     Pre^cot,  1  Atk.  245 ;  an4  jyAgtrilm 
Tandeputp  3  Vern.  303 :  Stiee  v.    v.  Lambtri^  Ambkr,  399. 
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«8  being  still  the  seller's  own  property  (6).  And  by 
the  general  lair  of  France^  in  the  case  of  insol- 
Tencjr,  ^*  The  seller^  who  has  sold  a  thing,  and  [  353 } 
'^stfll  lies  oot  of  the  money,  which  he  was  to 
<*  have  for  it,  if  he  finds  the  Ihing,  that  he  sold,  in  the 
^  bands  of  the  buyer,  may  seize  on  it,  and  he  is  not 
''obliged  to  share  it  with  the  other  creditors  of  the 
''  buyer.  And  it  would  be  the  same  thing,  nay,  and 
^'  with  much  more  reason,  if  the  owner  of  the  thing  had 
''  given''  (delivered)  <*  it  to  the  debtor  to  sell  for  him"  (c). 
Whereas  by  (be  general  law  of  England^  when  goods 
have  been  delivered  into  the  actual  or  coostructive  pos* 
session  of  the  buyer^  they  cannot  be  reclaimed  (d),  al- 
though if  found  remaining  unsold  in  the  hands  of  an  in*^ 
solvent /actor,  they  may  be  reclaimed,  because  a  deliv- 
ery to  9L  factor  does  not  of  itself  alter  the  property. 

3.  The  law  of  England  however  will  lend  its  aid  to 
carry  into  effect  the  more  enlarged  rule  of  equity,  which 
exists  in  another  country,  upon  a  transaction  taking 
place  there,  ai  appears  by  the  following  caset  By  the 
law  of  jRussta,  '<  If,  in  case  of  unpaid  debts  or 
**  bankruptcies,  any  body  has  reason  la  suspect  [  354  ] 
''  that  the  debtor  or  bankrupt  has  any  thoughts 
«  of  making  the  creditor   lose,  and    therefore  loadetb  on 

(b)  Quod  ▼endidi,  non  aliter  sit  per8on,who  has  sold  goods  expect- 

accipientis,  quam  si  aut  pretiam  in?  to  be  paid  Immediately,  may, 

nobis  solutum  git,aut  satis  eo  nom-  if  he  is  not  paid,  retake  the  goods 

ine  datum,  vel  etiara  fidem  habue  •  even  out  of  the  possession  of  a  sub- 

rimus  emptori  sioe   uUa  satisfac-  sequent. purchaser, 
tione.     Di^.  18.1.19.     .^alsojtf.        (rf)  In  case  of  a  sale  of  tenrf,  if 

eod.  tit.  $Q,  and  DtST'  19. 1.  13.  8.  the  purohase  money  is  not  paid,thc 

and  14.  4.  5.  18.  Court  of  Chancery  considers  the 

(€)  Domai'f  Civil  Law,  book  4.  purchaser  as  a  trustee  for  the  sel- 

til.  S.  sect.  2.  art.  3.    See  also  the  ler.   Folkxfin  v.Moore,  3  Atkins, 

notes  of  the  same  author  on  that  272,  and  see   Blackburn  v.  Oreg- 

article,  and  on  book  3. tit.  I.sect5.  mii,  1  Brown's  Rep.  in  Chancery, 

art . 3 .  Where  it  appears  th at  by  the  420. 
custom  of  some  parts  of  France  a 
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tNUdkraptcj  deliTemp  the  billi  of  hdiog  to  aaolher 
penoD  opoo  hit  onderf  iking  to  apply  tba  proceeds  of 
tke  goods  in  discharge  of  bills  of  exchaoge  drawo   for 
the  price,  and  he  accordingi j  receive  the  goods,  he  caD« 
not  retain   them  against  the  assignees  of  the   bankrupt, 
although  the  original   consignor  afterwards   approve  of 
the  arrangement :  end  it  seems   that  the  law  would  be 
the  same,  even  if  the  person  with  whom  such  an  arrange- 
ment should  be  made,  were  at  the  time  an  agent  of  tbe 
consignor  (t).     But  if  the  delivery  of  goods  lie  counter- 
manded by  ike  consignor^  the  goods  having   lieen  con- 
signed upon  credit,  and  ike  conaigmee  having  failed  or 
become  bankrypi^  it  is  the  dutj  of  tbe  master  to  obey  the 
countermand,  and  deliver  the  goods,  not  to  the 
[357]  consignee,  but  to  tbe    order  of  tbe  consignor. 
Such  countermand  and  substitution  of  a  new  con- 
signee are  most  easily  effected,  if  tbe   bill  of  lading   is 
originally  made  for  delivery  to  the  order  of  the  consign- 
or, because  in  that  case   tbe  consignor    may,  if  he  has 
reason  to  suspect  the  failure,  or  is  afterwards  apprized 
of  it,  send   another  part  of  a  bill   of  lading  to  a  corres- 
pondent at  the  *  port  of  destination,  indorsed  in  blank,  or 
for  delivery  to  him.     But  the  countermand   may  also  be 
made,  in  the  event  tiefore-mentioned,  if  the  consignee  is 
originally  named  in  tbe  body  of  tbe   bill  of  lading  (fc). 
For  the  right  of  stopping  in*  iraneiiu  does  not  depend 
upon  a  supposition   that   the   property  has  not  passed 
from  tbe  consignor,   bnt  on   the  contrary  is  founded  on 
an  admission,  that  the  property  has  become   vested   in 
some  other   person*     No  question  can   ever   be  made 
upon  the   right  of  a  man  to  seize  his  own  goodi :  but 

(0  SiffktnU  another  V,  Wrag,  6        (ib)  The  Msignees  of  Surghall 
East.  371.  «.  Btwtrdt  1  Hen.  Bla.  S65,  note  a. 
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tba  qoestioQ  io  cases  of  stoppage  in  tranaiiu  generally 
isy  whether  onder  the  circorosfaDces  Ihe  coosigoor  maj 
direst  the  property  which  has  passed  to  aoother,  and 
revest  it  again  in  himself  (I). 

5.  A  person  abroad,  who  in  pursuance  of  orders  sent 
by  a  merchant  of  this  country,  purchases  goods  on  his 
own  credit  of  others,  whose  names  are  unknown  to  the 
merchant,  and  who  charges  the  merchant  a  com- 
mission on  the  price,  and  consigns  them  to  [  358  ] 
him,  is  a  consignor  within  the  meaning  of  this 

rule ;  in  reality  he  is  the  rendor,  and  the  consignee  the 
rendee  (m).  So  also  is  a  person  who  sends  goods  to 
be  sold  on  the  joint  account  of  himself  and  the  con- 
signee  (it).  But  a  person  who  becomes  surety  for  the 
consignee,  by  accepting  bills  drawn  for  the  price  of 
goods  by  the  vendor,  is  not  a  consignor  within  this  rule, 
although  the  bills  be  sent  through  his  hands  to  the  con- 
signee (o). 

6.  If  the  consignor  indorse  and  transmit  the  bill  of 
lading  in  pursuance  of  an  agreement,  and  in  trust  to 
indemnify  against  acceptances,  or  the  like,  he  cannot 
countermand  the  delivery,  and  take  back  the  goods, 
while  the  trust  and  object  of  the  consignment  remain 
unsatisfied;  nor  must  the  master  re-deliver  them  to 
him  (p).  So  if  goods  be  sent  by  order  of  the  consignee, 
on  his  account  and  at  his  risk,  and  the  consignor  draw 
bills  of  exchange  upon  him  for  the  price,  and  indorse 
and  transmit  the  bill  of  lading,  the  consignor  cannot 
take  possession  of  the  goods  at  the  place  of  destination 

(0  See  Mr.  Jti»ti€e  BuXUr*9  opi*  un  U  anfther^  6  East,  17. 
mon  in  JUckbarrvwvMtucnfSEuX,        (o)  SffTKnU  another  v,  Wrm/^ 

37,  28.  6  East.  371. 

^«}  Fiete  y  another  v.  ffragf^S        (p)  Bailie  v.  SmiihU  methert  1 

lut.  93.  Boa.  fc  Pul  563. 

(fi)  MwMm  y  anetherv.  Them' 
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and  iMwt  iipoa  iiDDiediftf e  ptjiBeot  m  the  ceoditmi  of 
delivering  tbem^  the  consigBee  heiog  viUkif  te  ae- 
cept  the  biUa,  and    net    haying   failed  in  bk  circvM- 

•tances  (f).  (I) 
[369]       7.  This  r^ht  ef  slopping  goods  m  irmmsiiu 

does  not  belong  to  a  person,  who  bad  only  a  lien 
opon  them  vilhoot  a  propertj  in  then.  And  therefore 
if  a  fuller  or  d  jer,  who  has  felled  or  dyed  cloths,  and 
who  is  not  obliged  to  part  with  the  possession  of  them 
until  the  price  of  fnlling  or  dying  tbass  n  piud,  put 
them  on  board  a  ship  for  delirery  to  his  employer  in 
parsoance  of  his  orders,  and  the  employer  fail,  the  fnl* 
ler  or  dyer  cannot  countermand  the  delivery,  because 
his  lien  and  right  to  retain  the  cbths  ceased,  as  soon  as 
he  parted  with  the  possession  of  them  (r). 

8.  A  consignor  may  exercise  this  right,  although  a 
part  of  the  price  of  (he  goods  has  been  paid  by  the  con* 
signee  («)  ;  or  a  bill  of  exchange  has  been  accepted  by 
him  for  the  whole,  and  indorsed  over  to  a  third  per- 
son (/)•  And  an  usage  for  land-carriers  to  retain  goods 
as  a  sectiritj  for  the  general  balance  of  account  due  from 
the  consignee,  will  not  prevent  the  consignor  from  re- 
claiming them  out  of  their  hands,  npon  paying  the  price 

(q)  fValletf  v,  Mmitgwmtr^^  3  (•)  HMlgH/n  v.  I<«y,  T  Ter  Rep. 
East.  585.  in  K.  B.  440. 

(r)  a-mtet  &  another  v.  Pym*  ^  (<)  ^^^  &  mother  v,  ^rajf^  3 
East.  4.  East.  93. 

(1)  And  the  right  of  stoppage  in  transitu  is  limited  to 
cases  of  the  insolvency  of  the  consignees,  and  the  goods 
cannot  be  countermanded  on  any  other  event.  The  Con- 
stantia,  6  Rob.  Adm.  Rep,  321.,  where  Sir  William  Scott 
recognizes  the  general  doctrine  on  this  subject  and  elabor- 
ately explains  it. 
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of  the  carriage  of  the  particalar  goods  oolj  («)•  Nor 
will  a  tioiilar  utage,  wheo  Ihe  carriage  is  to  be  paid  bjr 
tbe  eomignor,  aulhoriie  the  carrier  to  detain  goods  from 
the  consignee  who  has  paid  the  price  of  them  (x). 

9.  Sbcoitdlt*    Goods  are  deemed  to  be  m 
iranniu  not  only  while  Ihej  remain  in  the  pos*  [369] 
session  of  the  carrier,   whether  by  water  (y),  or 

land  (s)|  and  although  such  carrier  maj  have  been  nam- 
ed and  appohited  by  the  consignee ;  bat  also  when  thej 
are  in  any  place  of  deposit  connected  with  the  trans- 
mission  and  delivery  of  themi  and  until  they  arrive  at  the 
actual  or  constructive  possession  of  the  consignee. 

10.  If  goods  are  sent  by  sea  to  a  certain  port  to  be 
forwarded  from  thence  by  land  to  tbe  residence  of  the 
consignee,  and  upon  the  ship^s  arrival  at  the  port  are 
delivered  to  a  wharfinger,  who  receives  them  on  the 
part  of  the  consignee,  to  be  forwarded  to  him  accord- 
ingly ;  they  are  subject  to  this  right  of  the  consignor  in 
the  hands  of  tbe  wharfinger  (a)  ;  and  the  law  is  the  same 
in  case  of  delivery  to  a  packer  appointed  by  the  buy- 
er (fr);  unless  the  warehouse  of  the  packer  be  used  by. 
the  buyer  as  bis  own,  and  be  the  place  of  tbe  ultimate 
destiuation  of  the  goods  (e).  (1) 

(«)  Opprnhdm  U  amiher  v.  Rut*  Guildhall,  cited  3  Ter.  Rep.  K.  &• 

ael,  3  Bos.  fc  Pall.  43.    '  466. 

(x)  ButUr  «•  W9tiie9U  3  Hot.  &  (a)  MiUt  U  another  v.  BaU^  % 

Pall»  N  R.  64.  Bos.  &  Pull.  457. 

(y)  SfheM  V.  La  Rineref  tried  (b)  HinUifother$v.  IFard;K.B. 

before  Lord  Maau^ld,  at  Guild-  dud  3  Ter.  Rep.  K.  B.  467. 

hall,  cited  3  Ter.  Rep.  K.  B.  466.  (e)  ScqU  U  others  v.   I^etlit,  3 

(r)  Mhmier  &  another  v.  Beale^  Bos.  k,  PulL  469. 
t|ied  before  Lord  Maaufield^  at 


^•■•i 


(1)  And  in  a  case  where  one  Moisseron,  the  general  agent  in' 
London  of  the  house  of  Le  Gfrand  &  Co.  at  Paris,  and  by  them 
authorized  to  export  for  them  to  such  markets  as  he  should  think 

M 
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11.  So,  «f  I  hare  before  obeervedy  the  aatterofa 
•hip,  chartered  wheUjr  by  the  e#MigDee,  i%  now  held  lo 

be  a  carrier  ia  wboie  haoda  gooda  may  be 
[361]  •tQ|iped(d).    But  where  aahip  had  beeo  hired 

by  the  cooaigiiee  for  a  term  of  yearij  aad  was 
fitted  out,  Tictitalledy  and  manned  by  himi  and  gooda 
were  put  on  board  thereof,  to  be  aeot  by  him  on  a  mer- 
eaotile  adventoroi  for  which  he  had  bought  them ;  it  waa 
held  that  the  coaaigpcnr  coold  not  stop  them  $  be  being 
m  that  case  the  owner  af  the  ahip  pro  fampore,  and  the 
delirery  of  the  goods  on  board  thereof  being  equitalenl 
to  a  delivery  into  a  warehonse  lielongiog  to  him  (e). 

15L  In  a  caae  of  goods  sent  by  a  waggon,  which  ar- 
rived at  the  inn  in  London,  where  the  waggon  oanaily 
pot  np,  and  were  there  attached  by  a  creditor  of  the 

(d)  BtkiHnrk  v.  IngUnt  S  Etft  Jii^O'e*  Gr—e.  at  BW«l«j;  and  cited 

S81.  7  Ter.Rep.  K.  n>  448.  and  in  the 

(tf)  Fvmigty  €m9th$rv.  M*Taff'  cam  OMBtioned in  the  lat. 
gart  y  Qth9r$f  tried  before  Jl£*. 


At,  purchased  goods  ia  the  name  of  Le  Chnmd  ii  Co.  <rfthe 
plaintUb  at  Manchester,  and  direeied  them  to  be  sent  to  the 
house  of  the  defendant,  who  was  a  packer,  and  aftor  their  ar> 
rival  there,  MoiBseron  had  tome  of  the  goods  unpacked  and  sent 
awaj,  and  the  remainder  repacked,  and  while  the  goods  so  re- 
packed remained  at  the  defendant's  house,  news  airived  that 
Le  Grand  &  Co.  bad  failed ;  the  court  were  of  opinion  that  the 
right  of  stopping  in  transitu  wasg^ne,  and  that  the  delivery  to 
the  packer  was  a  delivery  to  Moisseron,  and  that  the  ulterior 
destination  depended  on  him,  and  he  might,  if  he  pleased,  have 
disposed  of  the  goods  in  London  according  to  his  general  au- 
thority.   The  goods  therefore  had  arrived  at  the  end  of  their 
journey.    Leeds  v.  Wright,  3  Boak&  Pull.  320.,  and  same  case 
cited  by  Lord  Alvanley  in  Scott  v.  Pettlt,  3  Bos.  &  Pull.  469. 
above  cited. 
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▼endee,  tceordiDg  laihe  ooitom  of  JboniloHi  tod  wkicb 
io  that  Mtnttioo  were  claimed  by  hb  asaignee,  he  hav- 
iog  become  baefampf,  and  marked  by  the  aaaignee,  it 
waa  held  that  the  Teodor  could  oot  afterwards  coanter- 
mand  the  delivery :  the  gooda  being  deemed  to  have 
arrired  at  the  end  of  their  deatioed  jonrney  ;  aad  the 
aaaignee  to  hare  done  that»  which  waa  ecjiiivaleiit  to  tak* 
ing  actoal  posieaaioo ;  the  removal  of  the  goods  being 
impracticable  on  account  of  the  attachment  (/)•  The 
qoeatioo  arose  between  the  vendor  and  the  aarignee,  who 
after  a  clann  made  bj  the  vendor  obtained  a  posaesaion  of 
the  goods,  the  attachment  being  taken  oil. 

IS.  Where  a  ship,  which  onght  to  have  per-  [902) 

4 

formed  quarantine,  came  into  port  wit^ut  doing 
ao,  and  the  assignees  of  the  consignee,  who  had  received 
the  bill  of  lading,  but  had  become  bankrupt,  went  on 
board  immediately,  and  claimed  the  gooda,  and  opened 
aome  of  the  chests,  and  put  a  person  on  board  to  keep 
possession,  and  the  ship  bemg  on  the  same  day  ordered 
oot  of  port  to  perform  quarantine,  an  agent  of  the  coo- 
aignor,  having  receired  another  bill  of  lading,  claimed 
the  goods  of  the  maater  during  the  performance  ot  quar- 
antine :  It  waa  held  by  Lord  JCenyon,  at  the  trial  of  &n 
action  brought  by  the  consignor  against  the  assignees, 
who  afterwarda  obtained  poaaeasion  of  the  gooda,  that 
the  right  of  the  conaignor  to  stop  the  goods  in  iransiiu 
existed  when  the  claim  was  made  on  his  behalf,  because 
the  voyage  was  not  at  an  end  unfit  the  performance  of 
the  quarantine,  and  the  consignee  had  no  power  to  di- 
vest the  right  of  stopping  in  IrattatVtf,  by  taking  posses- 
sion before  tbe  conclusion  of  the  voyage.  The  plaintiff 
obtained  a  verdict^  and  tbe  opinion  of  lus  lordship  was 

(/)  EUi9  9.  Bum,  3  Tcy^B^.  K,  B.  464. 
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afkerwird«  naetiMcd  bj  the  Govt  of  Kiof't  Beadi  oo 
ao  appBcalioo  fi»r  a  mw  trial.  Tha  dacf  rioe  of  tbia  caae 
iiuiesactci«rarauty  to  Aefnorofa  bUof  kdiag,  1^7 
wluch  the  anstar  alwaya  eogagaa  to  deliircr  tbe  gooda 
mi  the  placa  of  deatiaatioB,  and  which  therafeie  givoa 
no  aathoritj  to  the  coaaigpaf  to  dcaMad  theai  hf^bre 
their  arrival  at  that  place  (g). 

14.  B7  ao  act  of  pariiaaiCTt  ande  far  aeeoring 
[363]  the  dntiea  payable  npoo  the  ioiportatioD  of  wwc, 
the  proprietory  ioiporter,  or  cooaigace  ia  reqair- 
ed  withio  iwmig  daya  after  the  abip  baa  been  entered  at 
the  CoatoBi-Hovae,  to  Buke  ao  eotry  of  the  wiact  pigr 
the  daties,  aad  laod  the  wioe  ;  opon  faihre  the  wiae  ia 
to  be  cooTeyed  to  (he  Kiog'a  warehooae,  aod  if  the 
daliea  are  apt  paid  withio  ihree  oiootha,  ia  to  be  pablic- 
Ijr  aold,  to  defraj  the  datiea  and  expewes,  aod  the  over- 
plas  (if  aoy)  ia  to  be  paid  to  the  proprietor  or  other 
peraoo  aothoriaed  to  receive  the  aaoie  (A).  Thb  atat- 
ate  baa  given  occaaioo  to  a  queatioo  upon  the  aubject 
DOW  ooder  coaaideration.  A  qoantitj  of  wioe  arrived 
here  cooaigocd  to  Legland  S  Craggy  by  whom  it  waa 
ordered,  aod  who  had  accepted  a  bill  drawn  upoo  ihem 
for  the  aaiooot*  The/  did  oot  enter^  or  pay  the  datiea 
for  it  withio  iwmUy  daya,  but  before  the  expiration  of 
that  period  became  banfcruptai  and  the  bill  accepted  by 
them  waa  not  paid.  The  wine  waa  conveyed  to  the 
King'a  warehooae  according  to  the  atalute.  The  aa« 
aigneea  of  Leyland  tir  Cragg  firat,  and  after  them  ao 
agent  of  the  coifaignor,  claimed  the  wine  of  the  oiBcera 
of  revenue  within  the  Ihree  mootha.  The  wioe  however 
waa  not  delivered  to  either  party,  but  waa  publicly  told 

fg)  MMtiv.Ptwnml  U  wthtr^  1         (A)  36  Gm.  3.  c.  59  f#ef.  4. 
Eqiin.  K.  P.  cMat,  342. 
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at  the  expintion  of  the  thru  noothB,  and  the  assigneea 
of  lAjfland  S  Cragg  brought  an  action  agaiott  the 
broker  for  the  overplus  price.  The  que»tion  in 
the  cause  therefore  was  whether  (he  claim  [364] 
made  by  the  agent  of  the  cooi^nor  was  a  legal 
stoppage  of  the  goods  in  trawiiUf  before  ihey  had  come 
to  the  posseseion  of  the  consignee  ;  and  Lord  Kenyon^ 
before  whom  the  cause  was  tried,  held  it  to  be  so,  and 
the  plaintiffs  failed  in  their  suit  (t).  This  doctrine  was 
recognised  and  adopted  bj  the  present  Learned  Chief 
Justice  of  the  Court  of  King's  Bench,  id  a  subsequent 
case  relating  to  wine  sent  to  the  King's  warehouse  under 
this  statute,  which  will  be  more  folly  slated -for  another 
purpose  in  a  subsequent  pari  of  tliis  chapter** 

In  these  last  cases  the  claim  was  made  before  the 
time  arrived  at  which  the  consignee  had  a  right  to  take 
actual  possession.  In  the  case  of  the  goods  brought  hj 
the  Waggon  to  the  inn,  that  time  was  arrived  :  the  exercise 
of  the  right  was  alone  prevented  by  an  extrinsic  circum- 
stance wholly  unconnected  with  the  conveyance  or  de- 
livery of  the  goc^s. 

15.  If  the  master  has  begun  to .  unload,  and  has  de-- 
lirered  part  of  the  cargo  to  the  consignee,  the  consign- 
or's right  to  countermand  is  wholly  at  an  end,, and  can- 
not be  exercised  over  the  residue  of  the  cargo  (ft). 
And  if  the  master  has  actually  delivered  the  goods  to 
the  person  by  whom  they  were  ordered,  .and  at  whose 
risk  they  were  to  be  imported,  the  consignor 
cannot  reclaim,  them,  although  the  bill  of  lad- [365] 
ing  was  for  delivery  to  the  consignor,  and  was 

(0  J'/^rikeg  U  another  v.  Fiddt2    ^  •th^n,  2  Hen.  Blac*  504.  See  al- 
£K>in.  N.  P.  GMBQS,  613.  to  Hammond^  othen  v.  Andertw^ 

(Jb)  Slubjf  tf  amther  v,  Beyvatd    1  Bon.  4r  PaU*  N«  R.  69. 

*  Post.  p.  376.  •»  32* 
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onindorMd,  aod  the  bill  of  euhaofe  dravo  for  the 
price  has  been  dishonoured  (i)*  (1)  lo  tiich  a  caie  Ihe 
propriety  of  the  delivery  as  between  (he  conaignor  and 
the  maater  teemi  doubtful. 

16.  Laitlt,  we  are  fo  consider  by  what  acta  the 
right  of  the  consignor  may  be  taken  away,  before  the 
end  of  Ihe  transit* 

The  bill  of  lading  io  all  its  oaoal  forms  contains  the 
word  <^  assigns^**  but  it  will  be  proper  to  advert  again  to 
the  diflTerent  forms  in  common  use.  SoaMliaMa  it  is 
made  for  delivery  to  the  consignor  by  name,  or  aasigns ; 
sometimes  to  order,  or  assigns,  nol  naming  any  person ; 
and  at  ottier  times  to  the  consignee  by  name,  or  asaigns* 

(0  Coxe  U  •ther»  v.  Bardtm  &  oihert^  4  Bast.  311. 


■•— •■ 


(1)  This  was  a  casa  where  the  consignor  ofgoods  abroad  op- 
en receipt  of  orders  from  his  correspoDdeDt  here,  shipped  g^ods 
00  the  account  and  at  the  risk  of  the  consignee,  and  took  hills 
of  lading  from  the  captain,  making  the  goods  deliverable  to 
consignors  order,  and  sent  one  unindorsed  to  the  consignee, 
and  informed  him  that  he  had  drawn  upon  him  for  the  amount ; 
and  the  consignor  by  way  of  precaution,  sent  also  another  bill 
of  lading,  indorsed  to  his  own  agent,  it  was  held  that,  upon  the 
shipment  on  the  account  and  at  the  risk  of  the  consignee,  the 
pi^yperty  of  the  goods  vested  in  him  subject  only  to  be  divested 
by  the  consignor's  stopping  them  while  in  transitu ;  and  that 
open  the  arrival  of  the  goods,  the  consignee  having  obtained 
possession  of  them  from  the  captain  by  t^  production  of  his 
unmdoned  bill  of  lading,  the  property  became  absolute  in  the 
consignee,  however  wroi^faUy  parted  with  by  the  captain  with- 
out a  competent  authority  from  the  shipper,  and  however  ans- 
werable the  captain  might  be  to  the  shipper  on  that  account 
Coxe,  kc.  ▼.  Harden^  l&c  4  East.  Rep.  tl  t. 
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Id  the  two  first  cases,  the  coDBignot  either  transmits  it 
witboot  any  iodorsementi  or  indorses  his  own  name 
generally  upon  it,  without  mentioning  any  other  person  ; 
or  indorses  it  specially  for  delivery  to  a  person  named 
by  the  indorsement.  Occasionally  too,  particular  con- 
ditions or  restrictions  respecting  the  delivery  are  men- 
tioned in  the  indorsement.  It  will  be  immediately  per- 
ceived that  in  this  respect  there  is  a  strong  resemblance 
between  this  instrument  and  a   promissory   note.     The 

Where  persons  are  in  the  course  of  ordering  goods  to  be  sent 
to  certain  persons,  their  agents,  at  a  particular  place  on  their 
account  for  the  purpose  of  being  afterwards  sent  to  their  cor-- 
respondenti  abroad ;  and  they  send  an  order  to  the  defendants 
for  certain  goods  to  be  sent  to  their  agents,  &c.  to  he  shipped  to 
their  correspondents  ahroad  as  tuucd,  it  was  held  that  as  between 
buyer  and  seller  the  right  to  stop  the  goods  in  transitu  ceased, 
vrhen  the  goods  came  to  the  possession  of  the  agents  at  the  place 
of  their  abode ;  for  the  goods  were  then  to  receive  a  new  di- 
rection from  the  vendees,  according  to  their  orders  to  their  •- 
gents.  Dixon  k  others  v.  Battier  &  others,  5  East,  Rep.  175. 

So  where  a  number  of  bales  of  bacon  were  sold  lor  an  entire 
sum,  payable  by  a  bill  at  two  months,  and  an  order  was  given  to 
the  wharfinger  to  deliver  them  to  vendee,  who  went  to  the 
wharf,  weighed  the  whole  and  took  away  several  bales  and 
then  became  bankrupt,  and  then  the  vendor  gave  orders  to 
the  wharfinger  not  to  deliver  the  residue ;  it  was  held  that  the 
vendor  had  no  right  to  stop  the  residue,  notwithstanding  by 
the  custom  of  the  trade  the  charges  of  warehousing  were  to 
be  paid  for  by  the  vendor  for  14  days  after  the  sale.  Where 
part  of  the  goods  sold  by  an  entire  contract  are  taken  posses- 
sion of,  the  vendee  has  taken  possession  of  the  whole.  Ham- 
maad  k  others  r.  Anderson,  1  New  Rep.  69.  cited  above. 
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mere  potaetiioD  of  a  prooiwMrj  note  nuide  payable  to 
another  peraoo  and  not  iodoried  bjr  bim  gives  tbe 
bolder  bo  pover  to  iodorse  over  tbe  note.  Nor 
[  366  ]  ooght  the  mere  poMettion  of  a  bill  of  ladiog, 
made  for  delirerj  to  tbe  consignor  and  not  in- 
doried^  by  him,  to  bdace  any  ope  to-  belieye  that  the 
.  holder  is  anthortEed  to  dispose  of  the  goods.  On  the 
other  hand,  if  the  bill  of  lading  be  originally  made  for 
delivery  to  tbe  consignee  ;  or  being  made  for  delivery 
to  the  consignor  or  assigns,  or  to  order  or  assigns,  be 
indorsed  by  tbe  consignor,  eifber  to  a  third  person  by 
name,  or  geDcrally  without  designating  any  person,  it 
may  on  the  firtit  view  be  thought  that  the  person  named 
in  these  two  first  cases,  or  who  is  the  holder  of  tbe  in- 
strument in  the  latter  case,  has  authority  to  dispose  of 
the  goods,  as  he  may  think  proper* 

In  what  follows  tbe  word  consignee  will  be  used  to 
denote  such  a  person,  and  the  bill  of  lading  spoken  uf  is 
to  be  understood  ss  failing  witbin  one  of  these  three 
descriptions  last  mentioned,  unless  the  contrary  is  point- 
ed out. 

In  point  of  practice  it  frequently  happens  that  the 
consignee,  having  received  the  bill  of  lading,  sells  the 
goods  for  a  valuable  consideration,  or  raises  money 
upon  them,  before  their  arrival,  and  delivers  over  the 
bill  of  lading  to  a  third  person,  who  is  wholly  ignorant 
of  the  nature  or  terms  of  the  consignment,  and  does  not 
know  that  the  consignee  is  not  absolutely  entitled  to  re- 
ceive and  dispose  of  I  hem  :  under  such  circumstances  a 
very  important  question  of  law  has  arisen  upon  the 
right  of  the  consignor  lo  countermand  the  deliv- 
[  367  ]  ery  as  between  bim  and  tbe  person  to  whom  the 
bill  of  lading  has  been  thus  delivered,  without 
any  fraud  or  collusion. 
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or  the  frequency  of  the  prtetice  to  astigil  btHe  of  lad- 
ing mmong  merchantt,  and  the  conTenience  of  the  prae« 
tice  in  menj  eaieB,  there  it  no  doubt ;  bnt  not  every 
mereantile  practice  of  frequent  nte  and  etten  of  general 
convenience  ity  or  ought  to  becomet  in  all  itn  conae* 
qiiences,  a  part  of  the  law  of  the  land ;  for  if  inch  a  rule 
vere  adopted,  the  lav  must  in  many  casea  depart  from 
its  oirn  principles,  and  vary  with  the  varying  fashions 
of  the  times;  nevertheless  the  law  does  adopt  into  its 
own  bosom  many  of  the  ancient  customs  and  usages  of 
merchants,  and  stretch  forth  its  arm  to  assert  and  main* 
tain  them,  when  they  are  found  consonant  to  legal  reas* 
on  and  legal  wisdom,  and  most  especially  when  they  are 
calculated  to  promote  honesty  and  to  prevent  fraud* 
And  upon  the  subject  now  under  consideration  the  ques* 
tion  is,  what  extent  of  legal  right  the  act  of  the  consignee 
confers  upon  his  assignee.*  The  earliest  mention  of  this 
subject  in  our  law  books  is  in  the  case  of  Evuna  e* 
MarUit[m),  in  which  flbll.  Chief  Justice,  said,  <Mhe 
^  consignee  of  a  bill  of  lading  has  such  a  property  that 
M  he  may  assign  it  over,'*  And  Skower  said,  **  that  it 
^had  been  adjudged  so  in  the  Eichequer.'*  But  in 
this  case  the  question  upon  the  effect  of  such  an  assign* 
ment  was  not  properly  before  the  Court,  and  does  not 
appear  to  have  been  discussed  or  argued ;  and 
the  case  supposed  to  be  refehred  to  by  Moiesr  [  368  ] 
has  not  been  foliod.  In  the  esse  of  Snu  v. 
Pr$seottf  before  cited,  the  right  of  the  pawnee  of  the  bM 
of  lading  as  against  the  consignor  was  not  noticed  or  io» 
upon.  In  the  case  of  AppUby  v.  Poliocit,  which  was 


(m)  1  lid.  lUym.  371.  IS  Mod.    AiOtUdsct  nat  eaatain  thu^io* 
156.  38slk.990.botthsftportitt    tuoi. 
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IrfidhcftM  Ck^f  /«iiteXMalfl«iUWI(»);H 
pwwil  ifcii  HM  gj^B<  ^^W^  rnrtiM  git^  at  Lcilt, 
Md  rnMJBiiii  tfc^i^  to  n—  UpmUm  m  LmUm.    ttraf- 
fal^a•MlMM  Im  fM«hredl  lhi»  biBaffaHliafr  byiadorKi 
■••I  Ikcfwo  a^^BMd  th»  ydb  !•  the  pbwtiff  ibr 
unit  w*  ■ooa  iftgnttrii  btcMW  >  liwhfyt^    Brmrni^ 
fcffi^t  «f  tiw  bwdhwipkyt   to^k  proccas  oat  of  aoao 
Cbwt  hi  8c0ikm4  to  ottocb  the  goods  m  Am  haMb  of 
Folloefc  Iha  aualor  of  tkoahip:  bot  the  ship  haviac  loft 
Lfttft,  tha  pwcoaa  waa  oioMfod  at  aea»    Upoo  tbe  ar* 
fbal  of  tbe  ahip  at  Lomiot^  (ho  BoalarioANod  lodolivor 
Ibo  goods  to  the  pbiotUr  AffUkg,  orfaaa  ho  voold  in- 
dooioify  bin  agaioat  the  procoaa  ift  ScoHomI,  aod  thare<» 
npoo  AppUbg  iMoagbt  tho  proaool  actioo  to  recover  the 
▼aloe  of  tbe  gooda.    AX  the  trkl  of  tbo.  caoae  tbe  Chief 
Joatico  decbured  bboaelf  to  be  of  opnioo  that  tbe  Hm^ 
aigaoieot  gave  tbe  phbitiff  a  snScieat  piopertj  to  bmio- 
tab  tbe  aelbo,  if  ooder  the  ckcomataocoa  be  vas  eo* 
thied  to  do  to.    Tbe  general.  qoeatiOD  opoo  tbe  right  of 
the  cooeigoar   to  atop   tbe  good*  and  coonteiw 
(  3M  ]  Biaod  tbe  deliver j»  aa  agaioat  ao  auigpee  of  the 
bill  of  lading,  doea  not  appear  to  have  been 
^itated :  parol  evidence  vat  giveat  that  bj  tbe  law  of 
Aaollnnd  if  gooda  are  arreated  the  bolder  most  give  le* 
coritj  not  to  part  vith  tbeai,  and  tbe  dofendaot  relied 
on  tbe  efisct  of  the  proceai,  by  irbicb  these  gooda  were 
attached :  as  to  nhich  tbe  Chief  Jnatice  saidt  *^  if  the 
H  process  could  have  attached  these  goods»  it  could  oolj 
<<bavo  doae  so  nitbin  the  juriadictioo  of  the  Court,  aod 
**  it  doos  not  appear  that  tbe  place  nbcro  the  goods  were 

(i^  Trin.  T.  Si  IXm.  Si    Ttua  been.noticod  iaany  of  the  sabce- 

eoMtVliiehtiherequotedfromtoo  quent  caacs.  Inoaeof  thsnotesthfr 

aamucript  aote*  uketi  by  different  process  is  said  to  ba?e  issued  oat  of 

dtfct  not  appear  toha?e  the  Adminltjr  Court  in  fiScttfoaA 
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<»tUMli«d  Vtt  vMiit  the  j«riMitlkib  erf  the  CmH^ 
**  arid  it  lay  upon  the  dafendaot  to  make  that  out."  Add 
the  Chief  Jostice  therefore  directed  the  Jory  to  tthfl  'k 
rerdict  for  the  plainUIT  to  the  Taloe  of  thb  goodfc  U 
the  case  of  trr^[ht  e,  Campbell  (^),  which  iimi  !&U  % 
cooiigomeDt  of  goods  to  od^  Bk^aniificki  tho  wiii  iU 
factor  of  the  I  consignori  and  whb  bjr  indbriisln^tti  aiiigb- 
cd  the  bill  of  lading  to  a  third  perton,  Lori  MiinafitU, 
■aid,  <*If  the  goods  are  bond  fide  sold  by  the  factor  lit 
**  sea  (as  they  may  be  where  no  delivery  can  be  gtveo) 
**  the  sale  will  be  good :  (he  vendee  shall  hold  them  by 
*<  virtue  of  the  bill  of  iaie,  thoiigh  no  actual  libasesiilok 
<^  is  delivered ;  and  the  Owner  caii  never  dispute  with 
**  the  vendee,  because  the  goods  were  sold  boMfide^  and 
*<  with  the  owner's  own  authority ;"  but  th^ 
Court,  thinking  there  was  reason  to  believe  (hi  [  3^6  ] 
assignment  to  have  been  frauddent,  sent  the 
cause  to  a  second  trial,  in  order  that  the  ^ury  might 
determine  that  point.  In  the  case  of  Caldwell  v.  Ball  (r), 
it  was  considered  by  the  Court,  that  a  bill  of  lading  is 
assignable  in  its  nature,  and  that  by  indorsement  thereof 
the  property  vests  in  the  assignee  ;  but  that  case  did  not 
properly  torn  upon  the  efiect  of  the  assignment  as  ht- 
tween  the  consignor  and  the  assignee ;  and  was  decided 
upon  the  ground  that  the  defendant,  the  master  of  the 
•hip,  had  discharged  his  duty  by  delivering  the  goods 
to  the  person,  to  whom  (he  consignor  had  first  indorsed 
the  bill  of  lading,  and  v^o  appeared  upon  the  whole  to 
have  the  better  title;  the  right  of  stoppage  in  transitu, 
or   the  devesfmentof  that  right  not  being  in  question. 

(9)  4  Burr.  3046.  1  ^U.  lUp.  ''tignineitoff  bUUf  iMtinrmAde 

ess.    According  to  the  report  in  <•  it  neao.tiAble  in  the  Mine  dcgf«e 

Blackfltone,  Mr.  Juitice  tate^  el*  "  m  a  bill  of  excbangc.** 

pietted  a  doubt  **  whether  yu)  as-  (r)  1  Ter.  Rep.  K.  B.  20S» 


the 

the  debt. 

the 

theCMrt 

of  the  CMK  of  IficUsfTOV  « 

(0»  M  which  csM  h  appeared  that 
Jfesark  Tvrui^  «  Ca.  had  shipped  sooda  at  Middle 
>wgh  fiar  lAwtffoel^  hy  the  order  of  ooe  FlnfOMni  of 
BoClerfany  aad  drawn  MBb  of  excha^^  apoo  hiai  for 
the  price,  aad  takes  froai  the  naater  three  biDa  of  iad- 
iag  (or  deGTorf  of  the  goods  to  order  or  aaaigpa,  two  of 
which  they  iodoraed  ia  bhak,  aad  traomitted  theai  to- 
fetber  with  as  iaToice  to  Frtewum  at  RMieriam^  who 
seat  theai  aad  the  lavoice  to  the  plaintiflb  at  lAwtrpod 
m  the  same  stale  ia  which  he  received  theai,  that  they 
ai^t  receive  aad  seD  the  goods  oo  bis  accoooty  Ihej 
drew  bilb  of  excbai^e  apoo  tbeoi  to  aearij  the  asMwot. 
Frtmmm  and  the  pbiotiSs  accepted  the  biUs  of  excbaage 
drawo  opoa  them  respectirely ;  bot  belweea  the  ship's 
departore  sad  her  arriTsI  at  lAwtrpooU  Frttwum  becsaie 
a  baokmpt   sod    abscoodedy   aad  IVrta^  ^  Co.  seat 


(t)  1  Ter.  Bep.  K.  B.  745.  duaanuL    8es  thevor 

(0  3  Ler-  3ep.  K.  B.  63*    The  opmion  defirefvd  bj  Mr.  JmtiUt 

fMU  90pe»  vpontlw'plsiatiirt  MmOerm  the  Hoqm  of  Unda^  6 

sndeace^  to  wfafeh'the  dtftarltsti  Bait.  31. -^ 
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another  /of  the  bilU  of  Uuliog  to  the  defendaDtii  indorsed 
specially  for  deliverj  to  them ;  and  they  thereopoo  ob** 
tained  the  goods  from  the  master.      Turing  &  Co*   af** 
terwards  paid  the  biUs  of  exchai^e  drawn  by  them  upon 
Freeman^  and  the  pbiinfiffs  psid  those,  which  had  been 
drawn  upon  them  by  Ffteman.    The  Court,  af- 
ter solemn  argument  and  deliberation,  held  that  [372] 
by  an  assignment  made  by  the  consignee  for  a 
valuable  consideraliof^  and  without  notice  to  the  assignee 
that  the  goods  were  not  paid  for,  the  property  was  abso* 
lutely  transferred  to  the  assignee,  and  that  the  consign- 
or was  by  such  assignment  deprived  of  the  right  to 
stop  the  goods  in  transitu^  which  as  against  the  original 
consignee  he  might  have  exercised.     From   this  decision 
«D  appeal  was  made  by  writ  of  error  to  the  Judges  of 
the  Courts  of  Common  Pleas  and  Exchequer  (u),  who 
reversed  the  judgment  of  the  Court  of  King's  Bench; 
holding  that  the  assignment  gave  to  the  assignee   no 
other  right  or  title  than  that,  which  the  consignee  him- 
•elf  possessed,  and  consequently  that  the  consignor  bad  a 
right  to  stop  the  goods,  and   prevent  their  delivery  to 
the  assignee.    This  judgment  was  by   a  second  writ  of 
error  brought  before  the  House  of  Lords ;  but  their 
liordshipa  thinking  the  facts  of  the  case  were   not  laid 
before  them  in  such  a  manner  as  to  warrant  a  decision 
of  the  point  of  law,  directed  the  cause  to  be   tried  again 
by  a  Jury,  in  order  to  remedy  that  defect.     It   was  aC'' 
corduigly  tried  again,  and  the  Court  of  King's  Bench, 
(at  the  head  of  which  Lord  Kenyon  had  in  the  mean> 
time  been  placed,  and  who  bad  in  another  cause  (x)  ex- 
pressed his   approbation  of  the  first  judgment,  in  this 

(u)  1  HcD,  Black.  3iS7.  (f )  S9hmoru  v.  Maen,  3  Ter. 

Rep.  K.  B.  674. 


fmi wt  the  tomit^m.  Atfhe 
kwmtk^mpmom^tfktJmry^md  v»  staled  ta  be  ■• 
■I  the  Tcnlict,  Ihel  by  the  CMtaei  ef  Mrcbeefi' bSi  ef 
Udm^  emfttaamg  geodi  to  bsre  beca  ebippfiil  by  mf 
peiM0  tebe  ddiTCfes  to  eracf  cp  iH^pH^  eie^  bcfofs 
tbe  ■bip's  anmly  ■egetiable  ead  fliHMCBmble  by  tnm 
to  eey  olber  penoe  by  hm  mdanmg  bb  new,  aed  de- 
fiverieg  cr  traesauttiag  f be  eeew  ae  iedoreed  le  neb 
eCber  peieoa  ;  aad  Ibat  by  ewb  iedertenieel,  delireryt 
aed  traeaaiiaaiee  to  aecb  otbcr  pefeoe,  tbe  properly  ia 
traaaferred  to  aecb  other  peraoo.  Aed  eTidenee  to  the 
aaeie  elect  vea  f^vee  at  a  trbJ  ie  a  aebaeqeeet 
caae  (a).* 

18.  But  it  Hioat  act  be  ooderatoed  that  tbe  cooaigeee 
cae  io  aU  caaea  by  h»  aabaeqeent  bdoraemeiit,  or  de* 
liTory  of  tbe  bill  of  hdiog  to  a  tbiid  peraoo,  for  a  ral- 
nable  cooaideratieo*  aed  vkhoat  fraod  defeat  the  right 
of  tbe  cooaigeor  to  atop  the  gooda.    The  oatitre  and 

(y)5Tcr.«cp.LB.d83. 

(s)  Jfa»  «.  AaM^  1  Bot.  it  Paa  JttS. 


*  Sea  poet,  p.  375.  noCc^  the  mmt  of  Cattaig  ▼.  Bmee,  9  ttmt. 
Bep.506, 
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object  of  the  coosigomenti  and  the  cberecter 
of  the  coDsignee,  mnit  be  attended  to*  If  the  [  374  ] 
gooda  be  tent  to  the  consignee  aa  a  purchaser, 
he  maj  either  sell  or  pledge  them  before  their  arriTal, 
and  if  the  bill  of  lading  has  by  its  fprm  required  and 
received  the  iodorsemeat  of  the  consignor,  a  second  in- 
dorsement by  the  consignee  is  not  necessarji  to  perfect 
the  transaction  between  him  and  the  third  person*  This 
will  appear  by  attending  to  the  facts  of  the  case  of 
hickbamw  t*  ilf  a^Ofi.  Freeman  the  consignee  was  a 
purchaser  from  Turing  A  Co*  the*consigtaors;  Free-^ 
man  did  not  sell  the  goods  to  Lickbarrow  4b  Co.  the 
plaintiffsi  but  authorised  them  to  receive  the  goods  and 
sell  them  on  his  accounty  obtaining  from  them  their  ac- 
ceptanca  of  his  bills  of  exchange  on  the  credit  of  the 
bills  of  lading^  and  the  expectation  that  Ihej  might  re- 
pay themselves  out  of  the  proceeds  of  the  goods.  The 
bills  of  lading  were  for  delivery  to  order  or  assigns^ 
were  indorsed  generally  by  Turing  &  Co.  the  consign^ 
ocBf  and  were,  not  apin  indorsed  by  Fruman  the  con- 
signee. 

19»  On  the  other  hand,  if  the  goods  be  sent  to  the 
opns^gAee  as  a  factor,  his  possession  of  the  bill  of  laiHng 
caiMQl  ift  reaaon-  give  him  any  greater  power  over  the 
goods  befere^  tbeir  arriTai,  than  his  actual  posaessien  of 
tlMffi  afterwarda  wonid  do  :  and  aa  in  the  caae  of  actual 
posseseion)  although*  a  factor  may  aeH  the  goods  and 
thereby  bind  his  principal,  because  hit  employment  and 
authority  are  to  sell ;  but  cannot  pawn  or  pledge  them, 
because  he  is  not  by  his  employment  authorized 
so  to  do;  so  before  the  arrival  of  the  goods,  he  [SfS] 
cannot  devest  the  consigncur's  right  to  stop 
4iem,  by  indorsing  or  delivering  over  the  bill  of  lading 
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.a$  a  pledge*    Tbb  Ifttt  point  has  beeo  tolemiilj  decided 
bj  the  Coort  of  King's  Beocb  (a).  (1) 

20.  lodeed  the  indortemeot  of  a  bill  of  bdiiig'  is  not 
properly  an  actual  transfer  in  itself,  of  the  goods  there* 
in  mentioned,  bot  is  rather  to  be  considered  as  evidence, 
or  as  an  act  raising  a  presomption,  of  such  a  fraosfer  ; 
and  consecftaentlj  the  object  and  legal  effect  of  the  in- 
dorsement maj  be  ascertained  by  other  circnmstances. 
Therefore  where  a  bill  of  lading  vas  indorsed  and  trans- 
mitted by  the  consignor  to  an  agent,  srithont  Taloable 
consideration,  to  enable  him  to  receive  the  goods  there- 
in mentioned,  for  the  ose  of  the  consignor,  in  case  the 
consignee  should  fail ;  it  vas  doubted  whether  the 
agent  could  maintain  an  action  at  law  for  the  goods  in 
his  own  name.  The  Court  appeared  inclined  to  think, 
that  he  coold  not,  but  the  cause  in  which  the  point  arose, 
was  decided  on  another  ground  (fr).  (2) 


(m)  ^ewmm  U  amotker  v.  TVm-        (^)  Cpxe  e.  Bardem,  4  Eaft^ll^ 
IM  6f  tmUher,  6  Cauit.  17. 


(1)  In  this  case  goods  were  conrigned  on  the  joint  account 
of  the  consignors  and  consignee,  and  a  biB  of  lading  was  sent 
to  deliver  the  goods  to  the  consignee  or  his  asaigns,who  after* 
wards  indorsed  and  delivered  it  to  tliird  persons,  upon  condi- 
tion of  their  maUng  an  advance  on  it,  which  they  fiiled  to 
do,  and  retained  it  as  security  fi>r  prior  advances  ;  it  wss 
held  tliat  such  indorsement  and  delivery  of  the  bill  of  bkttag 
did  not  devest  the  consignors^  right  to  stop  the  goods  in  tran- 
situ upon  his  insolvency.  Newsom  &  another  v.  Thornton 
b  another,  6  East  Rep.  17. 

(2)  In  Cuming  v.  Brown,  9  East.  Rep.  506.,  the  Court  decid- 
ed that  the  property  of  goods  passes  by  the  indorsement  and 
delivery  of  the  bill  of  lading  by  the  consignee  to  a  6ona  fid/t 
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^1.  And  88  OD  the  one  hand,  the  iodortement  or  de- 
Wvery  of  the  bill  of  lading  by  the  conaigDOr^  does  not 
necessaHljf  enable  the  consignee  to  devest  the  consign'^ 
or's  right  of  stopping  in  transitu^  so  on  the  other  hand^ 
there  may  be  circumstances  equivalent  to  such 
indorsement  and  delivery^  Which  may  enable  [  376  ] 
the  consignee  to  do  this*  As  where  Thompson 
&  Co.  sent  goods  from  trdand  to  LondoUf  to  be  sold 
by  Eustace  &  Holland  their  factors  there^  and  wrote  to 
them  to  insure  the  goods,  and  sent  them  a  bill  of  lading 
not  indorsed,  but  having  the  names  of  Ensiacs  it  UoU 
land  on  the  back,  and  being  applied  io  by  them  for  an 
indorsement,  answered  by  letter  that  if  the  bill  of  lading 
was  not  indorsed,  it  was  a  mistake,  and  they  would 
send  an  indorsement ;  upon  which  Eustace  A  Holland 
sold  the  goods ;  and  it  afterwards  happening  that  they  ^ 
were  unable  to  pay  bills  drawn  upon  them  by  Thompson 
A  Co,  on  the  general  account,  one  t)ick  paid  I  hose  bills 
for  the  honour  of  the  drawers,  and  knowing  all  these 
transaclipns  applied  to  them  for  an  indorsement  of  the 
bill  of  lading,  which  they  sent  him  ;  and  Dick  (hereupon 
demanded  the  goods  of  the  master  of  the  ship,  who  re^ 
fused  to  deliver  them  to  him,  but  delivered  them  to  tbe 
tendees  of  Eustace  &  Holland  i  upon  {bis  Dick  brought 
an  action  against  the  master,  which  was  tried  before 
Lord  KenyoUt  &nd  his  Lordship  ruled  that  the  plainlitT 

I  ■■•.■■.I.I.      >  ■       ■  ■ ..      .■.■■■■      ■■ 

purchaser  for  a  valuable  consideration  and  without  collusion^ 
although  the  purchaser  at  the  time  knew  that  the  consignor  had 
received  only  acceptances,  payable  at  a  future  day  from  the 
consignee  for  the  amount,  and  that  therefore  in  such  case  the 
oonsignor's  right  of  stoppage  in  transitu  was  devested. 

68 
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ficolt  qnettioo  of  £icl  mrnj  ariie  upon  the  fair- 
[3F9]aeu  and  honest j  of  the  assigoineot ;  and  eveB 

at  between  the  consignor  and  the  original  coo- 
aignee  the  right  to  stop  the  goods  may  be  doubtful  in 
the  particniar  circumstances  of  the  case ;  and  it  would 
l>e  a  great  hardship  upon  the  owners  and  masters  of 
ships,  if  thej  were  obliged  to  exercise  a  judgment  upon 
these  doubtful  matters  of  fact,  and  to  decide  upon  tbeoi, 
pod  delirer  the  goods  at  their  own  peril.  But  [  ap«!> 
prehend  the  law  does  not  altogether  cast  this  burthen 
sipon  them.  In  the  case  of  CaldwM  9*  BaU,  which  I 
have  quoted  just  before,  it  was  held  that  the  master  had 
discharged  himself  by  delivering  the  goods  to  the  per- 
son,  to  whom  the  consignor  first  indorsed  the  bill  of 
lading ;  bat  in  that  case  the  question  arose  between  two 
consignees,  to  each  of  whom  a  bill  of  lading  had 
been  indorsed,  and  there  had  been  no  countermand  or 
attempt  to  stop  in  transitu,  snd  the  master  happened  to 
know  the  priority  of  indorsement,  which  was  substan- 
tially to  the  pwners  of  the  ship,  whereas  it  may  often 
be  out  of  the  power  of  the  master  to  inform  himself  sat- 
isfactorily of  the  priority  of  indorsement.  In  an  earlier 
pase,  which  was  tried  before  Chief  Jnstice  Lu  at  Ouild- 
ball,  and  which  was  an  action  brought  by  the  assignee 
of  the  original  consignee  against  the  master,  who  had 
delivered  the  goods  to  the  person,  to  whom  the  consign- 
or had  sent  another  bill  of  lading  as  a  security,  and  to 
enable  him  to  take  potpessiop  pf  the  goods  on  his  be- 
half, if  the  consignee  should  fail,  which  had  been  the 

case ;  it  appeiired  in  evidence  by  the  testimony 
[380]  of    merchants    and  masters  of  ships,  that    by 

usage,  in  the  case    of  indorsement  of   bills  of 
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lading  to  diflfereot  peraoot,  the  muter  was  at  liberty  to 
deliver  to  whichever  he  thought  proper;  and  opoo  that 
ground,  Ihe  Chief  Justice  directed  the  Jurjto  find  their 
▼erdict  in  favour  of .  the  defendanti  and  they  accordipg- 
}y  did  to  (&).  But  perhaps  this  rule  «igbt  upon  forther 
consideration  be  held  to  put  too  much  power  into  the 
master's  iianda,  and  it  might  in  aome  cases  be  inconsist- 
ent with  the  acknowledged  right  to  stop  in  transitu,  and 
defeat  the  beneficial  exercise  of  it*  And  it  may  be  col- 
lected from  the  decision  of  a  late  case  (t),  that  if  the 
master,  being  required  to  delirer  the  goods  to  an  agent 
of  the  consignor,  either  expressly  engage  to  do  so,  or 
aay  that  he  will  not  part  with  them,  until  he  is  certain 
of  a  safe  delivery,  and  afterwards  deliver  them  to  the 
consignee  or  the  persons  claiming  under  him,  he  will  be 
responsible  to  the  consignor,  provided  it  shall  turn  out 
that  the  consignor  was  legally  Entitled  to  countermand 
the  delivery  and  take  back  the  goods. 

25.  In  general,  where  two  opposite  parties  claim  a 
right  to  receive  the  goods,  both  or  either  of  them  will 
be  willing  to  give  an  indemnity  tp  the  master ;  and  the 
master  should  in  prudence  deliver  the  goods  to  the  par- 
ty, upon  whose  indemnity  he  can  most  safely  rely.  But 
if  a  satisfactory  indemnity  is  not  offered,  and 
the  master  must  exercise  a  discretion  ;  then  if  [381] 
the  bill  of  lading  has  not  been  asaigned  over  by 
the  consignee,  and  he  has  failed,  without  doubt  the  mas- 
ter  should  deliver  to  the  person,  who  claims  for  the  use 
of  the  consignor.     If  the  consignor  has  indorsed  billa 

(A)  Fearon  v.  B^mif,  1  Hen.    Si  Pull.  457-    Thedefendant  vat  i| 

Blac.  S64.  note.  -mharfingeri  but  the  doctrine  ftp- 

( j)  MiU»  U  an§ther  v.  Bail.2  Bos.    plies  equally  to  the  case  of  a  matt^. 


4ae  PAvrnL  csap.iz. 

of  lading  to  diibrmit  penom,  tf  «ai  the  ctfe  m  CbU- 
wM  «•  BaUf  tbe  master  Aovid  daUrer  to  tha  paraaD,  to 
whom  the  cooaigDor  fint  ande  the  todoraemeiit.  If  the 
cooaigBee  haa  aaaigBed  the  Mil  of  ladmg»  ud  the  TaKdi^ 
t J  of  the  aaaigBHRBt  be  qoeatioinble ;  it  aeaam  BMMt 
proper  for  the  maater  to  dapoak  the  goodr  ii  a  place  eC 
aafe^,  and  apply  to  the  Cottt  of  Chaacerj  by  waj  of 
interpleader^  to  compel  the  contendiqg  peitiea  to  lil%;pto 
their  rights  bj  ea  actios  betweea  theamalrea. 


I 


CHAPTER  THE  TENTH. 


OF 


1.  Hating  that  treated  of  the  rights  and  datiei 
•risiog  oat  of  Ihe  contractB  betweoD  the  ship-owner  and 
merchant,  it  seema  proper  in  the  next  place  to  consider 
a  aobjecti  which  the  daogera  of  oavigpition  freqaentlj 
render  interesting  to  both  alike ;  namely,  the  compen* 
sation  that  is  to  be  made  to  other  persons,  by  whose 
assistance  a  ship  or  its  loading  may  be  saved  from  irn* 
pending  peril,  or  recoTered  after  actual  loss. 
This  compensation  is  known  by  the  name  of  [  382  ] 
Bolvage^  and  at  present  is  commonly  made  by  a 
payment  in  money,  but  in  the  infancy  of  commerce  wu 
more  frequently  made  by  the  delivery  of  some  portion 
of  the  specific  articles  saved  or  recovered. 

All  foreign  codes  of  maritime  law,  both  ancient  and 
modern,  contain  provisions  and  enactments  on  this  head. 
In  some  of  them  the  value  to  be  paid  is  fixed  at  a  cer* 
tain  portion  of  the  articles  saved,  or  of  their  value,  ac« 
cording  to  their  natnre  and  quality,  or  the  circumstances 
of  the  case.  But  it  is  obvious  that  positive  and  settled 
roles  are  little  adapted  to  the  administration  of  justice 
in  varying  and  unsettled  cases ;  and  what  can  be  more 
various  and  unsettled,  than  the  degrees  of  labor  experi- 
enced on  the  ocean,  or  the  degrees  of  peril,  to  which 
persons,  who  engine  in  the  meritorious  task  of  assisting 
the  distressed  on  that  element,  are  at  different  times  ex- 
posed I  and  therefore  in  the  case  of  wreck  or  derelict 
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at  set,  the  hv  of  Eoglind,  like  the  law  of  eome  other 
covof rieiy  has  fixed  no  poailiFe  role  or  rate  of  aalvage, 
bat  direct!  onljr  as  a  genera!  principle  that  a  reasonable 
compensation  shall  be  made  (a).  (1)  The  legislators  of 

all  cirilised  and  commercial  states  in  modem 
[383]  times  (b),  have  laboured    eamestlj    to  repress 

bj  doe  severitj  of  ponishmeot,  the  barbarous 
spirit  of  plundering  the  helpless  and  distressed  nsriner, 
whose  situation  calls  for  assistance  and  relief*  And 
very  salntarj  provisions  have  been  made  on  this  subject 
by  the  wisdom  of  onr  own  parliaments  (c),  but  which 
I  shall  forbear  to  detail^  as  riot  properly  belonging  to 
my  subject,  and  proceed  to  the  consideration  of  salvage, 
FIRST,  with  regard  to  the  effects  preserved  from  the 
perils  of  the  sea ;  and  secondlt,  with  regard  to  effects 
retaken  from  an  enemy,  into  whose  hands  they  may 
have  fallen* 

2*  A  person,  who  by  his  own  labor  preserves  goods, 

a 

which  the  owner,  or  those  intrusted  with  the  care  of 
them,  have  either  abandoned  in  distress  at  sea,  or  are 

(a)  In  the  case  of  derelict  becom-  modern  timee/*  becmase  formerly 

ing  the  property  of  the  crown,  it  the  cUim  of  the  sorereign  power 

was  formerly  the  settled  practice  in  some  coimtries  was  not  less  bar* 
of  the  Court  of  Admiralty  to  ffire ' '  barous  Uian  the  temper  of  the  in- 

a  moiety  to  the  finders  or  salTors,  habitants.    See  ValiCe  pre&ce  to 

but  the  practice  has  been  lon^  dis-  tit.  9.  of  book  4.  of  the  French  Or- 

used,  and  the  reward  become  dis-  dimmee, 

cretionary.    Case  of  the  A<ivi£a»  (c)  See  thesUtutes  3  Ed.  I.e.  4. 

1  Rob.  A.  R.  37.  WeU»o6d*t  Sea  4  Ed.  1.  sUt.  %  sect.  2.    12  wfnn. 

Laws,  tit.  34.  stat.  3.  c  18.  and  36  Oe:  3.  c.  19. 

•    (6)  I  have  used  the  words  **in    1  Blac.  Com.  c.  8.  s  .11. 

« 

(1)  Where  the  amount  of  salvage  is  not  fixed  bj  positive 
law,  it  must  be  determined  by  the  principles  of  general  law, 
and  is  discretionary  under  all  the  circumstances  of  the  case. 
Talbot  V.  Seaman,  1  Cranch^s  Rep.  1. 
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unable  to  protect  and  secure,  is  eotitled  by  the  common 
law  of  England  to  rctaio   the  poweBiion  of  the  gooda 
aavedy  until  a  proper  compeoaatioo  is  made  to  him  for 
his  trouble  (d).     This  compensatiooi   if  the  parties  can* 
Dot  agree  upon  if,  may  by  the  same  law  be  ascertained 
by  a  jury  in  an  action  brought  by  the  salvor  against  the 
proprietor  of  the  goods:  or  the  proprietor  may  tender 
to  the  salvor  such  sum  of  money  as  he  thinks  sufficient, 
and  upon  refusal   to  deliver  the  goods,    bring  an  ac- 
tion (s)  against  the  salvor ;  and  if  the  Jury  think 
the  sum  tendered  sufficient,  he  will  recover  his  [384] 
goods  or  their  value,  and  the  costs  of  bis  suit. 
If  the  salvage  is  performed  at  sea,   the  Court  of  Admi* 
rally  has  jurisdiction  over  the  subject,  and  will  fix  the 
sum  to  be  paid,  and  adjust  the  proportions,  and  take 
care  of  the  property  pending  the  suit ;  or  if  a  sale  is 
necessary,  direct  a  sale  to  be  made,  and  divide  the  pro* 
ceeds  between  the  salvors  and  the  proprietors  according 
to  equity  and  reason.     And  in  fixing  the  rate  of  salvage, 
this  Court  usually  has  regard  not  only  fo  the  labor  and 
peril  incurred  by  the  salvors,  but  also  to  the  situation, 
in  which  they  may  happen  to  stand   with  respect  to  the 
property  saved,  to  the  promptitude  and  alacrity  mauir 
fested  by  them,   and  to  the  value  of  the  ship  and  cargo, 
as  well  as  the  degree  of  danger,   from  which    they  were 
rescued  (/)•    In  the  case  of  a  homeward  bound  Westr 
India  ship  taken  by  the  French^  near  the  Coast  of  Ja* 
ffiatca,  while  proceeding  from  Savannah  le  Mar  to  Blue* 
fields  to  join  convoy,  and  re-captured   by  persons  going 

(d)Mlartfn^v,J9n&9\lAMkjm.  (f)  The  Wiuiiv  BscKrosa, 

S9%  J9art'fif  ^tflAert r.i%98  Ba»u  Mvirhtad,  At  the  DeJegatet,  I7tli 

ST.  and  24ih  Not.  1801.  MS.  3  liob. 

(«)  r?*.  of  dMiue  or  fr^wr.  A.R.  355.  S.C. 

^9 
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io  boate  from  tho  ihore,  (me»$ixth  wai  allowed  for  lal- 
yage ;  and  as  the  vojage  homeirard,  and  coosequeallj 
the  right  to  freighti  had  conmeoeedy  and  the  freight 
was  altimateiy  earned^  the  talvage  was  paid  upoa  the 
freight  as  well  as  the  ship  aod  cargo  (g)^  (1) 

Io  the  case  of  a  slave  ship  rescued  from  iosorgeot 
alsTes  oa  the  coast  of  Africa^  by  another  vessel  empioj- 
ed  in  the  same  trade,  OHe^teHlh  of  the  value  was 
[385]  allowed  (h).  In  the  case  of  a  Danish  ship,  de- 
serted by  its  crew  on  the  English  coast,  and 
brought  into  Harwich  without  anjr  considerable  danger, 
iwO'fiJlhs  were  decreed  for  saivsge  {%)•  In  the  case  of 
another  ship,  which  having  struck  upon  a  rock,  lost  her 
rudder,  had  her  bottom  beaten  in,  and  been  deserted  by 

(j)    The    DoYOTHT   FoiTBBf    4  Rob.  A.  R-  333* 
Strwdoh  6  Rob.  A.  R.  88.  (t)  The  FoarvvA,  Qunt.  4  Rob. 

(A)   The  T&iLAimT,  XdU,     A.  R.  193- 


(1)  In  Talbot  v.  Seaman,  1  Cranch  Rep.  1,  the  supreme  court 
of  the  United  States  decreed  payment  of  one  third  of  the  nett 
value^  as  salvage.  In  Mason  L  others  v.  Ship  Blaireau,  2 
Cranch  240,  the  same  Court  decreed  one  third  of  the  gross 
value  as  sailvage  and  one  third  of  the  salvage  t,o  the  owners  of 
the  saving  ship ;  and  in  the  case  of  the  ship  Mary  Ford,  3  Dal- 
las^ Rep.  188,  the  same  court  decreed  one  third  of  the  gross 
value  as  salvage,  and  two  thirds  of  that  to  the  owners  of  the 
saving  vessel.  In  the  case  of  the  brig  Jefferson  stated  in  Post 
U  another  V.  Robertson,  1  Johns.  N.  York  Rep.  24,  the  district 
court  of  New  York  decreed  oi^e  half  of  the  nett  proceeds  as 
salvage.  These  cases  are  cited  only  to  shew  that  here,  as  in 
Englaiid,  the  amount  of  salvage  is  discretionaiy,  and  that  the 
Courts  are  liberal  in  the  allowance  of  it.  See  also  4  Cranch. 
Rep.  347. 
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the  crew,  was  weighed  off  with  great  peril  by  one  set 
of  persons,  and  placed   id  such  a  sitoation  as  to  enable 
the  master  to  bring  off  some  bullion,  but  which  after- 
wards  sank,  and  was  again  weighed   up  and .  brought  in- 
to  Harwich  by  another  set  of  persons,  two^thirds  were 
decreed,  and  the  amount  distributed  rateably  among  the 
first  and  second  set  of  salvors  (ft).    But  the  Court  will 
not  suffer  a  claim  of  salvage  to  be  ingrafted  on   the 
local  ignorance  of  foreigners,  who  cannot  be  expected 
to  be  well  acquainted  with  our  coast,  although  a  recom- 
pence  must  be  made  for  the  service  actualljr  rendered 
to  them  (/)•     Neither  is  a  passenger  entitled  to  make 
a  claim  for  the  ordinary  assistance  be  may  be  enabled 
to  afford  to  a  vessel  in  distress ;  it  being  the  duty,  as 
well  as  the  interest,  of  all  persons  on  board  of  every 
description,  to  contribute  their  aid  on  such  an  occasion. 
A  passenger  however,  is  not  bound  to  remain  on  board 
the  ship  in  the  hour  of  danger,  but  may  quit  it,  if  he 
has  an  opportunity  to  do  90:  much  leu  is  he 
required  to  take  upon  himself  any  responsibility  [  386  ] 
as  to  the  conduct  of  the  ship^     And  therefore 
in  the  following  case,  a  passenger  was  permitted  to  re- 
cover a  very  considerable  sum  for  extraordinary  servi- 
ces   performed,  and  responsibility   incurred.     A  ship 
bound  to  the   Weii'Indies,  struck  upon  the  ahesds  of 
Chichester,  in  a  gale  of  wmd,  and  in  that  situation  was 
deserted  by  the  master,  who  took  part  of  the  crew  with 
him.    A  person  who  had  commanded   vessels  in  the 
same  trade,  and  was  then  on  board  as  a  passenger,  took 
the  command  of  the  ship,  by  the  desire  of  the  pasaen- 
gers,  and  with  the  consent  of  the  mate  and  the  remain* 

(k)    The  Jos»B  Bastiaav,  (0  The   Vsovw    MAiaABmi* 

V^Rob.A.B.323.        ,     /ac«6t,  4  Boh.  A.  R.  103. 
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der  or  the  ere  v^  aod  cmrried  her  beck  io  sabty  to  Rmi*- 
gate  harbour.  The  owner  approved  of  hit  eolidactt 
and  in  a  letter  to  the  onderwritera,  attribated  the  pre* 
aervation  of  the  ahip  to  hia  akill  and  management,  and 
btimated  that  he  thought  200/.  the  lowest  compensa- 
tion that  could  be  made  to  him  ;  thjs  was  done  under 
an  expectation  that  the  remuneration  might  form  a  part 
of  a  general  average.  At  the  trial  of  the  cause,  the 
Chief  Justice,  Lord  AlvanU^f  said  he  was  inclined  to 
think  the  plaintiff  was  entitled  16  be  paid  something  for 
his  service,  as  be  appeared  to  have  placed  himself  in  a 
aitnation  of  responsibility,  and  would  have  been  answer- 
able for  neglect  or  misconduct.  The  Jury  gave  4001. 
An  application  was  made  to  the  Court  of  Common 
Pleas  in  the  ensuing  term  to  set  •  aside  the  verdict,  but 
the  Court  refused  Ito  do  so  (m).  (I) 

(m)  MwmoHv.  WaUen,  3  Bos.  fie  Pull.  613. 

• 

(1)  Lord  Alvanley  in  delivering  the  opinion  of  the  court  in 
this  case,  said,  ^^But  if  a  passenger  go  beyond  the  line  of  his 
duty,  if  he  take  upon  himself  the  direction  of  the  ship  and  make 
himself  responsible  in  the  same  manner  as  if  he  were  master, 
he  is  entitled  to  a  compensation  by  way  of  salvage.  It  is  like  a 
case  of  extraordinary  peril,where  pilotage  would  in  the  opinion 
of  Sir  Wm.  Scott,  be  difficult  to  distix^uish  from  a  case  of  sal- 
vage properly  so  called,  and  extraordinary  exertion  and  per- 
sonal danger  might  in  such  a  case  exalt  the  service  into  a  sal- 
vage service.  The  Joseph,  1  Rob.  Adm.  Rep.  306.  See  also 
the  case  of  The  two  Friends,  1  Rob.  Adm.  Rep.  279,  where 
a  passenger  was  allowed  large  salvage  on  a  rescue. 

If  a  vessel  in  distress  is  abandoned  at  sea  by  the  master  and 
crew,  excepting  one  man,  who  is  left  either  by  accident  or  de- 
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When  a  well-founded  claim  of  salvage  has 
beeo  entered  ia  the  Court  of  4doiiraltjr,  the  [  387  ] 
proper  course  to  be  pursued  by  the  defeodsDls, 
in  order  to  save  the  expense  of  further  proceedings,  is 
to  tender,'  in  the  first  stage  of  the  cause,  by  acts  of  Courts 
and  not  personally  and  verbally  to  the  claimants,  a  spe* 
cific  sum  for  the  salvage,  accompanied  by  an  offer  to 
pay  the  costs  incurred.  The  Court  will  then  consider 
of  the  suffii  iency  of  the  sum  tendered,  and  if  it  shall  be 
thought  sufficient  will  make  the  party,  who  refuses  the 
offer,  liable  not  only  to  his  own  costs,  but  also  to  the 
coats  of  the  other  side,  if  it  shall  appear  that  the  pro- 
ceedings have  been  vexatiously  pursued  (n). 

In  the  case  of  valuable  property,  and  numerous  pro^ 
prietors  and  salvors,  the  jurisdiction  and  proceedings  of 
this  Court  are  admirably  adapted  to  the  purposes  of 
justice.  But  as  the  delay  and  expense  necessarily  inci- 
dent to  the  proceedings  of  a  high  tribunal,  sitting  at  a 
distance  from  the  subject  in  contest',  will  often  be  inju* 
rious  to  the  parties,  the  legislature  has  endeavoured  to 
introduce  a  more  expeditious  and  less  expensive  mode 
of  adjustment.  For  this  purpose  several  provisions 
were  made  by  a  statute  passed  in  the  reign  ofQiceen 
Anne  (o),  which  were  varied  and  improved  by  another 
statute  in  the  reign  of  Oeorge  ike  Second  (p),  and  I  shall 

(n)    The  Vmoinr   Maboakb-        (o)  13  ^ane^  stat.  3  chap.    18. 
TBA,  /act6f,  4  Rob.  A.  R.  103  ip)  36  6m.  3.  to.  19- 


sign,  he  is  dischai^ed  from  his  contract  as  a  mariner  of  that 
veasel,  and  if  he  contributes  to  the  preservation  of  the  vessel, 
will  be  entitled  to  salvage.  Mason  k  others,  libellants  v.  Ship 
Blaireau,  2  Cranch^s  Rep.  240. 
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consider  the  two  acts  together  m  forariog  one  bodjr  of 
regoletions  on  this  subjecr.  Tbete  ttatotee  do  not  ex- 
tend to  Sealland. 
[  S8S  ]  3.  In  the  firtt  pieces  in  all  parts  of  England, 
except  the  Cinqe  PortSt  all  sberiflb,  depoty  sher- 
iffs, jostices  of  the  peace,  and  all  mayors^  bailiffs,  and 
other  head  officers  of  corporations  and  port  towns  near 
the  sea,  coroners,  commissioners  of  the  land  tax,  con- 
stables, headboroughs,  tithingmen,  and  officers  of  the 
customs  or  excise,  upon  application  made  to  anj  of 
them,  by  or  on  the  behalf  of  the  chief  officer  of  any 
Teasel  belooging  to  the  King's  subjects,  or  olJbera,  in 
danger  of  being,  or  actually  toeing,  stranded  or  run  od 
shore,  sre  empowered  and  required  to  command  the 
constables  of  the  ports  nearest  to  the  coast,  to  call  to- 
gether as  many  men  as  shall  be  necessary  to  the  assis- 
tance and  for.  the  preservation  of  the  distressed  ship  and 
its  cargo ;  and  if  any  other  ship  belonging  to  the  King 
or  his  subjects,  happens  to  be  riding  at  anchor  near  the 
place  of  distress,  the  officers  of  the  customs,  and  con- 
stables, or  any  of  them,  are  empowered  and  required  to 
demand  of  the  superior  officer  of  such  ship,  assistance 
by  his  boats,  and  such  hands  as  he  can  conveniently 
spare ;  and  if  such  superior  officer  refuses  or  neglects  to 
giTC  such  assidtance,  he  forfeits  100l«  to  be  recovered 
by  the  superior  officer  of  the  ship  in  distress,  with  costs 
of  suit,  in  any  Court  of  record  (q). 
4.  And  to  prevent  confusion  among  the  persons  as 
sembled,  either  for  want  of  proper  orders,  or 
[389]  by  contradictory  orders,  they  shall  conform  in 
the  first  place,  to  the  orders  of  the  master,  or 
other  officers,  or  owners,  or  the  persons  employed  by 

(v)  13  wffuitf,  sUt.  3.  c.  18.  s.  1.  &  36  Gm.  2.  o.  19.  s.  9. 
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Ihem  ;  and  for  vaotof  Iheir  presence  and  directiona,  to 
the  orders  of  the  persona  authorised  to  execute  these 
atatotes  in  the  following  subordinatiooy  as  thej  happen 
to  be  preaeot ;  namely,  officer  of  the  custoins,  officer  of 
excise^  sheriff  or  his  deputj,  justice  of  the  peace,  major 
or  chief  magiatrate  of  a  corporationi  coroner,  commia- 
aiooer  of  the  land-tax,  diief  constable,  petty  constable 
or  other  peace  officer ;  under  the  penally  of  5/.  for 
wilful  diaobedience  of  such  orders,  to  be  levied  by  war* 
rant  of  a  justice. 

5.  The  high  sheriff  by  the  common  law,  and  by  the 
statute  (r),  in  case  of  need,  and  in  the  absence  of  the 
high  sheriff,  any  justice  of  the  peace  may  take  sufficient 
power  of  the  county,  to  repress  all  unjust  violence,  and 
duly  to  enforce  the  execution  of  the  statute.  And  the 
commander  of  the  ship  in  distress,  or  officer  of  the  cus* 
toms,  or  constable  on  board  the  same,  may  repel  by  force 
persons^  who  without  their  consent  press  on  board  the 
(|hip,  and  thereby  molest  them  in  its  preservation  («)• 

6.  And  for  the  information  of  persons  interested,  who 
may  happen  to  be  absent,  the  officers  of  the  customs 
ahall,  as  soon  as  convenient,  cause  all  persons 
belonging  to  the  ship,  and  others,  who  can  give  [390] 
an  account  thereof,  or  of  the  cargo,  to  be  ex- 
amined upon  oath  before  some  justice  of  the  peace,  as 
to  the  name  or  description  of  the  ship,  the  names  of  the 
master  and  owners,  a^id  of  the  owners  of  Ifae  cargo,  and 
of  the  places  of  departure  and  desliAalion,  and  the  oc- 
casion of  the  ship's  distress  ;  which  examination  the 
justices  are  to  take  down  in  writing,  and  to  « deli  vera 
copy  thereof,  with  a  copy  of  the  account  of  the  goods, 
to  the  officers  of  the  customs,   who  shall   transmit  the 

(r)  96  Ge«.  2.  c.  19.  «.  13,  (t)  13  wfniw,  sUt.  3.  c.  18,  t.  3* 
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lame  to  fbe  tecretary  of  the  Admiraltj,  who  thall  pub- 
bfa  in  the  next  London  OaMttte^  no  much  thereof  as  shall 
be  necessary  for  the  information  of  the  persons  inter- 
ested (/)• 

7.  And  for  the  encouragement  of  persons,  who  give 
their  assistance,  and   for  adjusting  their  reward,  the  first 
atatnte  (ti)  proTides,  that  the  officers  of  the  customs  (:r) 
master  of  any  ship,  and  ail  others  who  shall  act  or  be 
employed   in   the  preserration  of  ship  or  goods,  shall 
within  thirty  days  be  paid  a  reasonable  reward  by  the 
master,  mariners,  or  owners  of  the  ship  in  distress,  or 
the  merchant  whose  ship  or  goods  shall  be  saved  ;  and 
in  default,  the  ship  or  goods  aaved  shall  remain  in  the 
eustody  of  the  officer  of  the   customs,   or  his  deputjr, 
until  the   persons  employed  shall  be  reasonably 
[  391  ]  gratified,  or  good  security   given  for  that  pur- 
pose to  their  satisfaction  ;  and  in  case  after  such 
salvage,  the  superior  officer,  mariners,  or  owners  of  the 
ship  saved,  or   merchant   whose  goods  shall    be  saved, 
aball  disagree  with   the  officer  of  the   customs,  or  his 
deputy,   touching  the  monies  deserved   by  any  of  the 
persons  employed,   the  commander  of  the  ship  saved,  or 
owner  of  the  goods,  or  merchant  interested  therein,  and 
the  officer  of  the  customs,  or  his   deputy,  msy  nominate 
ihree  of  the  neighbouring  justices   of  the  peace,   who 
shall  thereupon  adjust  the  quantum  of  gratuities   to  be 
paid  to  the  several  persons  acting  or  being  employed  in 
the  Halvage  ;  and  such   adjustments  shall   be  binding  to 
all  parties,  and  shall  be  recoverable  in  an  action  at  law, 
to  be  brought  in  any  Court  of  Record  by  the  redpertive 

(i)  36  Ge:  3.  c.  19.  t.  15.  •*  tbe  taiti  collectors,**  but  fVectw 

(tf)  V?.  Jnne,  stat  2.  c.  1&  i.  3.  have  not  been  named  before. 
(x)  The  words  of  the  act  are 


ptrtent  to  wfaom  the  iftme  shaU  be  allottedl.  And  m 
cate  it  fball  happeo  that  no  peraoo  aball  appear  to  make 
bis  claim  to  all  or  aajr  of  tbe  goods  tbat  shall  be  saved^ 
then  (be  chief  offlcer  of  the  customs  of  the  Dearest  port 
to  the  place  where  tbe  ship  vaa  Id  distress,  shall  applj 
to  ihree  of  the  nearest  justices  of  tbe  peace,  who  shall 
put  him  or  some  other  responsible  persoD  in  pessessioa 
of  tbe  goodsi  such  jastices  of  tbe  peace  tating  an  ac* 
ceuot  in  writing  of  tbe  goods,  to  be  signed  by  such  of- 
ficer of  the  customs  ;  and  if  tbe  goods  shall  not  be  ie* 
gaily  claimed  within  tbe  space  of  livflte  months  next 
ensuing,  by  the  rightful  owner  thereof,  then  public  sale 
shall  be  made  thereof,  and  if  perishable  goods  forthwith 
to  be  sold,  and  after  all  charges  deducted,  the 
residue  of  the  monies  arising  by  such  sale,  with  [  392  ] 
a  fair  and  just  account  of  the  whole,  shall  be 
transmitted  to  the  Exchequer,  there  to  remain  for  the 
benefit  of  the  rightful  owner  isfcsii  appMring  ;  who  upon 
affidavit  or  other  proof,  made  of  his  righl  or  property 
thereto,  io  the  satisfaction  of  one  of  the  Barons  of  the 
coif  of  tbe  Exchequer,  shell  upon  his  order  receive  tbe 
same  out  of  the  Exchequer. 

But  this  statute  not  contaiDing  a  provision  for  adjust- 
ment of  the  salvage,  if  tbe  contending  parties  could  not 
agree  in  the  nomination  of  justices  ;  nor  providing  any 
method  of  raisiog  money  immediately  for  payment 
thereof,  and  being  defective  in  other  respects,  the  sub« 
sequent  statute  (y)  provides,tbat  the  justice  of  tbe  peace, 
mayor,  bailiff,  collector  of  the  customs,  or  chief  constat 
ble,  who  shall  be  nearest  to  the  place,  where  any  ship 
er  goods  shall  be  stranded^  shall  forthwith  give  public 

(y)  96  Gm.  2.  e.  19.  sect.  6. 
60 
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■olice  for  n  meetiDp;  to  be  held  as  booo  m  poftsiUe  of 
the  siieriflE^  or  bU  depolj,  jmiioes  of  tbe  peace^  cbief 
magitfrates  of  towns  corporate,  corooers,  and  comoiia- 
aioaera  of  tbe  land  lax,  wbo,  or  anj  five  or  more  of  then^ 
are  reqaired  and  empowered  to  examine  peraooa  opoo 
oath,  adjust  tbe  quantun  of  salvage,  and  distribiile  tbe 
same  among  tbe  persons  coocemed ;  and  tbe  sberiff  and 
otber  persons  before  mentioned,  attending  and  acting  at 

tbe  meeting*  sball  eacb  be  paid  four  «fciiltng#  a 
{ 393  ]  day  {s)  for  bis   expenses    in   sneb   attendance, 

out  of  tbe  effects  saved* 
And  if  tbe  charges  and  rewards  of  salvage  directed 
to  be  paid  by  these  statutes  sball  not  be  paid,  or  suf- 
ficient security  given  for  tbe  same,  within  fortff  day$ 
next  after  the  services  performed,  tbe  officer  of  tbe  cus- 
toms,  concerned  in  the  salvage,  may  borrow  and  raiae 
as  much  money  as  sball  be  sufficient  to  pay  such  cbai^ges 
and  rewards,  or  any  part  thereof  then  remaining  unpaid, 
or  unsecured,  by  bill  of  sale,  under  bis  band  and  seal, 
,  of  the  ship  or  cargo  saved,  or  a  sufficient  part  thereof, 
redeemable  nevertheless  upon  payment  of  the  principal 
borrowed,  and  interest  at /our  ptr  cokt.  (a). 

8.  Tbe  provisions  before  mentioned  applying  only  to 
tbe  case  of  services  performed  under  tbe  ordecs  of 
persons  authorised  to  give  directions  jn  this  respeot : 
it  is  further  directed  by  tbe  latter  statute  (6),  that  in 

(i)  This  U  the  tam  appointed  to  bj  the  most  honourable  motive^ 

be  paid  to  the  justices  for  iheir  at-  and  sithout  ezpeetinf^  a  remoner* 

tendance  at  the  Quarter  Sessions^  ation  even  of  their  actual  erpenses* 

b^  a  sUtute  made  in  the  12th  yeai-  (a)  360es.  2.  e.  19.  ssei.7.  There 

or  tlie  reipi  of  'Bichard  %  A.  D.  still  appears  a  deficiency  in  these 

1388,  and  which  still  continues,  sU  tiatutet^  in  not  proTidinfp  for  the 

though  so  utterly  inadequate  in  the  immgdiaie  sale  of  perishable  goods^ 

present  times.      But    experience  to  defray  the  salvage,  which  worn 

shews  that  the  gentlemen  of  the  be  sometimes  necessary, 

country  are  induced  to  discharge  (6)  2^  Oeo.  2.  e.  19.  s.  5. 
ths  Uaporlant  ofilce  of  magistrates 


OF  SALTAGB.  448 

case  Qtf  anj  person  or  poreons,  not  employed  bj  the 
meitery  inarioerB,  or  owners,  or  other  perions 
lawfttiiy  authorised  in  the  salFtge  of  anj  ship,  [894] 
or  the  cargo  or  provisioos  thereof,  shall,  in  the 
al»eoce  of  persops  so  emptoyed  or  anthorised,  save  any 
ship  or  goods,  and  cause  the  sane  to  be  carried  for  the 
beee6t  of  the  proprietors  into  port,  or  to  any  adjoining 
custom-hoQse  or  place  of  safe  cnstody,  immediateiy 
giving  notice  thereof  to  some,  justice,  nkagistrate^  custoin- 
hoose  or  excise  olicer,  or  shall  discover  to  any  snch 
magistrate  or  officer,  where  any  snch  effects  are  wrong* 
fully  bought,  sold  or  concealed,  such  persons  shall  be 
entitled  to  a  reasonable  reward,  to  be  paid  by  the  mas- 
ter or  owner  of  the  vessel  or  goods,  and  to  be  adjusted 
in  case  of  disagreement  eboot  the  quantum,  in  the  same 
manner  as  salvage  is  to  be  adjusted  either  by  the  first 
or  latter  statute,  as  the  case  shall  require. 

9.  Between  the  passing  of  these  two  statutes  a  partic* 
okur  provision  was  made  by  the  legislature  for  the  ad- 
justing of  salvage  for  cables  and  ancliors,  from  which 
ships  are  forced  in  bad  weather  within  tbe  jurisdiction 
oftheCtWfNe  ports;  whereby  it  is  ordsined,  «  That 
^'the  Lord  Warden  of  the  Cinque  ports^  for  tbe  time 
**  being,  shall  nomhiate  and  appoint,  by  an  instrument 
<*  under  his  hand  and  seal»  three  or  more  substantial 
''persons  in  each  of  the  Cinque  Porte  (c),  two  ancient 
*Mowns,and  their  members,  to  adjust  and  de* 
^<  termine  any  difference  relating  to  salvage,  if  [  395  ] 
*<any  such  shall  arise  hef  ween  the  master  of  any 

(e)  Tbe  Cinqae  PorU  are  Dover,  along  tbe  coait  ofSwtex  and  Xent, 

SmtdwUht  Mtmwjf,  HatiingM^  and  the  towns  oo  the  coast  being  all 

Ujftheg  and  the  two  ancient  towni»  members  of  one  or  other  of  the 

are  Wineheltea  and  Ryt.    The  ju*  Cingut  JParft . 
risdietioo  extends   from    S^afird 
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<*  ftttttl  anil  riii  parMw  or  penoot  briogiaf  smIi  caUe 
<^and  anclMr  aabora^  which  wM  pertona  the  Mid  Lord 
^^WitrdoB  h  horebj  nitlioriiod  aad  enpowored  from 
'Mime  to  tinio  to  nomiaato  and  appobt,  and  in  oaao 
<*  any  thip  or  rowel  ahall  bo  foreod  from  her  cables  and 
<*  anchorb  bj  eifrimity  of  woathor,  and  leave  the  sane 
<*in  any  roads  within  the  jnrisdiclioo  of  the  Cinftie 
^PortBf  and  the  salvage  cannot  be  adjnstod  between 
<*  the  persons  coocernedy  that  then  the  same  shall  be  de- 
^tormioed  within  the  space  of  tfnlV9  komrs  fay  any  one 
**  or  more  of  the  said  persons  appointed  as  aforesaid ; 
**  any  cnstom  or  usage  to  the  contrary  in  anywise  not- 
«« withstandhig''  (d). 

10*  It  htts  been  already  noticed  that  the  aothority  of 

the  maghtrates  ind  wther  persims  appointed  to  eaecute 

the  two  statutes  of  Queen  Anfu  and  Otorge  ike  Second 

does  not  extend  to  the  Ctnf  us  ForiBf  end  with  regard  to 

those  ports,  it  is  provided  by  the  same  atntote  of  George 

(he  Second,  that  the  Lord  Warden  of  the  Cinqme  PoHe, 

the  Lieutenant  of  Dover  CaeHe^  the  Deputy  Warden  of 

the  Cinftie  PorU^  the  Judge  oficial  and  Commissary  of 

the  Court  of  Admiralty  of  the  Ctmfwis  Porie^ 

[8§6]  two   aOcient    towAs,  and  the  numbers  tbereof, 

and   all  and  every  of  tbem,  and  dl  and  every 

person  appointed  by  the  Lord  Warden  pursuant  to  the 

tNffors  mentioned  statute  ofOeorge  the  Firet^  ehali  be 

the  persons  to  put  in   execuiioo  these  several  atatntes 

within  the  jurisdiction  of  the  Ctnftie  Porle,  two  ancieiit 

townsy  and   meipbers    thereofi  in  the  same  manner,  as 

any  justice  of  peacoi  or  other  persons,  are  authorised  to 

do  in  other  places  (e). 
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It  ii  geMrtHj  oBderatood  tiMil  tfaate  wbDleaome 
•tttlotM  hftFe  Mt  ttken  awaj  the  jnritdietioii  or  a«* 
tfaority,  wbich  previootlj  belonged  to  %ny  Court  of  Jm- 
lice ;  but  1  have  been  thiw  pftHicnIar  io  arrangiiig  and 
detaHtog  (beir  provisioBt,  ttom  a  hope  that  a  better 
knowledge  of  them  maj  induce  the  maatera  of  abipi  in 
dhlreaa  to  avail  tbeoMelvea  of  then ;  instead  of  applj- 
ing  for  aaaiatance  to  peraona  #ho  are  called  ^hip^agenta 
or  ahip^brokera^  and  thereby  aubjocltng  tbemftelvea,  and 
their  employersi  (o  a  great  part,  if  not  the  whole,  of  the 
heavy  charges  from  which  the  legbktnre  has  so  studi- 
ously endeavoured  to  relieve  thein(/)* 

The  necessity  of  applying  for  aaaiatance  to  the 
officers  or  persons  named  in  the  statute  of  Qiiaeti  [  39r  ] 
ilnne,  is  rendered  more  apparent  by  a  very  recent 
determination  of  the  Coort  of  Ring's  Bench,  and  the 
fact!  which  gave  rise  to  it;  The  mate  of  a  veaael  in 
distress,  in  the  absence  of  the  oiaaier  applied  for  assist- 
ance to  a  person  at  Clowes  in  the  Isle  of  Wighi^  who  ac- 
cordingly sent  several  small  vessels  and  men,  and  un- 
shipped the  cargo,  and  took  ittoCoiVM;  in  the  mean- 
time the  master  arrived,  and  approved  of  what  was  do- 
ing. Some  officers  of  the  customs  also  atrended,  and 
took  an  account  of  the  goods*     The  proprietors  of  (he 


(/)  The  French  Ordinance  »o 
often  quoted, contains  an  apparent- 
ly ezoellent  set  of  regulations  on 
this  subject,  liv.  4.  tit.  9.  det  nau- 
fiagee.  All  Tesselsy  be.  driven  on 
shore,  whether  belonging  to  sub- 
jects or  foreigners  are  taken  into 
the  King's  protection :  the  officers 
of  the  Admiralty  are  the  persons 
appointed  to  preserve  and  take 
cnarge  of  them,  and  pay  the  per- 
8ons,wIio  assist  in  the  salvage,iind 
who  are  to  act  under  their  orders. 
But  there  leems  to  be  no  proper 


mode  of  settling  the  charges  of  the 
officers  themselves,  no  custos  cu»- 
todum  i  and  this  defect  has  prob- 
ably occasioned  the  complaints 
which  the  commentator  informs 
us,  have  been  often  made  against 
their  conduct  ih  many  places.  A 
year  and  a  day  is  the  period  allow- 
ed  for  reclaiming  property,  after 
which  it  is  to  be  sold  for  the  bene- 
fit of  the  crown.  But  claims  have 
in  fact  been  allowed  after  that 
period,  as  VaUn  informs  ns. 
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goods  wmre  dinatMed  with  fbo  cMm  made  bj 
penoo  for  aalvage ;  and  afterwards,  bal  irilhoiit  Us 
coocorrence,  caused  an  adjosteieDt  fo  be  made  bj  fhree 
jottices  of  Ibe  peace  nsmed  bj  tbemselves  and  f be  col- 
leclor  of  the  casloms  at  Ooisst •  Tke  qnestion  in  Ibe 
eaose  was,  wbelber  tbis  adjostment  was  binding:  and 
the  coart  beld  it  not  to  be  so ;  considering  tbe  slat ote 
of  Queen  Anne  as  confined  to  the  case  of  assistance  ren- 
dered by  tbe  officers  and  persons  therein  named,  and  tbe 
statute  of  Oeorge  ike  Second^  as  extending  tbe  provision 
to  such  assistance  only  as  is  given  voluniarify 
[  398  ]  by  persons  not  emplojed  for  that  purpose  (fc)* 
11.  I  proceed  in  the  next  place  to  tbe  con« 
sideration  of  salvage  payable  upon  recapture. 

I  have  in  a  former  chapter  (i)  spoken  of  the  subject 
of  capture,  and  of  the  aileralion  of  property  thereby  oc- 
casioned<  With  a  view  to  the  subject  more  immediate* 
ly  under  consideration  at  present,  it  may  be  taken  as  a 
general  proposition,  liable  only  to  one  exception,  which 
will  be  noticed  hereafter,  that  tbe  ships  or  goods  of  the 
subjects  of  this  country  taken  st  sea  by  an  enemy,  and 
afterwards  retaken  at  any  iadefinife  period  of  time,  and 
whether  before  or  after  sentence  of  condemnation,  are 
to  be  restored  to  their  original  proprietors  upon  pay* 
ment  of  salvage  to  the  recaptors* 

With  regard  to  the  beneficial  interest  in  the  goods  of 
an  enemy  taken  at  sea,  it  was  anciently  established  that 
in  the  case  of  capture  by  ships  in  the  pay  of  the  King, 

(A)  Baringr  y  %ther9  v.  Day,  8  1,816/.  16«.  3rf.     The  justices  had 

Bast.  57.  The  learned  judges  in-  allowed  714/.  19*.  M  An  arbitra- 

timated  a  hope  that  the  attention  tor  to  whom  the  case  was  referred^ 

of  the  legislature  might  be  drawn  settled  the  salrage  at  989/.  lit. 

to  this  subject,  and  a  remedy  pro-  IJd  something  more  than  a  moie- 

▼ided  for  a  case  like  the  present,  ty  of  Da^t  charges. 
/My  had  charged  for  the  salrage        (i)  Alite,  part  1.  ch.  1.  sect.  7. 
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the  Kiag  shoold  have  one-fouriht  Ibe  owners  of  Ihe  ships 
soother /omWA  ;  and  the  other  moiety  be  divided  among 
the  captors ;  (be  admiral  taking,  if  present,  Ihe 
9hare  of  Iwo  men  in  each  vessel ;  if  absent,  of  [  399  ] 
one  only  ;  and  in  the  case  of  capture  by  private 
ships  not  in  (he  King's  pay,  the  King  should  claim  no 
part,  but  the  captora  take  (he  whole,  allowing,  however, 
to  Ihe  admiral  as  much  as  the  share  of  two  men  {k)* 
But  these  proportions  were  occasionally  varied  at  the 
]^ing's  pleasure ;  and  Sir  Mailkew  Hale  informs  us  that 
in  bis  lime  the  admiral  had  Ihe  third  of  goods  taken  by 
private  men  of  war  as  bis  fee,  but  in  right  of  the  King  (I). 
The  entire  bene6cial  interest  was  first  given  to  Ihe  cap* 
tors  whether  belonging  to  the  royal  navy,  or  private 
ships  of  war,  by  a  statute  passed  in  Ihe  reign  of  Queen 
Anne  (m).  This  statute  however  contains  no  regulation 
of  salvage  or  other  prorision  in  the  case  of  recapture. 
During  the  short  war  with  Spam  in  the  reign  of  George 
ike  firsi^  no  legislative  provision  was  made  on  the  sub* 
ject  of  prise*  Soon  after  the  declaration  of  war  agaioal 
Spain  In  Ihe  thirieitith  year  of  the  reign  of  Oeorg$  ike 
Seeondf  and  against  France  in  the  eeventeenih  and  /wen- 
iy-ninih  yeara  of  Ihe  same  reign,  acts  of  parlia- 
ment (n),  were  passed  on  this  subject,  by  each  [400] 
of  wbich  the  ships  or  goods  of  the  King's  sub- 

(k)  Black  book  of  the  Admiralty,  1649.  c.  21.     The  distribution  of 

%  19.  90.  Clerkt^t  Pnueit,  p.  163.  prixes  settled  by  those  Ordinances 

(0  Ifoiiff'xTreatise  in  three  parts,  and  by  the  Ordinances  of  1650.  c. 

part  3.    chap.   38.    In  HargraveU  28.  8i  S3. 

Law  Tracts,  p.  347.    Two  of  the  \,m)  6  Aim,  c.  13.    See  Dr.jRob- 

Ordinances,  passed  in  the  time  of  inmm**  note  in  the  case  of  the  Dam 

tliettsurpation,mention**theren/A«  Moam,  Belmer^4  Rob.  A.  R.  315. 

<*  of  prises  costomarilv  due  to  the  (n)  13  Ge«.  3.   Chap.  4.  Recap- 

'<  Lord  mgh  Admral^  and  direct  ttire,  sect.  18.   17  Geo.  2.  cftap  34. 

the  same  to  be  laid  out  in  meilals  Kecapture,  sect.  20.    39  Geo.  3* 

as  a  reward  for  eminent  serrices.  c/tap,  34. Recapture)  sect.  24- 
SeOetTo  Aeth  A.  P.  1648.  c.  12.  & 
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IS.  It  mftf  «  be  proper  to  mentioe  ni  thh  pkee  the 
practice  of  the  Coert  of  Admtrelty,  io  the  case  of  the 
property  of  the  olliet  of  this  comtrj,  taken  at  tea  b j  e 
eonnDon  eoemj,  mod  retaken  bj  the  anbjecle.  of  thia 
coontrj.  For  thb  purpoae  I  cannot  do  better  than  use 
the  words  of  the  learned  Judge,  who  now  presides  in 
that  Court.  <<  The  maritiaie  law  of  England^**  sajs  Sir 
WUliam  Scoff,  **  having  adopted  a  most  liberal  rule  of 
**  restitolion  on  salvage,  with  respect  to  the  recaptured 
^property  of  its  own  subjects,  gives  the  benefit  of  that 
^  rule  to  its  allies,  till  it  sppears  that  they  act  towards 

ciple  of  the  English  Courts  of  Admiralty  (previous  to  their  acts 
of  parliament,)  is  adopted,  of  coDsidering  the  property  of  goods 
captured  completely,  devested  only  by  a  sentence  of  condem 
nation  in  a  court  of  competent  jurisdiction.  2  Burr.  Rep.  694. 
1S08,  The  jus  postliminii  continues  until  such  condemnation, 
and  no  longer.  Hutson  v.  Guestier,  4  Cranch.  Rep.  293.  The 
act  of  Congress  of  the  United  States,  3.  March,  1800,  (5  U.S. 
L.  38.  sect  1  .)provides,that  if  the  vessel  or  goods  of  any<per8on, 
resident  within  or  under  the  protection  of  the  United  States,  be 
recaptured  after  a  hostile  capture  before  such  vessel  orgoodi 
shall  have  been  condemned  as  prize,  it  shall  be  restored  to  the 
owner  on  payment  of  salvage,  of  one  eighth  part  if  reci^ytured 
by  ^jniblie  vessel,  and  of  one  iixth  pari  if  by  9iprvoaU  vessel  of 
the  United  States ;  but  if  the  recaptured  vessel  be  armed,  either 
before  or  after  capture,then  the  salvage  shall  be  one  half  part. 
If  the  recaptured  vessel  or  goods  belong  to  the  United  States, 
the  salvage  shall  be  one  sixth  part,  if  recaptured  by  a  private 
vessel,  and  one  twtlfih  part,  if  by  a  public  vessel :  and  if  the 
recaptured  vessel  be  a  public  armed  ve88el,then  one  moiety  if 
recaptured  by  a  private  vessel,  and  one  fourth  part  if  by  a  pub- 
lic veiuel.    Same  act,  sect.  2. 
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• 

<*  Bfilfffc  propertj  on  a  l«m  liberal  priociple ;  in  ittcb  a 
^*€aie  it  adopts  their  rale;  and  treats  tbem 
^  according  to  tbeir  own  meaaore  of  juitice'*  (x).  [408] 
In  conforaiitj  to  tbia  rule  tbe  San  Jmgo  waa  not 
restored  to  tbe  King  of  SjNrin,  because  retaken  from  bis 
tben  enemy  tbe  Frmd^  under  circumstancest  in  wbieb 
tbe  8pani$k  Courts  had  condemned  BriiUk  property  re- 
taken  bj  the  Spaniards :  and  sborllj  afterwards  two 
Poritngutie  ships  were  for  tbe  same  reason  condemned  ; 
and  several  others  at  the  same  time  restored  (y),  be? 
cause  in  the  ioterTsl  between  the  different  captures^  an 
Ordinance  of  the  Oourt  of  Pctrtngal  bad  altered  the  rule 
of  restitotion  in  that  countrj  $  atfd  thej  were  reatored 
upon  payment  of  tiie  rate  6f  aalTage  established  in  Par* 
tugalf  9iM.  ime-eigktk  to  King's  ships,  and  otie^^lb  to 
priTateers.  Of  Ibis  role  of  BrUUk  jurisprudence,  what- 
ever attempts  may  be  made  to  shake  it  from  motires  of 
public  policy  or  private  interest,  reason  must  now  de- 
clare, and  posterifj  will  hereafler  confess,  that  it  is 
founded  on  the  immoveable  basis  of  reciprocal  justice  (I). 


(9)  In  the  oaie  of  the  Savta    eloquenee* 
Cmvi,  1  Rob.  A.  R.  63.  The  whole       {y)  Same 
itaiBoetfliiiBhed  model  ofjudaeiel 


!«*• 


(1)  The  sot  of  Congress  above  cited  (sect  3.)  adopts  the 
same  liberal  rales  in  its  provisions  on  this  subject  in  the  full- 
est extent.    See  in  the  Appendix  this  act  at  large. 

in  cases  of  recapture,  by  the  same  act,  thesalvage,  if  given 
to  a  public  armed  vessel,  is  to  be  distributed  as  prise  monej; 
if  given  to  a  private  armed  vessel  then  accordkig  to  the  agree* 
ment  between  the  parties  c^cemed ;  if  there  be  any,  if  not, 
then  as  tbe  court  having  juriidiction  thereof  shall  appoint. 


4ftS  fART.  m.  Q(un^x, 

13t  If  the  fnpvrtf  of  n  wtiM  not  «mi«e4  k^hon* 
mty  with  the  eaeaim  oC  Ihii  cMotrf »  tepp«D  to  b# 
taken  as  prae  bjr  then»  aed  retaken  oofe  of  their  heads 
by  his  Majestjr'a  attkyec^ }  the  probebjlity  ai  ifa  eoe^ 
demnatbo  ie  the  Cewrle  of  the  eoniilry  of  the  eaptart  it 
to  be  ceoBidered :  and  oobMS  there  epi^ear  to  be  fiowdt 


^mm 


lo  other  cases  of  lahrage  the  manner  in  wMch  it  shall  be 
distiihnted  is  Aacretionarj. 

The  leadfi^  cases  oq  this  head  in  l^igiand  ere  in  osse 
ef  derelict,  The  AqeHa,  1  Rob.  Ada.  Rep.  37.  ;-HDf  ie» 
captoire  by  onandioiilzed  iressel^  f%e  San  Benaido,  1  Rob. 
^ihn.  Rep.  It8.  The  Haasai  1  Rob,  Ate.  Rep.  9S^  The 
Amor  Paientiinh  1  Rob.  Adm.  R#p.  SOU. ;  of  resi^oe^  The  T^o 
Friends,  1  Rob.  Adp.  Rep,  271.;  of  aerviqea  to  vessels  in  disr 
tress,  The  William  Beckford,  3  Rob.  Adm.  Rep.  355.  Jhe 
Franklin,  4  Rob.  Adm.  Rep.  147.  The  Vroif  Mai|;aretha,  4 
Rob,  Adm.  Rep.  103.  In  the  United  Stat^  in  oiise  of  derelict,  i 
The  M^ry  Ford,  3  Dallas'  Rep.  18a,  ,*  and  of  service  to  yessej 
in  dbtress,  Mason  &  others,  Libellants,  t.  Ship  Blaireaq,  2 
9ranch.  Rep.  240.  On  recapture- of  Americftn  Ships,  Bas.  t. 
Thigej,  4  DalL  ^ep.  37. ;  of  neutral  slups,  Tajbot  y.  Ship 
Amelia,  1  Cranch.  Rep.  1.  See  also  2Dall.  Rep,  1.  1  Peten. 
Adm.  Rep.  31.  70.  87.  278^  i;84.  424, 

)f'  apprentices  are  salvors,  their  masters  are  not  entitled  to 
Oeir  share  of  the  salvaye,  bat  it  Aall  be  paid  to  the  uppren- 
Aces  themselves,  The  rij^t  ef  tiie  master  to  the  earnings  of 
Ids  apprentice  extends  only  to  those  in  the  ordinary  way  of 
his  business,  and  not  to  those  which  arise  from  extraordinary 
services,  which  have  no  connection  with  his  basiness.  The 
Ship  Bhdreau,  2  CranA.  Rep.  240.  The  same  point  seems  de- 
cided hiddentally  in  The  Bearer,  3  Rob.  Adm.  Rep.  292. 


or  ft^VA««.  i^ 

OD  which  it  iD»7  be  soppoted  thai  it  would  htve 
be«n  condemned  in  those  Coorti,  it  ii  to  be  re*  [  404  ] 
stored  nrtlAfU^  IM  fajfi$mt  qf  mig  #i|I«qsri«  lo 
the  late  war,  the  conduct  of  the  crnisers  and  prise 
isciurtf  of  Fmice  haTiog  fltiren  i^apM  lo  iipprHteod  that 
nentral  jmnpertj  arresled  bj  the  fermer  on  the  high  seas, 
would  in  almost  all  cases  be  condemned  by  the  latter, 
salvage  was  usually  allowed  to  recaptors  of  neutral  prop- 
erty  out  of  the  hands  of  the  Frenck  by  our  Court  of 
Adipiralty,  and  sneh  alloif ance  was  not  thooghc  unrea- 
sonable by  the  neutral  merchants  :  but  this  was  treated 
as  an  exception  to  the  general  rule,  founded  on  particu- 
lar circumstances  («)• 

<s)  The  fkaxonrrAt  Faaguel,  $    JTiwiflu  4  Bob.  A.  R.  15$, 
|tob.  4.  R.  54.  The  femmiMb  ^Hnnnt  6  Bob. 

Hie    BunaOBA    CATB4BnrA,    A.  R*  IMw 


But  while  the  policy  of  the  law  holds  forth  a  liberal  re- 
ward to  aD  persons  who  fairly  exert  thennselTes  to  saccoor 
vessels  in  distress,  it  studiously  denies  it  to  those  who  on  oo 
casions  of  that  nature  are  guilty  of  gross  rolscoiqduct  or  fraud, 
and  therefore  if  one  of  the  salvors  embezzle  part  of  the  goods 
saved,  he  forfeits  his  right  to  salvage.  The  Ship  Blaireau, 
Z  Cranch.  Rep.  240. 

See  also  as  to  this  general  doctrine,  The  Huntress,  6  Rob. 
Adm.  Rep.  104.  The  Sansom,  Id.  410.,  and  Talbot  v.  SMp 
Amelia,  1  Cranch.  Rep.  1.  S.  C.  4  DaH.  Rep.  94. 
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brMk  oat  between  die  phce,  to  which  the  ship  or  cai^ 
taloiigit  afod  way  other  iittioo»  to  which  tbej  are  not 
deilined ;  although  the  perferniaDce  of  the  cootract  ia 
thereby  rendered  BM>re  haaardooa,  jet  ia  not  the 
[  407  ]  contract  ^laelf  ditaolved«  aod  each  of  the  par- 
tiea  in<iat  aobdrit  to  the  eitraordiaary  perl»  oIh 
feia  diej  asufoaHj  agree  to  abaodoo  Ihe  adveotore. 

So,  if  the  goTemoMot  of  the  coontrji  to  which  the 
abip  and  cargo  belong,  ahonid  prohibit  the  exportation 
of  the  particular  commOditiet,  that  compote  the  caigoy 
or  by  the  terma  of  the  contract  are  deatined  to  compote 
it,  (at  ia  tometimet  done  by  all  atatet  with  regard  to 
provitioot  in  a  time  of  icarcitj,)  in  thb  cate  alto  it 
aeemt  that  the  law  of  the  coontrjr  wonld  give  no  dam« 
i^et  to  the  owner  againtt  the  merchant,  who  had  been 
thot  compelled  by  the  law  of  the  tame  country  to  aban^ 
don  hit  engagement*  On  the  other  hand,  if  m  nerohant 
hire  a  thip  to  go  to  a  foreign  port,  and  cof enant  to  for* 
nith  a  lading  there,  a  prohibition  by  the  got^emment  df 
that  eoonftry  to  export  the  hytend^d  ailiclet,  nmther  dit- 
aotvet  the  contract,  nor  ibtolately  etcofirt  a  non-per 
formance  of  it  (d) ;  for  die  Itwt  of  onUe  nation  do  not 
giro  eiRNct  to  the  potitive  inttitotiont  of  another  incon- 

(d)  Bud  by  the  eourt  to  haTt  Uvi  of  OUrm.  And  raledin  the 
Wen  to  deelded  in  Chancery*  3  cui  of  BUjfht  &  tfthen  v.  Page, 
Yem.  %IX  And  iee  IHg.  19. 3. 61 .  Guildhall  8it  after  M.  T.  180U  be. 
1.  <Mm,  of  R9tt9rdam^  art.  130.  fore  L&rd  JTff^Mi.  Ch.  J.  cited  5 
131, 13&  %Mag.  103.  and  OMHm,  Bee.  &  Pirii  995,  HMeify. 
note4.  on  the  19th  article  of  the 


the  chaiter^arty.    This  was  to  held  on  a  diarter-pariy  bo- 

and  on  a  charteiypartyb^tween a  neutral  and  abeyigereotby 
Sir  Wi»iam.ScQttij»Tbe  tqtela,  6,Rob^  Adm.  Etep.  177. ' 


I 


I 


btssoumoif  OF  obamacTs.  417 


sittwit  with  lit  own  ;  and  the  different  ialerettt  of  n%^ 
tiont  lometimes  render  an  act  meritoriooa  in  one,  which 
is  prohibited  by  another  in  alliance  with  it,  if  the  act  bo 
not  contrarj  to  the  general  law  of  oation8»  or  to  existing; 
treaties ;  and  the  common  exception  of  the  re- 
straittt  of  princes  and  rulers  applies  only  to  the  [  408^] 
case  of  the  master  (e).  But  in  such  a  case  it 
would  be  the  dnt j  of  (be  master  upon  his  arrival  at  the 
port  of  lading  to  obtain  another  cargo,  if  possible,  from* 
other  persons,  and  not-  sullenly  hoist  sail  and  depart,  in 
order  to  charge  the  merchant  with  the  whole  freight 
And  if  upon  the  ship's  arrival  he  is  informed  that  the 
merchant  fs  unable  to  fomish  the  lading,  he  cannot,  bjr^ 
waiting  the  time  appointed  in  the  charter-party,  charge 
the  BMfchant  with  the  demurrage  (/)• 

4.  But  although  contracts  of  this  nature  are  dissolved 
by  the  breaking  out  of  war  or  -hostilities  in  the  manner 
before  mentioned,  of  which  no  person  can  Coresee  the 
termination  :  yet  they  are  nol^ 'msolved  by  an  embargo, 
or  temporary  restnunt  of  their  performance  imposed  by 
the  government  of  the  country,  in  whose  ports  the  ves- 
sel mSy  happen  to  be,  as  a  measure  of  political  caution 
in  time  of  war,  or  upon  the  expectation  of  it,  either  in 
ihe  lading  port,  or  in  a  place,  at  which  the  ship  may 
have  touched  in  the  course  of  her  voyage  (gp).  This 
subject  has  lately  received  a  judicial  determination*  in  the 
law  of  England*  The  case  (k)  was  as  follows  : 
HodJey,  the  plaintiff,  brought  an  action  against  [  409  ] 
Clarke  A  othtts^  owners  of  the  ship  Pomona^  for 

(e)  BUght  y  •tk6r§  v.  Pag€.  And  Ldes  olitrtei>arties,  art  8.  and  see 

tee  also  as  to  this  point  T^uten^  6f  liv.  3.  tit  o.  /ret.  art  16,  Potlder^ 

4«9iA«^v.  4W6ard,  3  Bos.  fl^  Pttll.  eliarte-partie^  num.  100 

298.     .  '  (A)  tUdity^  Clarke^  8  Ter.  Rep. 

(J)  BUghi^^therwv^Pag^.  X.B.Stf9. 

{j)  Frmeh  Ordaumcg,  liv-  3.  tit* 

49 
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not  carrying  to  Leghorn  goods  pot  on  board  the  Pamo* 
na  at  IA9$rpool  to  be  convejed  lo  Legkom^  the  danger 
of  the  seas  oolj  excepted.    The  plaintiS*  bad  paid  297(. 
]8f.   for  inaarance  of  the  goods  for  the  vojage.     The 
ship  sailed  from  Liverpool,  and  in  porsoance  of  permis- 
sion given  for  that  purpose  pot  into  FiUmoulh  on. the 
30th  of  Jun$  1796,  to  wait  for  convoy.     While  she 
waited  there  for  that  purpose,  an  embargo  was,  bj  order 
•f  the  King  in  council,  dated  27th  Jyly  1796,  laid  on  all 
ships  bound  to  Leghorn^  being  one  of  the  ports  in  tiie 
territories  of  the  Grand  Duke  of  Thucmny,  then  in  the 
possession  of  the  French.    This  embargo  was  directed 
to  continue  until  further  order  of  the  board  of  Privy 
Council.    On  the  23d  of  Augusi  following  another  or- 
der  of  Council  issued,  allowing  vessels  in  the  sitnatioa 
of  the  Pomona  to  return  to  their  ports  of  lading,. and 
land  and  warehouse  .their  cargoes   there  nuder  certain 
regulations.     In  the  month  o(  August  1798,  and  not  be- 
fore, the  Pomona  left  Falmouih  without  the  consent  of 
the  plaintiff  and  returned  to  Liverpool^  where  after  some 
dispute  the  plaintiff  received   the  goods  without  preju- 
dice to  the  question,  whether  under  the  circumstances 
the  defendants   were   excused  for  the  non-performance 
of  their  contract.    On  the  24th  Odo6fr  1798,  the  em- 
bargo was  taken  off.     At  the  trial  of  the  cause  the  plain- 
tiff obtained  the  verdict  of  a  jury  for  the  amount  of  the 
charges  of  insurance.     The  right  of  the  plaintiff  to  re- 
cover was  afterwards  solemnly  discussed  in  tfaft 
[410] Court  of  CiogU   Bench;  and  the  Court  was  of 
opinion  that   ihe   embargo  did  not   dissolve  the 
contract,  being  only  a  temporary  restraint,  and  that  the 
plaintiff  had  a  right  to  recover.     Before  the  commence- 
ment of  the  transaction  between  the  parties,  all  inter- 
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coone  with  •  couotriet  aoder  .  fhe  g oYerninent  of  the 
Prenckf  doring  the  then  exisfence.  of  hostilitiei  between 
Pranu  mod  this  coiintry,  bed  been  prohibited  bj  act  of 
perliaJQoeBt  (i)  ;  bat  tbie  probibitioo  was  also  beld  to  be 
oolj  temporary  vith  reepect  to :  Leghorn,  and  cooae- 
qoeotlj  not  to  alter  tbe  caae. 

In  tbe  case  of  ao  embargo,  the  French  Ordinance  ex- 
pretaljr  anthorixes  tbe  merchant  to  oolade  fbe  gooda  at 
hia  own  expense,  if  be  thinks  fit,  upon  condition  .to  re- 
lade  them  or  indemnify  the  master  (k) ;  and  Valin  (/) 
and  Pothier  (m)  declare  it  to  be  tbeir\  opinion,  that  if 
the  goods  are  of  such  a  sort,  that  thej  will  not  keep 
dnring  the  period  of  tbe  embargo,  and  cannot  at  Us  ex- 
piration be  readily  replaeed  by  others  of  the  like  kio&f 
the  embargo  Will  pot  an  end  to  the  contract.  In  sach  a 
case,  wbateyer  the  rnle  of  law  may  be,  tbe  inter^t  of 
all  parties  will  in  general  induce  them  to  annul  tbe 
contract  upon  reasonal>le  terms. 

4.  b»  But  in  the  case,  of  an  embargo  imposed  by  the 
government  of  the  country,  of  which  the  mer- 
chant is  a  subject,  tfi  like  nature  of  reprisals  and  [  411  ] 
parlial  Ao«/i/ily  against  the  country,  to  which  the 
ship  belongs,  the  merchant  may  put  an  end  lo  the  con- 
tract, if  the  object  of  the  voyage  is  likely  to  be  defeat- 
ed by  the  delay.  Thus  in  the  case  of  a  Swedish  ship, 
chartered  by  a  British  merchant  to  go  from  London  to 
Si*  Michael* s  for  a  cargo  of  fruit,  which  baring  sailed 
on  the  voyage  was  driven  back  by  contrary  winds,  and 
forced  into  Rafnsgaie  harbour,  and  there  stopped  on  tbe 
Idtb  ot  January,  1801,  by  tbe  embargo  imposed  by  the 

(0  33  Oe9'  3-  c.  S7.  sect.  3.  (f)  Tom.  i.  p.  628. 

{k)  LiT.  3.  tit  1.  CharU-paHiu       («)  CAarfe-Pani'«»  nam.  109. 
art.  9. 


4M  Yiftf  a.  cttup.tt 


BnittftgofMMWlaiiaOAMrftifcfMHli;  spM  which 
the  merchMit  applied  to  the  captaw  to  give  beck  Ue 
leftere  of  edriee,  wbe  declieed  to  dki  ee,  eod  who  eoow 
after  the  eahargo  wae  takea  eft  which  happeood  m  the 
failowfaig  JiiM,  eflbred  to  proceed  on  the  Tojagi,  hat 
wae  directed  by  the  oierchaDt  not  to  do  ao«  boraoM  the 
aeafoo  for  ahtppiog  froit  was  then  paaeed ;  the  Coart  of 
Comaioo  Pleaa  held  that  the  laaiter  oeirid  sot 
an  actioo  afaioat  the  oierchaot  for  the 
of  the  cootract  («)•  For  otherwiao  a  BriiiBk  aoliject 
would  aastaio  the  erik  that  the  govenmeot  of  hia  ceaa- 
try  Ifiteoded  to  inflict  onforngfUTM^  vhich  ia  cootrarf 
to  the  principle  now  eataUiihed  ui  the  hw  of  ioaarancei 
«ur.  that  the  intnrer  is  not  anawenUe  for  a  loaa  hap- 
pening to  an  enemjf  by  BrUM  captorh  in  a  cenrae  of 
hoatilitiei,  whether  esiating  at  the  tiaM  of  the  iaaniance, 

or  taking  place  afterwarda  (o).  In  ike  caae  of 
[  41S  ]  another  8w$ii$k  TOtael  atopped  nnder  the  eaaie 

embargo,  with  a  Britiik  cargo  of  fiah  on  boardt 
the  cargo  was  taken  out  and  reatored ;  and  npoa  the 
restoration  of  the  ship  the  learned  Judge  of  the  Coort 
of  Admiralty  held  the  merchant  not  to  be  liable  to  the 
freight,  as  I  have  mentioned  before  (p). 

(fi)  TmUmj*  &  anther  v.  Bub'  in  Mich.  Term.  1803>and  reported, 

ftord;  3  Hot.  fc  PuU.  391.  4  Bsst.  396i  40r,  410. 

{0)Funad;9.R§4gm'h3Bo§.U  (p)  Tbc    Uamwkll  Jacobisa, 

PolL  191     And  KeVner  v,  L^Mm*  Swergrm,  4  Rob.  A.  R.  77.  cited 

•Mffar,  Oamba  v.  Xe  JlfetuTMr.tfid  before^  ctop.  7.  of  this  fwrt,  sect. 

Mraiuhn  v.  Gurlhif^  all  three  do-  15.  b, 
eidsd  in  the  Court  ofKina^i  Bendh 


PART  THE  FOURTH. 


or  THE  WACKS  OF  IfUUIHAlIT  aUMDI. 


CHAPTER  THE  FIRST. 

I 

or  THEBlRJJm  OF  SEJIMKJ^r. 

CjBAMEN  employed  in  merchant  ships  are  usaalljr 
hired  at  a  certain  sum^  either  bj  the  month,  or  for  the 
toyage.  In  the  former  case  Ihe  amount  of  the  payment, 
that  may  be  earned  by  tbemi  depends  upon  the  length 
of  the  voyage ;  in  the  latter  it  it  fixed  invariably  wilh- 
oot  any  regard  to  the  duration  of  the  voyage.  In  the 
fishing  trade,  particularly  the  whale-fishery,  and  in  pri- 
vate ships  of  war,  the  seamen  usually  serve  under  an 
engagement  to  receive  a  certain  portion  of  the  profits  of 
the  adventure.  Such  an  engagement  is  rather  in  the 
nature  of  a  partnership  than  of  a  contract  of  hiring  and 
service,  and  the  objects  of-  it  do  not  properly  fall  under 
my  consideration  (I).      An  engagement   to  receive  a 


(1)  But  in  an  action  brought  against  the  master  by  a  seaman 
in  the  whale-fishery,  who  was  to  receive  a  certain  part  of  the 
prints  of  the  voyage  in  lieu  of  wages,  after  the  cargo  was  sold, 
Lord  Alvanley  held  that  he  was  entitled  to  recover  the  amount 
of  his  share ;  that  the  share  was  to  be  considered,  when  liqui- 
dated by  sale,  as  in  the  nature  of  wages ;  and  that  mariners  in 
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cerftio  part  of  the  firrigbt,  to  be  cwsed  bf  a  verdbtnt 
tbip,  vbieb  teeae  bnacrlj  to  hare  bees  aol  wmbeqatmtp 
b  et  preteot  wMom^  if  ever  made* 

Thia  hat  part  therefore  of  tbe  preaaat  IraatHe 
[414]  viB  be  eoiployed  ia  the  cooaiderafrai  of  cee- 
tracta  oiade  for  the  employmeDt  of  aeanea  by 
the  montb  or  for  the  rojage ;  of  the  eaniiog  aad  pay- 
aieot  of  wag«t  in  poraoanee  of  anch  contracts :  of  th^ 
kaa  and  forfeiture  of  wagea ;  and  of  the  modea  of  en* 
forcing  pa jment  by  the  aid  of  Courta  of  Joatice*  Each 
of  Ibeae  topics  will  form  the  subject  of  a  distinct  chapter. 

And  First,  as  to  the  kiring  of  seamen. 

1»  In  order  to  prevent  the  mischiefs,  that  freqnentljr 
aroae  from  the  want  of  proper  proof  of  the  precise  term% 
npoo  which  seamen  engaged  to  perform  their  serviee  in 
merchant  ahips,  it  is  enacted  by  a  atatute  made  in  the 
early  part  of  the  reign  of  Ki$ig  Cftorge  ike  Stcfmdf 
^  That  it  shall  not  be  lawful  for  any  master  or  com* 
*<  mander  of  any  ship  or  vessel,  bound  to  parts  beyond 
^  the  seas,  to  carry  any  seaman  or  mariner,  eicept  hia 
**  apprentice  or  apprentices,  to  sea  from  any  port  or 
**  place,  where  he  or  they  were  entered  or  ahipt,  to  pro« 
**  ceed  on  any  voyage  to  parts  beyond  the  sea,  without 
**  first  coming  to  an  agreement  or  contract  with  snch 


this  employ  were  to  be  considered,  not  as  partners,  bat  as  en* 
titled  to  wages  to  the  extent  of  their  proportion  in  the  produce 
of  the  voyage.  Wilkinson  v.  Frazier,  4  Esp.  N.  P.  C.  182.  And 
the  same  opinion  seems  to  liave  been  adopted  by  Sir  William 
Scott  in  The  Frederic,  5  Rob.  Adm.  Rep  8.  See  also  the  act 
of  Congress  for  the  regulation  of  the  Fbheries,  passed  16. 
February,  1792,  (2  U.  S.  L.  15.)  and  particulariy  sect  4.  as  to 
the  remedy  of  fishermen. 
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^  seamen  or  mariners  Tor  their  wages  ;  which  agree- 
*<  pieal  or  agreemeots  shall  be  made  in  writing,  declar- 
**  ing  what  wsges  each  seamen  or  mariner  is  to  have 
^  respectivelj,  during  the  whole  vojrage»  or  for  so  long 
*^  time  as  he  or  thej  shall  ship  themselves  for  : 
**  and  also  (o  express  in  the  said  agreement  or  [  41.0  ] 
**  contract  the  voyage  for  which  such  seamen  or 
^*  mariner  was  sbipt  to  perform  the  same  ;''  under  a 
penalty  of  51.  for  each  mariner  carried  to  sea  without 
such  agreement,  to  be  forfeited  bjr  the  master  to  the  use 
of  Greenwich  Hospital  («)  This  agreement  is  to  be 
signed  by  each  mariner  within  three  days  after  he  shall 
have  entered  himself  on  board  the  ship  ;  and  is,  when 
signed,  conclusive  and  binding  upon  all  parties  (6).  A 
subsequent  statute  has  extended  these  provisions  to  all 
his  Majesty's  colonies  in  America  (c).  (1)    The  statute 

(a)  2  Geo,  2.  c.36.«erf.  l.Bfade  of  Jmerica,  1790.  r.    29.    tecL  1, 

perpetual  by  2  Get.  3.  c.  31.  A  m*  (b)  2  Geo.  2.  c.  36.  mc/.  Q. 

miUr  agreement  it  required  by  an  (c)  2  Om.  3.  c.  31>  tecf  2. 
act  ofCong^rets  of  the  United  States 


(1)  The  act  of  Congress  for  the  regolatioa  of  seamen  in  the 
merchants'  service,  provides  that  ^^  every  master  or  commander 
^  of  any  ship  of  vessel,  hound  from  a  port  in  the  United  States  to 
*'  anyfore^portj  or  any  ship  or  vessel  of  the  burthen  of  fiflfcy 
^  tons  or  upwards,  bound  from  a  port  in  one  State  to  a  port  in 
^  any  other  than  an  adjoining  state,  shall,  before  he  proceed  on 
«(  such  voyage,  make  an  agreement  in  writing  or  in  print,  with 
^  every  seaman  or  mariner  on  board  such  ship  or  vessel,  (ex- 
^^  cept  such  as  shall  be  apprentice  or  servant  to  himself  or 
^  owners)  declaring  the  voyage  or  voyages^  term  or  terms  ofttme^ 
**  for  which  such  seaman  or  mariner  shall  be  shipped,^'  under  a 
penalty  of  twenty  dollars  for  every  such  mariner,«andaliabili- 
ty  to  pay  the  highest  wages  given  at  the  port  of  departure ;  and 
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reqoireB  the  agrecoient  to  be  ligoed  oeljr,  nA  doee  not 
require  it  to  be  sealed.  And  at  the  trial  of  an  action 
upon  th€  cau  brought  by  a  mariuer  for  hif^  wages 
against  the  master,  (a  form  not  applicable  bj  the  law  of 


such  mariner  shall  not  be  sobject  to  the  penalties  of  the  same 
act.  Act,  20.  July,  1790,  ch.  29.  (1  U.  S.  L.  134.)  This  sec- 
tion does  not  apply  to  a  Toyage  commencing/rom  a  foreign  port 
to  the  United  States.  Gardner  y.  Ship  Jersey,  1  Peters.  Adm. 
Rep.  223.  Where  there  is  no  written  agreement  Judge  Peters 
has  held,  that  a  parole  agreement  for  leas  than  the  highest  price 
might  be  prored,  and  superseded  the  provision  of  the  act  See 
Jameson  t.  The  Regulus,  1  Peters,  Adm.  Rep.  212.  note.  But 
Hiough  exempted  from  the  penalties  of  die  act,  where  there  is 
ao  written,  agreement,  seamen  are  still  liable  to  the  forfeitures 
of  the  marine  law.  id.  ibid. 

The  act  of  Congreas  requires  that  the  agreement  should  spe- 
cify the  voyage  or  term  of  time  for  which  the  mariner  is  hired. 
The  term  voyage  is  a  technical  phrase,  and  always  imports  a 
definite  commencement  and  end.  Nomen  loci  ubi  navisonera- 
tur,  et  nomen  loci,  quo  navis  tendit.  Where  the  shipping  ar- 
ticles were  for  a  voyage  from  Baltimore  to  Corracoa  and  eite- 
wAere,  Judge  Winehester  held  that  these  words,  and  elsewhere, 
did  not  authorize  a  voyage  from  Baltimore  to  St.  Domingo.  The 
act  of  Congress  would  be  a  nuUity  if  words  of  this  nature  should 
be  construed  to  be  a  sufficient  description  of  the  vojage.  The 
terminus  a  quo  and  the  terminus  ad  quern  must  be  q»ecified, 
or  in  case  of  a  general  adventure  tiie  term  .of  service  most  be 
specified.  The  word  ^  elsewhere,^'  most  there&re  be  constni- 
ed  in  this  case  as  void  for  uncertainty,  or  as  subordinate  to  the 
principal  voyage  stated,  and  in  this  latter  view  as  authorizing 
the  ship  in  the  course  of  the  voyage,  to  pursue  such  course  as 
might  be  necessary  to  accomplish  the  jniacipal  veyage,  whidi 
isaomore  than  the  law  woirid  tmpfy*    It  is  not  necessary  to 
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England  to  a  confraef  by  deed,)  at  which  it  appeared 
that  seah  were  affixed  to  the  oaoien  of  the  pleioliflT  and 
other  marioerti  at  the  toot  of  the  artieles^  which  in  oth* 
er  retpectt  were  in  the  mnal  form  ;  the  learaed  lodge, 
who  tried  the  eaoae,  held  the  form  of  action  proper  not* 
withstanding  the  teal  (J).  A  leal  alone  does  not  con* 
atitote  a  deed  in  the  technical  language  of  our  law  ;  de- 
liffery  aa  a  deed  if  eaaential  to  this  purpose  ;  but  it  did 
not  appear  that  thia  inatroment  either  had  l>een,  or  waa 
intended  to  be,  ao  delivered  (8)« 

(d)  Clemvnt  v.  Gttii^b«iMe,atGuild-    li^t^  N.  P.  C.  63, 
hall,  before  ChemtftreS,  5  Btpifuw 


Specify  the  ports  by  name  ;  bat  there  must  be  some  eqiuivalent 
designation,  such  as  to  a  port  or  ports,  island  or  islandi  In  the 
West-Indies,  or  to  the  Mediterranean,  or  the  like.  The  legal 
termination  pf  such  a  voyage  is  ascertained  by  the  most  solemn, 
decisions  and  able  opinions.  1  Law.  Journal  Amer.  207.  See 
abo  Heyt  r.  WUdire,  0  John.  Rep.  618.  See  idse  2  Bos.  k. 
Pull.  1 16.  as  to  description  of  a  roj9ge  in  a  declaration. 

(2)  On  the  contrary,  the  conclusion  of  the  instrument  was 
*^  in  witness  whereof  the  parties  have  set  their  hands^^  irom 
wld^h  it  was  to  be  inferred  that  the  Intention  of  the  parties  was 
not  to  contract  by  deed. 

And  if  the  parties  contract  by  deed,  but  the  deed  Is  executed 
by  one  par^  only,  an  action  of  assumpsit  may  be  maintained 
jon  it  against  the  other  party.  Wherefore  where  a  mariner  seals 
and  signs  the  ship^s  articles,  but  they  are  not  sealed  by  the 
master,  assumpsit  lies  against  him  for  the  wages  of  the  mariner. 
The  binding  by  deed  ought  to  be  mutual  to  make  it  necessary 
ibr  the  plaintiff  to  declare  In  covenant.  Sutherland  v.  Uahnnw^ 
%  Veg.  N.  P.  C.  42.  These  ^tinctions  are  techni<^d,  but  inh 
portant  In  their  consequences. 

63 


4M  PABT.IV.    GOAP.  I. 

By  tnolber  ttatnte  a  limilar  agreement  io 
[416]  writing  ii  required  to*  be  aigoed  by  the  oaaler 
and  marioera  of  ▼esaeh  of  the  bortheo  of  one 
hoadred  tons  or  opwarda,  emplojed  in  the  coaglii^  trade 
finom  aoj  port  or  place  io  Ortai  Britaimf  to  ai^y  other 
port  or  place  in  Oreai  BriiatHf  and  gobg  to  open  eea  (e)« 
2.  With  regard  to  ahipa  trading  to  the  Wtst^lndieM. 
It  is  by  a  late  statute  eoactedi  that  after  the  finiiMj  of 
July  1 797,  everj  seaman^  who  shall  desert  at  aoj  time 
during  the  voyage  either  out  or  home  from  znj  BriliA 
merchant  ship  trading  to  or  from  bis  Majesty's  colonies 
and  plantations  in  the  West'IndieMt  shall,  over  and; above 
all  punUibments,  penalties,  and  forfeitures,  to  which  he 
is  now  by  law  subject^  forfeit  all  the  wages  he  may 
have  agreed  for  with,  or  be  entitled  to  during  the  voy- 
age from,  the  master  or  owner  of  the  ship,  on  board  of 

(e)  31  Geo.  3.  c.  39-  test,  1.%  ^    need  not  be  sUrapt,  sect.  10. 
10.    The  igreement  under  this  set 


The  master  is  also  liable  for  the  mariner^s  wages,  dthougk 
he  has  been  shipped  by  the  owner.  Farrell  v.  llTClea,  1  DaU. 
Rep.  392. 

And  if  in  consequence  of  being  sick  the  mariner  is  left  in  a 
foreign  port,  he  is  entitled  to  wages  up  to  the  time  of  the  sue- • 
cessful  termination  of  the  voyage.    Chandler  v.  Grieves,  2  H. 
BL  606,  n. 

And  the  law  iteems  to  be  the  same  in  the  United  States.  Nat- 
terstrom  v.  Ship  Hazard,  Di8t.Court,  Mass.  1809,  cited  post,427. 
But  where  a  mariner,  after  recovejy  from  sickness,  might 
have  rejoined  the  ship,which  was  on  a  circuitous  voyage,Juj^ 
Peters  decreed  that  he  should  be  entitled  to  wages  up  to  the 
time  when  he  might,  have  rejoined  the  ship,  and  no  further. 
Williams  v.  Brig  Hope,  1  Peters.  Adm.  Rep.  138. . 
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whieli  be  shftH  Biter  imoiediatelj  itfter  such   deser- 
tion. (/). 

Ttie  articlea  of  egreemeot  to  be  entered  into  between 
the  matter,  teamen,  and  marinert  of  the  tbipt,  to  wbicll 
Ibk  ttattfte  relatet,  are  thereby  reqatred  to  be  to  the 
purport  and  effect  of  the  iorm  annexed  by  waj  of  aehe* 
•dole  to  the  ttatnte.  Thit  form  it  labttantially  the  tame 
at  that,  which  previontljr  wat,  and  ttill  .contin- 
vet  to  be,  in  common  ote  for  all  tbipt  •  employe  ["^l^^] 
ed  in  foreign  trade ;  and  at  I  thall  frequently 
have  occation  to  refer  to  if,  it  will  be  printed  in  the 
Appendix  {g)m 

3.  And  by  the  tame  ttatute  it  it  enacted,  **  That  all 
^<  and  every  matter  or  commander  of  any  BrUi$h  mer* 
*<  chaot  thip,  who  thall  from  and  after  the  firtt  day  of 
<<  July,  1797,  hire  or  engage  to  terve  oo  board  hit  thip 
*'  or  Tettel,  any  teaman,  mariner,  or  other  person,  who 
^  thall,  to  the  knowledge  of  toch  matter,  have  deterted 
**  from  any  other  thip  or  vettel,  thall  forfeit  and  pay  the 
**  turn  of  one  hiundred  ppandt  (&)•''  At  thit  claute  it 
expretted  in  general  termt,  and  it  not  limited  to  thipt  en- 
gaged in  the  IFest^lndia  trade,  either  by  direct  reference 
to  the  preamble  of  the  ttatute,  or  otherwise ;  it  may 
probably  be  held  to  exiend  to  all  catet,  and  not  to  be 
confined  to  the  mattert  of  thipt  engaged  in  that  trade.* 

4.  By  the  tame  ttatnte  it  it  alto  enacted,  '*  That  no 

(/)  37  Oe9. 3.  e.7S. iect.!*  This  Greenwich  Hospital,  one-third  to 

is  a  ptthlic  act.    The  regulations  the  Seamen's  Hospital  or  fund  at 

made  on  this  sabject  in  France  are  the  8hip!s  port,  and  one-third  to 

mentioned  in   VaM9  Ctm.  on  the  the  informer ;  and  may  be  recov- 

French  Ordinance,  tom.  1.  p.  535.  ered  by   action   in   the  Courts  at 

(j)  See  Appendix^  No.  Y.  Weetmineter  /  or  such  as  do  not 

(A)  37  Oee.  3.  c  73.  eect.  3.  The  exceed   301.,    before  a  Justice  ef 

penalties  imposed  by  this  act,  are  the  Peace* 
to  be   distributed    one-third  to 

*  No  similar  dauae  in  act  of  Googrets. 
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<«  OMftttr  or  coiDiMnder  of  M17  mei^jefauit  Mp  m  v^mO^ 
*<  wiiich  ihall,  ffom  and  ftfter  the  first  day  of  Jvly  1797^ 

«<  aail  or  pfoeeed  ffwi  mj  port  or  phce  in  Great 
[418]  *<  Brifatu,  ahail  hira  or  engage,  or  cause  or  pro* 

^  core  to  be  hired  or  engaged^  any  aennati,  mar- 
<<  Boer^  or  other  paraon^  at  any  port  or  plac^  within  his 
^  Majeaty's  colonies  or  piantatioos  io  the   IFctMadMi^ 
^  to  serve  on  board  any  anch  nerehant  ship  or  veS8el« 
'<  «t  or  for  greater  or  more  wag9»  or  km  for  snch  ser* 
^*  rice,  than  according  to  the  rate  of  double  momiUg 
**  n^s^es  contracted  tot  irith  the  aeaaien»  marincfs,  and 
^  other  persons,  hired  or  engaged,  to  serve  on  board 
^  such  ship  or  vessel,  at  th^  tiine  of  her  then  last  depar« 
^  tare  from  Ctreat  Britain,  being  in  the  same  degree 
^  and  atalion,  in  which  snch  seaman,  mariner,  or  other 
<<  person,  shall  be  so  hired  6r  engaged  at  soy  such  port 
**  or  place  as  aforesaid ;  unless  the  governor,  chief  mag« 
^*  istrate,  collector,  or  comptn>ller,  of  such  port  or  place 
**  in  the  said  colonies  or  plantations,  shall  think  that 
*  '<  greater  or  more  wages  or  hire,  than  donUe  the  OMMilh* 
**  ly  wages  aforesaid,  should  or  ought  to  be  given  to 
'*such  seaman,  mariner,  or  other  person  as  afioreaaid, 
'<and  do  and  shall  accordingly  aafhorixe  or  direct  the 
^<  aame  to  be  given  by  writing  under  his  hand ;  that 
**  then  and  in  such  case  the  master  or  commander  of 
^<  such  ship  or  vessel  shall  and  may  be  at  liberty  to  pay, 
*^  and  the  seaman,  mariner,  or  other  person  on  board 
<<  such  ship  or  vessel  to  receive  euch  greater  or  higher 
**  wages  as  such  governor,  chief  magistrate,  collector, 
*  or  comptroller,  shall  direct  aa  aforesaid  ;''  and  all  oon^ 
tracts  and  securities  entered  into  or  given,  contrary  to 
the  intent  and  meaning  of  this  act,  are  made  null  and 


^oM  to  ail  iaitiitl  tml  pafpoMi;  aad  ths  oiluh 
ter  or  other  panoa^  wJho  dnH  ootar  imiOp  or  [  419  } 
giTOy  or  j»rocore  lo  bo  OMUie^  antorad  into»  or 
giTOih  aiy  aoob  eontwi^l  or  aacoritj,  or  who  ahall  hirO, 
or  caoiia  to  ho  birod^  aojr  taimtn  or  other  peraoo  lo  oq^ 
tor  on  board,  cootru'j  to  the  iotoot  aod  meaniig  of  thie 
act,  or  who  ahall  pajr  or  oaoao  lo  bo  paid,  aaj  greater 
hire^  wage%  or  other  gratoitj  or  adTantagp  whetaoever, 
than  is  aHowed  or  directed  bj  thia  act,  ahall  for  oTOry' 
aueh  oflbnce  forfeit  oiie  hiOMlffd  poooda  (t)» 

It  n  provided  noTortiieleaa,  ^<  That  nothing  in  thit 
^  act  ahall  extend,  or  bo  coOBtnied  to  extend,  to  anj 
<*  contract  or  agreenmit,  which  ahall  or  omj  be  made 
^  with  any  aeaawnt  mariner,  or  othe  r  peraon,  hired  or 
<<  engagedsto  aenre  on  beard  anj  merchant  ahip  or  too* 
^ael  at  anj  port  or  place  within  hia  Majealj'e  coioanea 
^  or  pbntatiooa  hi  the  IFeaf-fiidtea,  who  shall  at  ftho 
« time  of  such  hiring  or  eogagement  prodnee  and  delir* 
<*er  to  the  maator  and  commander  of  anch  ship  or  Tea- 
**  ael  a  certificate  wider  the  hand  of  the  maater  or  com^ 
<<  maoder  of  the  ship  or  Toasel,  on  board  of  which  anch 
<<  seaman,  mariaeri  or  other  peraon,  had!  hen  last  aerTod, 
^  aigned  in  the  preaence  of  one  or  more  witness  or 
*<  witoessea,  ataliog  their  naoal  place  or  piacea  of  abode, 
^thereby  declaring  or  cerliffiog  that  auch  seaman, 
^oaarmer,  or  other  peraon,  had  been  dolj  diac  barged 
**  from  the  ahip  or  vessel,  on  board  of  which  he  bad  so 
<Mast  served;  and  which  certificate  the  aaid 
^<  master  or  cooMnander  shall  grant  within  three  [  420  } 
**  daja  next  after  application  made  to  him  bj 
^aoch  aeamao,  mariner,  or  other  person,  before  a 
**  witneas,  or  »  default  thereof  ahaU  forfeit  and  paj  the 

(0  ST  Om,  3.  c.  73.  Mvi.  3. 
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^mm  of  Ifvctily  poimdff,  to  be  leried,  recovorod,  and 
^  applied  in.owoiier  hereio-betee  directed  ;  nor  to  any 
<<  Goofract  or  agreemeol  to  be  made  with  aoj  aeaoaiiy 
<<  marioeri  or  otber  peraoof  hired  or  engaged  to  aenria 
<<  oo  board  aojr  mercbaat  ship  t>r  veaael,  which  thraogk 
**  oeceaaitj,  or  oo  accooot  of  very  haaardooa  nwwice,  or 
^<  estraordinurj  dotj,  reqoire  aiich  contract  or  agreeoieot 
^to  be  flude,  or  more  wagea  .or  hire  giren,  and  of 
<<  which  neceaslty,  service,  or  extraordinary  doty,  proof 
^  shall  be  made  on  oath  before  the  chief  magbtrate  or 
**  principal  officer  of  any  port  or  place,  or  before  any 
**  Jastice  or  Justices  of  the  Peace  of  the  said  cohmiea 
<'or  plaotafions ;  and  provided  also  that  snch  seaman, 
''  mariner,  or  other  person,  so  hired  or  engaged  to  serve 
^  on  board  any  ship  or  vessel  so  reqoiring  such  'service, 
*<  shall  not  have  deserted  from  the  ship  or  vessel  on 
^  board  of  which  he  had  then  hst  served ;  and  provi* 
<<  ded  also,  that  no  greater  wages  or  hire  shall  be  given 
^by  any  master  or  commander,  or  taken  or  received 
*^  by  any  seaman,  mariner,  or  other  person,  as  aforesaid, 
<<  except  10  cases  of  snch  necessity,  very  baxardoes 
*<  service,  or  extraordinary  dnty,  as  aforesaid,  than  at> 
'Mer  the  rate  of  double  the  monthly  wages,  or  the 
•<<  wages  to  be  settled  or  directed  by  any  gover- 
[  421  ]  **  nor,  chief  magistrate,  collector,  or  comptroller, 
*<as  herein- before  directed,  to  be  paid  or  receiv- 
<<  ed  as  aforesaid''  (k). 

It  is  difficult  to  collect  tbe  real  intention  of  the  legis* 
latore  from  this  long  and  confused  proviso.  If,  as  at 
first  sight  appears,  it  was  intended  to  allow  the  mssler 
to  give  more  than  double  wages  without  tbe  authority 
of  a  magistrate  in  two  cases ;  namely ;  JirsI,  to  mariners 


' 
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prodaciog  a  certificate  of  dbcbarge  from  their  last  ship  $ 
8Dd,  ieeoiMl/y,  io  the  case  of  necestity,  hazardous  aer- 
Tice,  Oft  extraordiDarj  duty,,  proved  upon  oath,  to  mar'* 
loera,  who  hare  not  deserted  from  their  last  ship;  thea 
the  last  part  of  the  clause  will  be  ineffectual.  If»  on  the 
other  hand,  it  was  intended  to  allow  this  power  to  the 
master  only  in  the  case  of  necessity,  &c.  so  proved,  and 
to  mariners  who  have  not  deserted,  then  the  first  part 
of  the  clause  will  be  ineffectual. 

ii*  Soon  arter  the  pauing  of  this  statute,  it  was  decid- 
ed, that  a  licence  given  by  a  magistrate  in  the  IV^esl- 
Indies,  to  the  master  of  a  ship,  **  to  procure  men  on  such 
^^termi^  as  he  could ^  to  navigate  the  ship  Jbome,**  was  not 
a  compliance  with  the  regulation  prescribed,  and  that  a 
mariner  could  not    maintain  an   action   on  a  promise 
made  in  pursuance  of  such  licence  to  pay  wages  exceed- 
ing in  amount  double  the  wages  agreed  to  be   given  to  a 
person  in  the  like  situation  on  the  outward   voy- 
age :   for  that  the  statute  required  the  magis-  [  4S2  ] 
Irate  to    exercise  his  own  discretion  as  to  the 
rate  of  wages  to  be  paid,  and  to  specify  the  same  in  the 
licence  ({)• 

6.  A  form  of  articles  of  agreement  between  the  mas* 
ter,  oflScers,  and  mariners  of  British  ships  employed  in 
carrying  slaves  from  the  coast  of  Africa^  is  annexed  to 
the  statutes  made  for  regulating  the  manner  of  carrying 
slavea  in  auch  ships,  which  contains  several  regulations 
applicable  to  that  particular  employment,  and  is  the  on- 
ly form  allowed  to  l)e  used  for  ships  in  that  employment. 
These  legislative  provisions  respecting  seamen,  ex« 
lend  to  every  oflicer  of  the  ship,  except  the  master. 
His  contract  can  only  be  made  with  lh*e  owners,  and  n 
not  required  to  be  in  writing*. 

(0  JMgef^  «•  La^  3  Bos.  k  JPiilL  57. 
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7.  Tk  ttatotet  do  not  raider  t  TerU  agrmBeat 
for  wages  abeelBteij  Teid  ;  bet  Inpoee  e  peoahj  oa  the 
•eater,  if  a  wrHtep  agreeaieBf  ia  net  made.  Wbes  a 
wrifteo  agreesMot  ia  anade,  it  beconiea  IIm  obIj  evideiice 
ef  the  eootraet  befween  the  pertiea ;  aad  a  ouuioer 
caDoat  reoorer  mmj  thing  agreed  fo  be  given  m  reward 
frr  bia  aenrke,  which  ia  not  apeeified  in  the  artidea: 
diia  haa  been  decided  with  respect  to  a  promiae  to  pn  j 
to  the  mate  of  a  ship  employed  in  the  sfaiYe 
Irade,  the  ai^^rqpe  prioe  of  aaiave  at  the  pbcef423] 
of  the  abip's  deatinntion  (m) ;  and  also  with  re- 
ap^! to  a  praoMO  to  paj  to  a  aai-anker,  aerriog  in  a 
ship  belonging  lo  the  E0Mi4ndia  Company,  a  monthly 
#om  beyond  the  wagea  mentioned  in  the  ship's  articlea, 
which  bad  been  aignad  by  him  aa  aailnnaker  (n)  • 

8«  A  iaaaian  who  baa  engaged  to  senre  on  board  a 
#bip,  is  bound  to  exert  himself  to  the  utmost  m  the  ser- 
vice of , the  ship ;  sad  tberefbre  a  promiae  made  by  the 
imatter  when  a  ahip  waa  in  distress,  io  pay  an  extra  sum 
to  a  mariner  as  an  iodnceoasot  to  eKtraordinsry  esertioo 
on  his  part,  was  SBteemed.  lo  be  wholly  void  (o).  (f ) 

(m)  WkUe  V.   irt<M%  t  Bos.  h.  Lftrd  Mvanley,  Ch.  J,     TJieieiaft 

PulL    lis.    and    the    IsAsn&i*  note  of  thb  cue  in  «lfi*.£j^»iMMt0^f 

9randf  3  Bob.  A.  R.  241.  N.  P.  C  Tol  5.  p.  84. 

(n)  Ekmnh  Umfe  «  l¥o9lm9n^  (o)  Hiarru  v.  Wattm^  Peake'sN. 

Qttildliall,  Sit.  Dec.  1803,  bjefore  P.  Cmcs,  7%. 


'■»lp^.,lffl      .      ,        l[     ■fiJpw         -^<— »^« 


(1)  No  wages  can  be  recoTered  where  the  hiring  has  been 
ibr  an  illegal  Toyage,  or  in  contrayention  of  the  prorisions  of  a 
8.tatate.  Neman  can m^ke  claim  to  the  wages  of  ioiqaity. 
The  law  will  not  countenance  a  coi^ract  ex  turpi  causa.  There- 
fore in  a  case  where  a  contract  had  been  jnadeln  a  alare  Toy^pe 
Cioutrary  to  the  statute,  Sir  WiUiam  Scott  repudiated  thedaisA 
for  wages  with  manifest  indigpatten*.  The  VwQBifvd}  &  Boh. 
Adm.  Rep.  207. 
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CHAPTER  THE  SECOND. 


OF  THE  EARJ^TUm  MCD  PATMEJTT  OF  WAGB& 

X  PROPOSE  in  the  present  chapter  to  consider, 
First,  the  cases  in  which  the  whole  wages  agreed  to  be 
given  to  seamen  are  to  be  paid  ;  Segokdlt,  the  cases  in 
which  a  fart  onlj  u  to  be  paid  ;  and,  Lastly, 
the  lime  at   which  the  pajment  is  to  be  made.  [  424  ] 
All  that  is  said  in  this  and  the  following  chapter 
respecting  seamen,  is  to  be  understood  of  all  the  officers' 
in  the  ship,  except  the  master,  and  of  him  also,  if  the 
4ittbject  is  not  inapplicable  to  his  situation  and  char- 
acter. 

1.  First,  it  is  obvious  that  a  seaman,  who  has  faith-  « 
full/  performed  his  service  on  board  a  ship  during  the 
whole  period  of  the  intended  vojage,  is  entitled  to  re- 
ceive the  whole  of  the  stipulated  reward,  if  no  disaster 
has  rendered  his  service  useless  or  unproductive  to  his^* 
employer.  And  as  a  seaman  is  exposed  to  the  hazard 
of  losing  the  reward  of  his  faithful  service  during  a  con- 
siderable period  in  certain  cases,  so  on  the  other  hand 
the  law  gives  him  his  whole  wages,  even  when  he  has 
been  unable  to  render  his  service,  if  his  inabilily  has 
proceeded  from  any  hurt  received  in  the  performance  of 
his  datj,  or  from  natural  sickness  happening  to  him  in 
the  course  of  the  voyage  (a).    And  if  a  master  in  viola* 

(a)  Laws  of  OUrmi^  art  6  4>  7.  dn  MaieUUt  art.  11.    ChaiuBer  «. 

of  WUbmf,  art.  J  9.  of  the  Btpue-  Grieve;  2  Hen.  Blac.  606.  n^te  (a)» 

T&aaut  art.  39  ^  45.  same  of  the  and  by  Lerd  Mamjield  in  the  case- 

year  1614,  tkt  14.  art.  I.     French  of  Pmd  v.  Eden,  in  the  King^s 

f,  liv.  3.  tit-  4.  Jke  Le^rt  Beneh.  %.  t.  35  Om.  3. 
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•f  hif  c— tfict  Jjiflaryi  saeasaa  frsa  the 
ft  ^VS^  ihe  ■ra»M  vS  he  citided  le  hii  Ul 

wefw  ep  lo  the  pwipcioei  4elgf  ieitioa  ef  the  njmgB 
JedactMifc  if  the  caie  raqsiro  if, 

[tf5](e    M7    Hi    the    MeeslMe    hare 

Mother  TeMel  (6).  (I)    The  Frtmch  OrilieMrr 


(k^MOfmetw  The  dapt,TWTtm, 

MIL43.  Old  J 

ianrv 

%  B/ib.  A.  R  26L     The  Bbato. 

art.42.    Am 

MAC 

edfriiii.3Bob.A«B.9S:    Amo* 

1614.  tit.  3.  tf 

t.7. 

(1)  The  iune  point  Is  established  le  Mahooa  v.The  Gioaces- 
ter,  t  Peteis.  Adm.  Rep.  403.,  in  Rice  t.  Pollj  and  Klt^,  id 
490.,  and  in  Weibei]^  t.  The  St  Oloff;  id.  428.  Halle  ▼.  He^;ht- 
aaan^SEast.  Rep.  145.  KeaneT.  The  Gloocester,  SDalL  Rep. 
36.    Hoyt  T.  Wildfire,  3  John.  Rep.  518. 

Bat  the  residoe  of  the  crew  cannot  daiai  more  waives,  al> 
thoagh  by  the  dlsmlssfon  of  sach  mariner,  the  risk  and  labor 
becomes  proportionailj  j^aten  Keane  t.  The  Gloucester,  S 
Da!L,36. 

There  is  a  technical  rale  applicable  to  the  courts  of  cofluaoa 
law^  which  requires  attention.  I  allade  to  the  manner  of  stat- 
ii^  the  demand  of  the  mariner  who  is  dismissed.  It  seems  that 
if  wrongfuUj  dismissed,  he  cannot  recoyer  his  full  wages  in  aa 
action,  declaring  generally  for  labor  and  sendees,  but  should  in 
an  action  against  the  master  specially  state  the  injury  whereby 
he  was  prevented  from  earning  his  full  wages.  See  Hulle  r. 
Heightman,  2  East.  Rep.  145.  And  if  by  the  ship^s  articles,  the 
mariner  is  not  to  demand  his  wages  until  the  end  ofHu  voyagt^fsw^ 
form  of  action  is  indispensible,  upon  a  wrongful  dismission,  as 
this  act  of  the  master  is  not  considered  as  a  redsion  of  the  con- 
tract id.  ibid.  However  in  the  case  of  Sigard  y.  Roberts,  3 
Esp.  N.  P.  C.  71.,  where  the  wages  were  not  payable  until  the 
voyage  woe  ended^  Lord  Eldon  held,  that  the  master  having  dis- 
missed the  mariner,  he  was  entitled  to  recover  his  wages  in  the 
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adds,  that  in  such  cases  the  master  sfaall  not  cbargie  the 
owners  with  the  pajment  (c). 

1.  b.  In  the  discussion  oftbe  cases,  that  arose  on 
the  detention  of  the  BrUi$lk  ahips  in  Russia  by  the  late 
Emperor  Paul  in  the  year  1800,  it  was  admilted  in  both 
Courts,  that,  in  the  ordinary  case  of  an  embargo,  a  sea- 
man hired  by  the  montky  and  remaining  with  the  vessel, 
has  a  right  to  his  wages  during  the'  enibargo,  if 
the  ship  afterwards  perform  her  voyage  and  earn  her 
freight  (i).'  (2)     The  circumstances  of  that  detention 

(c)  Lit.  3.  tit.  4  Zoyert  detMa-       id)  BetOe  v*  ThtimpiM^  3  Bot.  It 
teUtg^tt.  10.    .  Pull.  405.  &  4  East.  546, 


common  action  for  that  purpose ;  and  said  the  voyage  is  then 
ended  with  respect  to  any  man,  when  he  is  discharged  from  the 
ship,  and  then  he  is  entitled  to  sue  consistently  with  the  arti- 
cles. See  also  limland  v.  Stephens,  3  Esp.  N.  P.  C.  269.  See 
also  Hoyt  v.  Wildfire,  3  John.  Rep.  518.,  and  WiUendson  v. 
TheForkoset,  1  Peters.  Adm.  Rep.  197. 

Ab  to  diBchaiging  mariners  abroad,  see  the  act  of  Congress, 
28.  February,  1803,  sect  1  &  3.  (6  U.  S.  L.  206.)  which  reg- 
ulates  the  manner  and  circumstances  under  which  marineis  may 
with  their  own  consent  be  discharged  abroad,  ante  166,  note 
afid  appendix. 

Where  foreign  seamen  are  shipped  at  a  foreign  port  in  a  for- 
eign ship,  and  in  the  course  of  the  voyage  are  dUcharged^  if  the 
articles  of  shipping  contain  a  clause  that  they  shall  not  sue  for 
their  wages  in  a  foreign  country,  but  shall  abide  by  the  marl- 
time  code  of  their  own  country,  the  courts  of  law  in  England 
will  not  sustain  a  suit  for  the  wages.  Gienar  v.  Meyer,  2  H. 

BL  603.,  cited  post,  p.  441.,  and  see  the  note  there. 

• 

(2)  See  ahio  Jones  v.  The  Insurance  Company^  4  DalL  Rep. 
246.,  and  Kingston  v.  Girard,  4  Dall.  Rep.  274.  Marshall  v. 
Hontgomeiy,  2  Dall.  Rep.  170.  In  this  last  case  the  point  was 
directly  decided  by  the  court,  conformably  to  the  text. 
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TOTf  pecriww    The  caits  wH  be  Mm  Mj  tte- 
tedt  wbea  I  cmw  Io  the  cewideretioe  of  the  hm  of 

Mgee  co- 
st. Sbcovbw,  k  was  dtimiead  bcfMe  the  peMing  oC 

eUber  ef  the  ttefele%  which  frgplilf  the  aenrice  of  tee- 

■MO  io  OMrchoot  ships,  thet  e  •eaaoo,  who  was  iaipreao- 

ed  firooi  soch  a  ship  ioto  the  1070!  serrice,  was  entitled 

to  receive  a  proportioo  of  his  wages  op  to  the  tioie  of 

impressiog*  the  ship  liaviog  afterwards  arrived  io 
[43t]safet7  at  her  port  of  discharge   (/>      It  has 

also  tieeo  since  decided  that  he  is  catitled  to  no 
loore(g).  The  first  of  those  statotes  expressi/  pro- 
Tides,  that  a  seamao  'betoogfaig  to  aoj  nerchanl  ship, 
who  eaters  ioto  the  serrice  of  liis  Migesty  00  hoard  anj 
of  his  nujestj^  •hips,  sinH  oot  for  such  entrj  forfiBit 
the  wages  doe  to  him  doriog  the  term  of  Ins  service  in 
the  merchaoc  siiip,  nor  shall  each  entry  be  deemed  n 
desertion  {h).  It  bas  alto  been  decided,  that  a  seaman 
belonging  to  a  privateer,  who  was  to  have  a  certain 
share  of  prizes  in  lieu  of  wages,  and  who  had  engaged 
to  serve  full  six  months  on  pain  of  forfeiting  snch  share, 
did  oot  lose  his  shsre  of  a  prize  taken  whUe  be  was  in 
the  privateer,  by  being  afterwards  impressed^  and  (hen 
accepting  the  bounty,  and  entering  on  board  one  of 
his  Majesty's  thrps  before  the  expiratioo  of  the  six 
months  (i).  (I) 

U)  Chap.  S.  of  this  part,  sect.2.  b.  Kingf a  Bandi,  Trhi.  T .  34  Gm.  3. 

(/)  mswint  V.  higlei^nt  3-  Ld.  (A)  3  Gaa.  3-  c.  36. ».  13. 

Eaym.  1211.  {i)  Paulv,   Bden'va  iheKing^a 

Xjf)  CUmcnit  iB.Jiaybom,  in  the  Bench,  B.  T.  25  Gm.  3 .     * 


(1)  Where  s  ship  has  been  captured  and  a  matiner  taken  a- 
way  from  the  ship  and  afterwards  the  ship  is  rescued,  by  the 
crew,f ull  wages  have  been  decreed  for  the  whole  voyage  to  the 
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&  If  a  Bcanao  fidli  aick  and  dies  darinf  tlie  vajage, 
the  laws  of  O/ercm  (ip),  of  IFi«6a;y  </),  asdof  the  fimM* 
Toivna  (m),  direct  that  his  wages  shall  be  paid  to  haa 
beirsy  JB  general  words,  without  dislioctioa  as  to  the 
terms  upon  which  he  was  hired  :  and  it  is  aot  clew 
whether  the  payment  thus  directed^  is  to  be  uadert teod 
of  a  smn  proportwoate  to  the  tiine  of  his  ser* 
fke,  or  of  the  whole  saio  that  would  have  been  [  427  ] 
earned  if  he  had  lived  to  tbe  end  of  the  Toyi^e. 
The  Frsiich  Ordinance  distinguishes  between  the  case 
of  a  hiriiig  by  the  mofiih,  and  a  hiring  for  the  voyage; 
and  in  the  first  case  directs  the  payment  of  wages  up  to 
the  day  of  the  death  of  the  seaman  :  in  the  last  case,  it 
directs  the  payment  of  half  tbe  stipulaifed  snody  if  a  sea- 
man dies  on  the  voyage  outward,  and  the  whole,  if  he 
dies  on  the  voyage  homeward  <n).  A  aimdar  role  had 
been  laidilown  in  the  case  of  a  hiring  by  the  voyage,  in 

{h)  Art.  r.  (fi)   LVr.  S.  tit  4.   Lnert  Su 

(0  Art.  19.  M»tehi9,  MKUlSk  14. 

(m)  Art  45. 


■^ 


marhier  taken  away.  So  wbeare  a  neutral  maiiaf  r  has  been 
Impressed  from  a  neutral  ship,  and  aftenrards,  escaped  and  re- 
joined his  ship,  or  has  offered  to  rs^in,  but  has  been  refused, 
foil  wages  for  the  voyiq^e  have  been  decreed.  OoAhe  contrary 
where  a  neutral  mariner  has  been  impressed  and  mtwer  rejoined 
the  ship,  either  from  necusiiy  or  cAoice,  fall  wages  have  been 
denied.  But  pro  rata  wages seemdue,  In  the  one  case  to  tiM 
time  when  the  mariner  might  have  r<^ned  the  ship ;  in  the 
other  to  the  time  of  impveaflment.  .Watson  v.Ship  Rose,  1  Pe- 
ters.  Adm.  Rep.  132.  Hart  v.  Little  John.  id.  116.  Howi^id 
V.  Lavhiia,  id.  123.  Ungstram  v.  The  Schooner  Hazard,  1 
Peters.  Adm.  Rep.  384.,  affinted  hyithe  CIrcitft  Court  of  U.  S. 
See  post,  446.  note. 
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the  OrdiDftoce  of  the  Emperor  CkarhM  the  Fiflk  (o), 
which  regQiated  the  commerce  of  the  Low  CouDtries ; 
and  Ckifuc  and  Valin  (p)  aaj,  that  the  tame  rule  waa 
eatablifhed  by  the  Con$olaio  del  mare.  There  it  bo  gen- 
eral deciaion  on  Ihia  aobject  io  oor  law  books :  but  the 
legislature  appears  bj  the  proriaiom  of  a  late  atatufe  to 
have  considered  that  aome  wages  might  be  owiog  to 
seamen  who  diedio  the  coarse  of  a  Toyage  {q)  ;  and  in 
the  case  which  I  am  about  to  quote,  it  aeems  to  have 
been  admitted,  that  the  represenlativea  of  a  seaman 
hired  by  the  monih^  would  be  entitled  to  a  proportion 
of  wages  to  the  time  of  his  death  (1).     The  facts  of  the 

(•)  Ckirac  on  the  7th  article  of   obi  supra, 
the  laws  of  Olefwu  (g)  37  6m.  S.  c.  rd.seet.  5.  ^7* 

(p)  On  the  French  Ordinance, 

(1)  In  Beale  v.  Thompson,  3  Bos.  &  Pall.  426.,  Mr.  Justice 
Heath  said,  ^  in  case  of  a  maiiner^s  dying  in  the  coarse  of  the 
Toyage,  it  shooldseem,  that  he  is  entitled  to  a  proportional  part 
of  his  wages  unless  he  be  excluded  by  the  specific  terms  of  the 
contract."  See  also  Comyns  on  Contracts,  377. 
The  expressions  in  the  laws  of  Oleron,  Wisbuy,  and  the  Hanse 
Towns  abore  cited,  are  as  follows— ^^  If  the  vessel  be  ready  for 
her  departure^e  ought  not  to  stay  for  the  said  sick  party,  but 
if  he  recoyer,  he  ought  to  have  his/uK  wages  (U  dok  aooir  son 
layer  tout  comptant)^  deducting  only  such  charges  as  the  master 
has  been  at  for  him ;  and  if  he  dies  his  wife  or  next  of  kin  shall 
have  it"  Art.  7.  Oleron. — ^^  Ifa  seaman  falls  ill  of  any  disease, 
and  tis  conveni^it  to  put  him  ashore,  he  shall  be  fed,  as  he  was 
aboard,  and  have  somebody  to  look  after  him  there ;  and  when 
he  is  recovered,  be  paid  kU  wages  {sera  pay e  de  Us  gages)  ;  and 
if  he  diaa  bis  wages  shall  be  paid  to  his  widow  or  heirs"— (ses 
gages  et  loyers  seront  payes  a  sa' vefue  ou  a  ses  heretlers.  Art. 
19.  Wisbuy.    ''  If  he  recovers  his  health,  he  shall  be  paidkm 
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case  referred  to  were  revj  perticular,  aDd  the  dechioo 
turoed  opon  them.    Before  the  paisiog  of  the 
statute  (r)  which  limits  the  wages  to   be  given  [  428  ] 
to  persons  for  navigating  a  ship  back  from  the 

(r)  37  Geo.  3*  tf.  73.  t.  3. 


wages 09  mudi  oiifhe  had  served  out  the  whole  voyage  ;  and  in 
case  he  dies,  his  heirs  shall  have  what  was  due  to  him.^'  (U  sera 
paje  de  ses  gages  tovi  atim  canurUj  «'«i  avoit  servy^et  s^il  meurt, 
ses  heretiers,  lesretirerant  eniieremeni.)  Art-  45-  Hanse-Towns. 

As  to  the  meaning  of  these  various  expressions,  different  de- 
cisions have  been  had  in  the  Courts  of  the  United  States^  In 
Pennsylvania  Judge  Peters  decided  that  the  meaning  wasfuU 
wages  for  the  whole  -voyage^d  that  therefore  in  the  cases  before 
him  the  administrator  of  the  deceased  should  recover  the  wages 
for  the  whole  voyage*  Walton  v-  Ship  Neptune,  1  Peters*  Adm. 
Rep.  142.  A.  D.  1800.  Scott  v.  Brig  Greenwich,  id.  155.  A.  D. 
1802.  Jackson  v.  Sims,  id.  157.  A.  D.  1806.  And  in  this 
last  case  on  appeal  to  the  Circuit  Court  of  the  U.  S.,  the  decree 
was  affirmed,  Judge  Washington  upon  solemn  argument  decid- 
ing that  the  full  wages  for  the  voyage  were  due. 

On  the  other  hand,  in  a  recent  case  in  the  District  Court  of 
Massachusetts,  Judge  Davis  held  thai  full  wages  in  the  laws 
above  cited,  meant  only  full  wages  up  to  the  time  of  the  death 
of  the  mariner,  and  therefore  decided  against  a  claim  for  wages 
beyond  that  time.  The  learned  Judge  after  a  very  minute  and 
elaborate  investigation  of  the  various  authorities,  concluded  by 
saying,  ^^  The  examination  which  I  have  made  on  this  subject 
has  led  me  to  an  affirmative  conclusion  on  the  following  points : 

^^  1.  That  by  general  principles  of  law,  on  a  contract  of  hire 
■o  compensation  can  be  claimed  beyond  the  death  of  the  party 
hired.  2.  That  the  laws  of  Oleron,  of  Wisbuy  or  of  the  Hanse- 
Towns  do  not  provide,  that  in  case  of  the  death  of  a  seaman  on 
a  voyage,  wages  are  recoverable  beyond  the  time  of  his  death. 


4M  rsKt.n.  our.  B. 
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secMd  Mte  M  •  voyage  from  Jmumm  to  Lknufonli 


3.  That  the  iDtent  ofthoie  andenl  oidiiiaDces  in  the  articles 
reUed  on  Id  thb  case,  wat  Co  ^kterauae  tfie  elieet  and  operation 
of  iickneat  or  disabiUty  incorred  in  the  senice  of  the  ship  dar- 
ing tlierojage^  and  to  provide  for  the  payment  of  wa^;ea,«tfA- 

Ml  ilttiiiclioN  oa  <Aa<  oecawil,  eifhef  to  the  fleamen.  If  he  recorer 
Uf  health,  or  to  hi0  heirs  in  case  ofhls  death.  4.  That  itdoes 
not  appear  that  those  OfdhUDiees  hare,  In  those  ooontries  where 
they  are  pecaMarij  anthoritatiTe,  been  used  and  applied  as  en- 
titHng  the  heirs  to  wages  for  any  time  sabseqnent  to  the  death 
of  a  seaman.  5.  That  approved  commentators,  soch  as  Cleiiac 
and  Valin  do  not  establlsfa  the  construction  contended  for  in 
support  of  this  claim.  6.  That  the  CoaMloto  del  Mart^  a  worir 
of  approved  authority  in  case  of  an  engagement  by  the  moNtA, 
and  death  on  the  voyage,  expressly  limits  the  wages  to  be  re- 
covered by  the  heirs  to  the  time  of  the  death  of  the  mariner. 
7.  That  the  law  marine  has  not  been  otherwise  understood  and 
received  in  England,  but  in  regard  to  an  eng^agement  by  the 
month  aud  death  on  the  vojrage,  appears  to  be  consonant  to  the 
ComokUo  del  Mare.  B.  That  in  Massachusetts,  the  usage  has 
tmiformly  been  to  make  payment  of  wages  in  such  case  only 
to  the  time  of  the  death  of  the  seaman,  and  the  law  has  been 
considered  as  consonant  to  the  practice.'^  Natteratrom  v. 
The  Ship  Hazard.  District  Court,  A.  D.  1809. 

The  civil  law  provided  that  ^'  he  who  has  hired  his  services 
Is  to  receive  his  reward  for  the  whole  time,  if  it  hat  not  ^en  hi$ 
faulty  that  the  service  has  not  been  performed.  Dig.  law,  38. 
p.  68. 

By  the  common  law  anciently,  no  contract  for  wages  was 
considered  as  apportlonable.  Bro.  Apportionment,  pi.  13.  id. 
Laborers,  pi.  48.  id.  Contract,  pi.  31. 

But  it  seems  that  by  the  common  law,  as  now  understood, 
all  laborers  by  the  year  or  month,  are  entitled  to  wages  up  to 
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and  at  Jamaica^  the  master  subscribed  and  delivered  to 
bim  the  followiog  note.  **  Ten  days  after  the  ship  6. 
**  P.  mjself  master,  arrives  at  Liverpool^  I  promise  to 
«*pay  to  Mr,  T.  Cutter ^  the  sum  of  30  guineas, 
**  provided  he  proceed««  continues,  and  does  fats 
**  duty    as     second     mate     in    th«    aaid    ship,     from 

the  time  of  their  deauh.  And  Lawrence  J.  in  Cutter  v.  Powell^ 
6  T.  Rep.  320.  said,  ^^  with  regard  to  the  common  case  of  an 
^^  hired  servant  to  which  this  has  been  compared ;  such  a  ser- 
^^  vant  though  hired  in  a  general  way,  is  considered  to  be  hir^c) 
*^  with  reference  to  the  general  understanding  upon  the  subject, 
**  that  the  servant  shall  be  entitled  to  his  wages  for  the  time  ho 
<^  serves,  though  he  do  not  continue  in  the  service  during  the 
»  whole  year."  See  also  Worth  v.  Viner,  3  Vin.  Abr.  8.  9. 

But  if  a  mariner  be  at  the  time  of  his  shipping  afiBicted  with 
a  mortal  fisease,  of  which  he  dies  in  tire  course  of  the  voyage, 
it  seems  that  he  is  not  entitled  to  full  wages.  For  at  the  time 
of  shipment  he  was  not  able  bodied,  as  the  contract  implied. 
Haeret  lateri  lethalies  arundo.  See  Writer  v.  Ship  ilichmond, 
S  Peters.  Adm.  Rep.  263. 

Where  the  mariner  is  sick,  he  is  by  the  marine  law  to  be 
cured  at  the  expense  of  the  ship.  But  the  act  of  the  United 
States,  20.  July,  1790,  (1  U.  S.  L.  134.  ch.  29.) sect.  8.  hav- 
ing provided  that  the  ship  shall  be  furnished  with  a  medieinq 
chest  and  in  default,  that -the  master  shall  pay  for  all  advice, 
medicine,  and  attendance  of  physicians.  Judge  Peters  reluct- 
antly considered  that  upon  the  construction  of  tlie  act,  if  a 
medicine  chest  were  furnished,  the  medical  advice  must  be 
paid  for  by  the  seaman  at  his  own  expence ;  but  that  the  oth- 
er expences  were  a  charge  upon  the  ship.  Walton  v.  Ship 
Neptune,  1  Peters.  Adm.  Rep.  142.  Hastings  v.  Ship  Hap- 
p^  Return,  id.  under  p.  255.  note. 

66 
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^  hence  to  the  port  of  Li»€rpQol.  Kinfttam^  Jaiy  SItf , 
<*  1793."  The  ship  eailed  froM  Kimg9iam  oo  the  2d  of 
AmguMif  ftod  urriTed  at  LiMiyool  on  the  9th  of  October. 
CuUer  weel  on  bosrd  the  3lttof  Jfliljr,  soiled  is  the 
obip,  aod  proceeded^  contioaod,  end  did  hie  dotj  as 
•ecofld  mate  nntil  his  dealht  which  happened  on  the  20& 
Si2»#«ff>0er.  It  was  proved,  that  the  wages  otoallj  paid 
to  a  second  mate  of  a  abip  on  snch  a  rojage,  if  hired 
by  the  month  out  and  home,  were  4/.  per  month ;  that 
when  seamen  were  shipped  by  the  mn  from  Jamatca  to 
England^  a  gross  som  was  usually  given ;  and  that  the 
usual  length  of  a  voyage  from  Jamaica  to  Liwtfpool  was 
about  rigid  weeks.  The  execatrix  of  Cuittr  brought  an 
action  agsinst  the  OMSter,  and  it  was  contended  on  her 
behalf,  that  she  ought  to  recover  a  proportion  of  the 
wages  for  that  part  of  the  voyage  that  he  lived,  aod 
served  on  board  the  ship.  The  Court  of  King's  Bench, 
before  which  this  question  was  brought  for  decisiont 
directed  inquiry  to  be  made  as  to  the   usage  among 

merchants,  &c.  in  cases  of  this  kind ;  but  no 
[  429  ]  satisfactory  information  being  obtained  as  to  the 

oB«ige,  although  such  notes  had  been  often  given, 
the  Court,  upon  consideration  of  the  particular  terms  of 
the  note,  and  of  the  great  excess  of  the  sum  to  be  paid 
to  Cutler,  if  be  bad  performed  the  whole  voyage  accord- 
ing to  those  terms,  above  the  usual  rate  of  wages  upon 
a  monthly. hiring,  decided  that  nothing  was  paysbic  for 
the  partial  service:  Jeciariog  st  the  same  time,  that  if 
the  plaintiflT  could  have  proved  a  ussge  to  psy  a  pro- 
portional sum  in  si  tiilar  cases  their  decision  should  have 
been  conformable  to  the  usage  (a). 

(t)  Cutter  V.  Pwveii,  6  Ter,  Bep.  K.  B.  320. 
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In  a  lobsequent  case  also  it  was  taken  for  grantedi 
that  some  wages  were  dae  to  the  mate  of  a   WestJndia 
thtp,  who   had  died  on  fhe  homeward  voyage.    The 
master  had,  in  porsuanGe  of  the  directions  of  the  statute 
before  mentioned  (/)»  paid  to  the  receiver  of  the  sixpen* 
ny  dotj  for  Greenwich  Hospital  the  sum  of  9{.  as  the 
foil  amount  of  the  wages  due.     The   administratrix   of 
the  deceasedi  contendiog  that  more  than  9h   was  due, 
brought  an  action  against  the   master,  who  insisted,  that 
as  he  had  accounted  upon  oath  according  to  the  direc- 
tions of  the  statute,  the  amount  of  the  sum  due,  could 
not  be  questioned  in  such  an  action,  but  he    must  be 
sued  for  the  penalty  given  by  the  statute,  if  bis  account 
was  false.    But  the  Chief  Justice  of  the  Court  of  Com- 
mon Pleas,  (Sir  James   Mansfield)  before  whom  the 
cause  was  tried,  and  afterwards  the  whole  Court, 
held  that  the  statute  did  not  deprive  the  admin-  [  430  } 
istratrix  of  her  right  to  sue  the  master  for  all 
that  was  justly  due  beyond  the  sum  paid  to  the  officer, 
and  as  the  Jury  had  found  25L  to  be  due,  she  was  al- 
lowed to  recover  16/.  (ti). 

4.  The  payment  of  wages  is  generally  dependent  upon 
the  payment  of  freight :  if  the  ship  has  earned  its  freight, 
the  seamen  who  have  served  on  board  the  ship,  have  in 
like  manner  earned  their  wages.  And  as  in  general,  if 
a  ship  destined  on  a  voyage  out  and  home  has  deliver- 
ed her  outward  bound  cargo,  but  perishes  in  the  home- 
ward voyage,  the  freight  for  the  outward  voyage  is  due, 
so  in  the  same  case  the  seamen  are  entitled  to  receive 
their  wages  for  the  time  employed  in  the  outward  voy- 
age and  the  unlpadin|  of  the  cargo,  unless  by  the  terms 

f  I)  S7  6m.  3.  c«  7^9*Sh  7.  (u)  Armttrtng  v.  SmUh»\  Bos.  & 

PuU.  K.  JEL  399. 


of  their  coBtract  Uie  ootward  and  homeward  woj^tM 
are  conaolidated  iato  one  (x)»  Aod  if  a  ship  sails  (a 
several  phces,  vages  are  pajable  to  the  time  of  the  de« 
liverj  of  the  last  cargo  (1).  Upoo  the  same  priociple^ 
where  moaej  had  been  advanced  to  the  owners  in  part 
of  the  freight  outward^jmd  (he  ship  perished  before  her 
arrival  at  the  port  of  delivery,  it  was  held  that  the  sea- 
men were  entitled  to  wage<  in  proportion  to  the 
[  431  ]  monej  advanced  (y)*  (2)  If,  as  sometimes 
happens,  a  cbarter^part  j  be  so  framed  as  to  ex* 
clade  the  owners  from  demanding*  freight  for  (he  car- 
riage of  (he  ontward-bound  cargo,  unless  (he  ship  brings 
back  her  homeward-bound  cargo  in  safe(j,  it  seems  that 
snch  a  special  agreement,  whereby  (he  owners  consent 
to  relin^oish  a  benefi(,  to  which  (bej  are  entitled  by  the 
general  principles  of  law,  ought  not  (o  affec(  (he  sea- 
men,  or  deprive  them  of  their  general  right,  unleaa, 
ikeg  also  by   the  (erms  of  their  coo(ract  make  the  like 

(x>  Antnymm,  1  Ld-Baym.  639.    ierdam^  art.  214.    3  Ma^etu,  113. 
739.    12  Mod.  40e-  Ordin.  ^fJUi-       (y)  An^n.  2  Show.  283. 


(1)  The  same  law  wm  recognized  in  (Hies  v.  Ship  Cynthia, 
I  Peters.  Adm.  203.  And  in  Millett  v.  Stephens,  cited  in  page, 
433,  note,  post.  See  also  Luke  v.  Lyde,  2  Burr.  882.,  and 
Judge  Winchester's  decision,  cited  1  Peters.  Adm.  Rep.  186. 
Aod  if  the  ship  be  lost  on  the  homeward  voyage,  the  wages  up 
to  the  last  port  of  deliyery  and  half  the  time  there  are  to  be  paid. 
Johnson  v.  Brig  Walterstorfi^  1  Peters.  Adm.  Rep.  215. 

(3)  So  Judge  Winchester  held  that  if  a  ship  be  lost  before 
arrival  at  a  delivering  port,  the  wages  are  nevertheless  earn- 
ed, if  the  freight  be  advanced,  cited  I  Peters.  Adm.  Rep.  186. 
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Mgiigeoenti  oo  their  part(l)*  lodeed  it  wat  once  d«* 
cided  ID  the  Court  of  Admiralty  that  the  KameD,  who 
had  navigated  a  ship  chartered  hj  the  EaslJndia  Cooi- 
paojr,  and  which  had  delivered  her  outward-bound  car* 
go  in  the  Ea$tJndi$$,  but  was  lost  in  the  homeward 
▼oyage,  were  entitled  to  recover  wages  for  the  outward 
yoyage  from  the  master,  although  the  owners  had  cove- 
naoted  with  the  Company  not  to  demand  any  freight 
beyond  the  imprest  money,  of  which  the  seamen  had  ^ 
received  their  share,  unless  the  ship  returned  home  io 
safetj ;  and  sitbough  the  mariners  themselves  had  given 
bonds  to  the  master  to  the  same  effect  with  regard  to 
their  wages  («).  And  Chief  Justice  Holt  is  said  to 
have  decided  a  cause  tried  before  him  in  the  same  man- 
ner (a).  But  this  decision  of  the  Court  of  Admiralty 
is  reported  to  have  been  disapproved  of  by  the  House  of  x 
Lords,  who  in  a  case  arising  out  of  it  between 
the  master  and  the  owners,  gave  liberty  to  the  [  432  ] 
parties  to  appeal  to  the  delegates  against  the  deci- 
sion (b)*  Indeed  I  am  at  a  loss  to  find  any  principle  upon 
which  the  Court  of  Admiralty  could  have  held  these  bonda 
to  have  been  void,  and  have  thought  the  seamen  entitled 
to  more  than  a  proportion  of  the  advance  money,  unlesa 
the  bonds  were  deemed  to  have  been  obtained  by  op*; 
pressiQo  or  fraud.  It  has  of  late  years  been  usual  to 
stipulate  by  express  terms  in  the  articles  of  agreement 
signed  by  the  seamen  employed  io  such  ships,  that  in 

(x)  illicit  V.  RirwUiuon,  1  Bro-    727, 
P-  C.  102.  (b)  Buck  V.  JRawUni&n,  1  Bra. 

(a)  Edwards  v.  ChUd,  3  \em.    P.  C.  102. 


(1)  The  same  point  was  established  by  Judge  Winchester 
in  a  case  cited  in  Peters.  Adm.  Rep.  186. 
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5.  If  after  the  hiring  of  teamen,  the  owoers 
[  494  ]  of  a  ahip  do  Dot  thiok  proper  to  seod  her  on 


the  freighter^  there  ii  nothing  inconsUteot  with  the  provi- 
dons  for  their  reg^ation  and  goyemment.  It  is  competent  for 
ihem  to  connect  their  right  of  wages  with  the  owners  right  to 
fireight  upon  a  voyage  comprizing  more  than  one  port  The 
admiasion  of  the  validity  of  this  sort  of  agreement  is  predica- 
ted npon  the  fairness  of  the  transaction,  and  a  full  and  fair 
dbclosore  by  the  owners  to  the  seamen.  Bat  the  legality  even 
of  this  agreement  derogating  from  the  general  maritime  law 
was  denied  in  the  case  of  Edwards  v.  C^hild,  2  Vem.  727.,  in 
which  it  is  said  Lord  Holt  made  a  similar  decidon.  It  is  tme 
the  aothoilty  of  dds  case  has  since  been  questioned  and  may 
be  considered  as  overmled,  9ofar  a$  it  roliioMt  agremntnU^  by 
which  wage$  are  nmde  to  deptmd  on  the  earnimg  offrei^ilfC^rtth 
0%  to  the  contract  of  cffreif^^$newtf  but  no  fiuther  ;  for  the 
reiy  groond  on  which  itsauthorityia  denied  is  the  fact,  which 
appeared  in  the  cause,  that  the  seamen  had  veceired  their 
share  of  the  imprest  moiley,  which  was  all  that  had  been  re- 
ceived by  the  sliipowuers  or  captain.  * 

Tlie  freight  earned  in  a  voyage  constittttes  a  common  stock, 
and  in  the  hands  of  the  owners  is  a  trust  fund  to  be  accoonted 
lor  to  those  whose  industry  produced  it  A  clause  by  which  it 
should  be  stipulated,that  he  who  bears  the  labour  and  hasardof 
acquking  the  coBunon  stock,  sfaaU  bear  all  Uio  loss  and  not 
psorticipate  even  the  wreck  of  profit,  is  not  consistent  with  any 
just  notion  of  copartnenhip  or  common  interest  It  la  wholly 
Incompatible  with  every  idea  of  a  trast,to  permit  one  to  eat  op 
the  whole  estate ;  and,  as  an  agreement  to  grant  or  cede  it,  is 
wholly  destitute  of  all  actual^  as  well  as  moral  or  equitable  coo^ 
sideration.  It  is  a  tmdepaet.  It  is  in  its  very  nature  fraudulent 
as  to  one  of  the  parties ;  and  with  a  view  to  public  policy,  e> 
qually  repreh^islbie  fromtts  tendency  to  separate  theinterest 
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Ibe  intended  vojage,   the  seamen  are  to  be  paid  for 
the  time  during  which  they  may  b«%'e  been  employed  on 


»■  1^ 


from  the  duty  of  sailon)  and  induce  them  to  repair  by  embez- 
zlement, the  loss  which  such  an  agreement  subjects  them  to. 
I  am  therefore  of  opinion  that  the  only  legal  effect  of  such  a 
stipulation,  is  to  preclude  the  seamen  from  libelling  in  foreign 
ports,  until  the  yessel  return  or  the  voyage  be  ended ;  that  it 
is  invalid  to  produce  a  forfeiture  of  w^^es  ;  and  that  upon 
soliil  principles  of  law  and  policy,  freight  must  always  be  con- 
sidered the  mother  of  wages,  and  notwithstanding  any  agree- 
ment to  the  contrary,  where  the  former  is  earned,  the  latter 
must  be  paid. 

From  the  elaborate  opinion  of  the  learned  Judge,  the  fore- 
going extracts  are  the  more  copiously  made,because  it  presents 
a  striking  view  of  one  side  of  the  question*  In  Johnson  v.  Sims, 
1  Peters.  Adm.  Rep.  215.,  on  the  construction  of  the  foUowiiii; 
clause  of  a  shipping  paper,  ^^  no  officer  or  seaman  belonging 
to  the  said  ship,  shall  demand  or  be  entitled  to  his  wages  or 
any  part  thereof,  unit/  the  arrwal  of  the  said  ship  at  the  above- 
mentioned  port  of  dischaige  in  Philadelphia,  Judge  Peters  de^ 
cided  that  the  clause  amounted  only  to  a  stipolatlon  not  to  be  «»• 
titled  to  demand  or  receive  peufment  of  the  wages  but  in  Pldl^ 
adelphia.  it  did  not  alter  the  substance  of  the  contract  or  the 
•peratioh  of  law,  but  merely  as  regarded  the  time  and  place  oj 
poftnent.  It  was  not  a  contract  that  the  risk  should  be  insure 
ed  or  the  arrival  guaranteed  by  tlie  mariner. 

The  same  principle  was  decided  in  an  action  brought  by  a 
mate  to  recover  his  wages  upon  the  following  case.  The  ship- 
ping paper  contained  this  clause,  ^^  do  officer  or  seaman  shall 
^  demand  or  be  entitled  to  hie  wages,  or  any  part  thereof,  tm- 
^^  til  the  arrifocd  of  said  vessel  at  Beverly,or  her  port  of  discliarge 
*^  and  her  cargo  delivered.''  The  vessel  arrived  at  Corunna,di»> 
charged  her  cargo,  and  thence  sailed  In  ballast  to  Bordeaux 

66 


c^«** 


tke  Tcsd  far  there,  Am 

&Sevall,J&  were  «r«fiMaB  tfcal 
te  tJbe  dtfppiflg' fsper,  refaCedod^tothe 
g<r  ^ffm^mtmi  gf  tlie  ws^iei,  agreeably  to  tke 
fcrtiierfgwiiriwirfteaieahithemcrckmtB^»nice(lCgL 
Lu  134. 140  Mct  6.)wUch  coddes  tJbe  awner  to  cfan  «ae 
AfviofUf  wapsat  ereiy  port  of  dbdnige,  aalcs  Ae  caa- 
tfarfkeespreiiYfitfpalatedfaodwaswiCacoBdftiaB  piLcedeM 
to thereeoreffyof  wages;  and  lartlier,t]iaiBoffdeaaK  aaiiiot 
CarQBiia,BNiitbecaiHidered  the  bit  port  of  dfachaife:  tiiat 
tlie  going  there  was  without  doobt  a  measure  beneficial  to  tiia 
iro)rage,and  adopted  witiurat  tlie  consent  of  die  marineta,  sal 
over  wliieb  thej  had  no  cootroL  The  Comt  acconfiB^  ad- 
ja4c«4  w^es  to  the  plahitiirto  the  airiTal  of  the  vessel  at 
BordeaoE,  and  half  the  time  she  was  there.  AndABMi,C/. 
said,  thatifbj  the  crafty  sabtility  ofa  merchant  the  wofdhad 
been  «9ikiir  instead  of  fMlO,  he  iiioaki  hold  it  T^^d  as  against  the 
seaman,  whom  the  Court  were  bound  to  protect  against  their 
own  thoughtlessness  and  inconsideration.  Mellett  t.  Stephens, 
Essex,  November  Term,  S-  J.  C,  A.  D-  1800.  MSS. 

But  in  a  sabse4)uent  case  on  an  action  brought  bj  a  mariner 
to  recover  wages,  the  shipping  paper  contained  the  foilowiog 
written  clause,which  before  signing  was  explained  to  the  ma- 
rioers,— -^  And  we  do  further  agree  andcixisentto  ship  for  the 
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alto  that  they  should  recover  such  damage  by  an  action 
upon  the  agreeaient  (2).    The  French  Ordinance  alio 


^^^aboTe-mentioned  voyage''  (which  was  from  Salem  to  Ham- 
buiighy  and  any  other  ports  the  master  deemed  it  best  to  pro^ 
ceed  to  and  back  to  Salem),  ^^  and  that  if  any  capture  is  made 
**  of  said  brig  or  cargo  hy  any  vessel  of  war  or  any  persons 
^^  wliatsoerer,  and  the  vessel  and  cargo  condemned  or  is  res- 
^  trained  from  the  owners,  then  we  agree  that  our  wages  that 
(^  nMay  be  due  to  us  shall  not  be  paid  to  us,  or  any  part  thereof 
^*  b^  the  owners  of  said  brig  andcargo,  until  they  recover  back 
^'  said  brig  and  cargo,  or  receive  compensation  for  the  same^ 
^^  and  if  not  recovered  back  nor  no  compensation  therefor,  then 
««  we  agree  to  bear  the  loss  of  all  our  wages,  and  to  be  satisfied 
^  and  contented  with  nothing  more  from  the  owner  than  our 
^^,  months  advance  wages,  which  we  have  received."  The  brig 
sailed  to  Hamburgh  and  there  discharged  her  cargo,  and  after 
taking  in  another  cargo  at  that  port,  proceeded  to  Surinam  and 
there  delivered  her  cargo,and  took  on  board  another  cargo,  and 
on  her  passage  to  Salem  was  captured  and  condemned,  and  no 
compensation  ever  received  by  the  owner.  The  cargo  was  in* 
sored  to  its  full  value,  and  the  brig  to  two  thirds  of  her  valuei 
which  infrurance  had  been  paid,but  the  freight  was  not  insured. 
The  Court  wfere  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.  Goodridge  v.  Peabody,  &c.  Essex,  April  Term,  S.  J. 
C.,A.D.  1803.  MSS. 

(2)  And  in  the  Admiralty  Courts  proper  compensation  in  the 
nature  of  damages  will  be  allowed  the  seamen  in  such  cases. 
But  the  amount  is  discretionary.  Woolf  v.  Brig  Oder,  2  Peters. 
Adm.  Rep.261 .  The  same  principle  is  admitted  as  the  law  of  the 
admiralty  in  2  Brown.  Civil  and  Adm.  Law.  533.  But  if  after 
the  voyage  hoe  commenced^  it  is  broken  up  by  the  act  of  tl^  mas- 
ter or  owner,  the  French  Ordinance  (Ord.  lib.  3.  tit.  4*  art.  3. 


4tt  MKE.nr.  cUiF.a 


tracts  tfe  iMjiMflt  of  nfM  far  the 

tf  iyyim  Ike  ship  «  two  Mhtr 


1  Valin,686.)  ptoridei,  that  tfie  aenKB  faired  for  ^e  rcjago 
ihafl  be  pdd  tbcir  entire  w^es  for  the  Tojagc,  Md  tboR  khcd 
bjr  the  oiODth  the  entire  w9geB  doe  for  the  time  thejfaare  serr- 
ed,  and  ibr  the  time  oeceaBarjr  to  enable  them  to  retoni  to  the 
port  of  departore  ;  and  both  shall  be  paid  for  their  mainte- 
nance nntil  tliey  arriTe  tliere.  Potliier,in  his  remarics  on  tliif 
article  (Loo^pe  de  Matelots,  n.  803.)  sajv,  ^  tlie  master  oi^ 
not  tobe  discliarged  fromhisenga^ementB^becaase  tliebrealdng^ 
op  of  the  roj9ge  was  liis  own  act,  and  a  debtor  cannot  bj  hn 
own  act  dischai^  himself  of  liis  obligation.^  In  Hojtr.  Wild- 
fire, 3  John-  Rep.  518.,  Chief  Jostice  Kent  in  delivenng  the 
opinion  of  the  Comt  said,  ^  that  the  role  on  tlus  subject  In  tiie 
English  law  does  not,  I  apprehend,  differ  firom  the  marine  bw 
of  France,  though  I  have  not  met  with  any  adjn^^  case  in 
point,  and  a  recent  nisi  prios  decision  (Ealcen  y.  Thorn.  5  Esp. 
N.  P.  C.  6.  cited  post,  444.)  looks  strongly  the  other  way." 
Lord  Ellenborongh  in  that  case  said  the  rule  in  general,  that 
the  ship  must  perform  her  voyage  toentitle  the  seamen  to  wa^es. 
"  Bat,''  says  Chief  Justice  Kent,  "  the  rule  that  the  voyage 
must  be  performed  is  certainly  not  universal,  and  without  ex- 
ception. A  voyage  lost  by  the  fraud  or  misconduct  of  the 
master,  and  that  so  palpable  as  not  to  be  denied,  is  not  within 
the  reason  that  freight  is  the  mother  of  wages-  The  counsel 
for  the  plaintiff  in  Abemetby  v.  Landale,  Douglas.  539.,  stated 
it  to  have  been  held  that  if  a  ship  be  seized  for  debt,  or  for 
having  contraband  articles  on  board,  the  sailors  had  a  right  to 
the  wages  up  to  the  time  of  seizure.  What  decision  or  au- 
thority was  alluded  to,  does  not  appear ;  but  this  is  undoubted- 
ly the  settled  doctrine  in  the  treatise  on  the  English  marine 
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oot  find  meiiliDoed  io  tb^  moip  wcieBt  feaJawf ;  them 
ftre,  ibe  probibilioo  pf  coiMieree  by  the  goF^rMneot  ^ 
the  couDtrjr,  to  which  (he  ship  beloegs*  wUb  the  coHoirjr 
to  which  it  if  desiincd,  (which  must  aiwayii  take  |rtac<f 
if  a  war  happens  between  the  two  countries)  and  an  em* 
bargo  ioiposed  in  the  lading  port  The  latter  case  does 
not  io  general  disaolve  the  contract  betweea  the  owners 
and  the  merchant  bj  the  law  either  of  France  or  Eng* 
lands  as  I  have  already  meotioned  (g);  yet  it  may  be 
reasonable  on  such  an  occasion  tp  discbarge  the  greater 

(j^)  Jinte,  [Mirt  3.  chip.  Ill  sect  4. 

law.''^  The  learned  Judge  theo  cited  the  same  doctrine  from 
the  Sea  Laws,  p.  457.  Malyne,  p.  105.  And  in  the  principal 
case,  where  the  ship  had  been  condemned  for  having  contra- 
band goods  on  board,  and  the  mariner  was  shipped  on  a  differ- 
ent voyage  from  that,  which  mider  a  pretended  necessity  was 
pursued,  the  learned  Judge  stated  it  as  the  opinion  of  the  court, 
tliat  the  mariner  was  entitled  in  a  eommtm  action  for  wage$^  to 
recover  for  his  wages  from  the  time  he  shipped  on  board,  until 
his  return  to  the  port  of  departure,  deducting  the  sums  paid  him 
in  advance,  and  the  wages  received  while  In  another  service* 

Molioy  (vol.  1.  p.  S64.  book  2.  ch.  3.  sect.  7.)  is  of  the  same 
opinion.  And  Rocous  seems  to  think  that  the  seamen  are  en- 
titled to  their  stipulated  wages,  if  the  vojage  is  not  performed, 
provided  they  have  been  guiHy  of  no  iault,  by  which  theil* 
wages  woi^d  be  forfeited.  De  nav.  et  naulo,  n.  4S.  cited  in  a 
note  to  3  John,  ilep*  322.  in  the  ease  above  stated. 

The  general  doctrine  as  taAe  fight  of  the  mariners  tol:hei% 
full  wages,is  recc^gnized  by  Judge  Petets  in  Woolf  v.  BrigOder 
above  cited,  and  Moran  v.  Baudin,  2  Peters.  Adm.  Rep.  415., 
and  Quirk  v.  Ship  Penelope,  id.  276.,  and  Hindman  v.  Shaw, 
2  Peters.  Adm.  Rep.  264. 


Mxrir.  (Sir. 


the  CMrtnct  aade  vilh   dbas.      ]k«  ff 
]  CMfMe  viih  the  rfrip^  they  vO.  V  kmd  hj  the 

lewtt,  be  calilM  le  ther  wagee  dariiig  the  pe- 
ffieder4ete0f'm(ft> 

e.  b  the  csK  ef  eUfvreck  it  b  the  dstf  eflhe  ses- 
■es  fo  esert  IheaeelTCS  fo  the  alaoet  to  eeTe  ai  mmdk 
m  poeeibie  of  the  TCMel  aad  cargou  If  the  earga  m 
mwtif  wmd  m  pfperfioa  of  the  Erc^ht  pud  bjr  the  acr> 
cheat  ia  reepect  thereof,  it  seeaM  vpea  priaciple  Oat 
the  leaaMa  are  aho  eaf  Med  to  a  proportioa  ef  their 
v^et ,  aod  thia    b  eapreaalj  directed  by  the  .FVnch 

jk)  Beth  y.  Tkmpttm,  3 Boa,  IcPilL  405. 


b  case  the  rojage  is  broken  up  Ufort  the  dtpa»tmt  of  the 
•Up,  the  French  Ordbance  (nhi  sopra)  fMroTidea,  that  the  sea- 
SMi,  if  hired  by  the  Tojage,  shaO  be  paid  for  tiie  time  taken 
npb  rigginf  and  eqoippbg  tiie  ship,  and  liaye  one  foorth  of 
tbeir  wages ;  and  those  engi^ped  bjthe  month  ahaU  be  paid  In 
proportion,  r^^ard  being  had  to  the  ordinafj  leagtfa  of  tbe 
iTDjage.  Valin  sajs  (p.  687.  686.  toI-  1-)  that  tlie  ConsohtD 
del  mare^TOS  b  a  lilte  case  to  tiie  seamen  hired  bj  tlie  Toyage 
one  iialf  instead  of  a  fonrtli.  As  to  seamen  liired  by  the  montk 
lie  says,  that  the j  are  to  l»e  paid  for  the  dajs  employed  b 
eqoipping  the  ship,  but  how  moch  beyond  this,  is  difficult  to 
ascertab  from  the  langoage  of  the  ordinance ;  hot  on  the  whde 
heconsiderstliat.the  correct  rob  will  be  to  give  to  such  sea- 
man one  fourth  of  the  wa9es,wliich  would  ordinarily  be  earoed 
In  the  conne  of  soch  a  voyage,  at  soch  monthly  wages. 
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Ordioaace  ({)•  And  for  their  labbor  io  saviog  the  car- 
go  or  the  remaioa  of  the  ship,  Ihej  as  well  .ai.  other  per- 
sons, may  be  entitled  Io  a  recompense  by  way  of  sal- 
vage. By  (he  laws  otOleron  {K)^  if  in  the  case  of  ship* 
wreck  <<  the  seamen  preserve  a  part  of  the  ship  and 
'*  ladings  the  master  shall  aUow  them  a  reasonable  con- 
"  sideratioa  to  carry  them  home  to  their  own  country  : 
*<  and  in  case  they  save  enough  to  enable  tl^e  master  to 
"  do  this,  he  may  lawfully  pledge  to  some  honest  perr 
^*  sons  such  part  thereof  as  may  be  sufficient  for  the  og« 
<*  casion.*'.  By  the  laws  of  Wiahuy  {I),  /^the  mariners 
<<  ac^  bound  to  save  and  preserve  the  merchandiae  to 
^  tbe  utmost  of  their  power,  and  whilst  Ihey  do  so,  (ce 
**fmi$ant,  according  to  the  French  translation,)  ought  to 
^  be  paid  their  wages,  otherwise  not.''  By  the^Han- 
seolic  Ordinance  (m),  **  if  a  ship  happens  to  be 
<<  east  away,  the  mariners  ara  obliged  to  save  as  {  436  ] 
«  much  as  in  them  lies,  and  the  master  ought  to 
'*  requite  them  for  their  pains  to  their,  content,  and  con* 
*'  vey  them  at  his  own  charge  to  their  dwelling  places  ; 
^  but  if  the  mariners  refuse  to  aasist  the  master,  in  such 
^  case  they  shall  have  neither  reward  nor  wages  paid 
<*  them.''  It  is  not  quite  clear  from  the  language  of 
these  ancient  Ordinances,  whether  the  payment  directed 
to  be  made  to  seamen  on  those  mehncholy  occasions,  is 
to  be  a  reward  only  for  their  labor  in  the  salvage,  or  a 
recompense  for  their  former  services  in  the  ship,  for 
which  according  to  general  principles  they  are  entitled 
to  no  payment,  if  no  freight  is  earned*  But  Cieirac  in 
his  commentary  on  the  laws  of  Oleron  (n)  says,  that  by 


(i)  lJir.%  ^i.  4-  L9ffer9 de» Mo'  traatUtion in  Jfiil^. 

reiift.  an  9.  («)  Art.  44w 

f*)  \rt3.  (fi)Art.3. 
[0  Art  15.    According  to  the 


s 


4M  Torn.  cBJip. B. 


tfce  jtmr  IM3  (a)^  it  ii  wiiMiiil,  tkc  tk^ 

e  M  orach  «•  thej  cm  frm  sMpviMk,  acd  k  ikit 
the  aactcr  k  boaarf  (o  pay  IWa  their  wag^  aad 
ic  give  f hen  a  farfher  rcvani  fer  their  bhor  oot  of  the 
goods.  Afld  the  flMooolac  Ordiaoece  of  the  year 
1614  (p)  espreoaly  directo,  that  if  oo  aoch  ef  the  ahip 
be  aaved  oo  eifeolo  the  Tolee  of  tile  wages  ef  the  sea- 
fiiej  shell  be  paid  their  whole  voges.  lo  like 
oer  the  Off^Boaeeeor  JbffarvlMi  (f),  aed  the  FwauM 
Oi'dhiaiiie  (r),  also  expresdjr  direct  the  payoieaA  of 
wages  oot  of  the  relicts  and  OMteriaisof  the  ship. 

I  hai^e  not  beeo  oble  to  fiod  ooy  deciaiiNi  ef  ao 
r  437  ]  Eoglbh  Court  oo  this  poiot,aad  the  legislalore 
*has  made  no  prorision  relatiog  to  it.  As  an  io- 
docemeot  to  the  marieefo  to  esert  theatsehres  io  the  hear 
of  danger,  it  asay  oot  bo  onfit  to  hold  oot  to  them  the 
prospect  oroblainiifg  their  w^es,  if  they  save  so  aiBch 
of  the  ship  aa  shall  be  suflcieot  to  pay  them ;  bat  f  be?r 
elahB  dpoo  the  ship  seeitts  oot  to  extend  to  a  case, 
wherelo  according  to  the  principles  of  the  laor,  opou 
whicb  their  claim  is  foimded,  no  wages  are  payable  fo 
them  (I). 

(•>  Tit  Average,  art  1%  (r)  Lir.  X  tit  4.  J^t^en  deeMt^ 

(p)  Tit.  9.  art  5.  telet$t  art-  9.  and  VaUn  thereoo- 

(9)  Art  319.  2  Magem^  114. 


(1)  But  Judge  Winchester,  in  a  cas^  cited  in  1  Peteis.  Adat 
Rep.  186.,  seemed  to  consider  wages  as  due  in  snch  a  case.  He 
said,  ^'  the  contract  of  the  sailors  is  a  species  of  copartnership 
between  them  and  the  ownen.  If  tdl  is  lost  the  sailors  Isse 
tiieir  wages ;  but  tf  allls  not  lost,  that  wliich  remains  of  dhi^ 
and  freight  is  a  common  proper^  pledged  for  the  payment  of 
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7.  IiASTLr.  As  to  the  time  of  payment. 

By  the  Articles  of  agreement  aooexed  to  the  sta- 
tute (s)  made  for  prevenfmg  the  desertion  of  seamen 
from  ftfaips  trading  to  the  Wtsi-Indits^  and  which  are  in 
common  use  for  other  voyages  alsoi  it  is  stipulated, 
that  the  seamen  shall  not  demand  or  be  entitled  to  any 
part  of  their  wages  until  the  arrival  of  the  ship  at  the 
intended  port  of  discbarge,  and  delivery  of  her  cargo, 
nor  in  less  than  twenty  days  if  they  are  not  employed  in 
BQch  delivery.  The  port  of  discharge  here  mentioned 
seems  by  the  form  of  the  articles  to  be  the  foreign  port, 
to  which  the  outward-bound  cargo  is  destined:  but  I 
father  conceive  it  to  be  meant  of  the  port  of  discharge 
and  delivery  at  the  ship's  return  to  this  country ;  for, 

(f )  XT  Gm.  3.  c«  73. 


wages.  Freight  gained  and  put  on  shore  in  the  coarse  of  the 
voyage  is  saved  from  a  subsequent  shipwreck.  It  goes  into  the 
common  stock;  hut  like  the  savings  from  a  Tvrech  is  to  the  last  nail 
end  cable  hypothecated  to  the  wages*  Even  after  abandonment  to 
underwriters,  it  is  still  pledged  in  their  hands  to  the  sailors." 
See  also  the  deciuons  of  Judge  Peters  in  Giles  v.  Brig  Cynthia, 
2  Peters.  Adm  Rep-  203 ,  and  Weeks  v*  Snow  Catharina  Ma- 
ria, Id.  424.  Frothingham  v.  Prince,  3  Mass.  Rep*  568-  Tay- 
lor V.  The  Cato,  1  Peters.  Adm-  Rep.  54-  Dunnett  v*  Tomha- 
gen,  3  John.  Rep-  154.  In  this  last  case  the  ship  and  cargo 

• 

were  abandoned  at  sea,  and  the  crew  took  seven  boxes  of  the 
cargo  in  the  boat  which  were  afterwards  carried  into  the  port 
of  destination  by  the  crew  of  another  ship,the  court  held  that 
no  wages^  as  such,  were  due,  because  no  freight  was  eartied ; 
but  the  mariners  might  be  entitled  to  a  compensation  in  the 
nature  of  salvage^  as  an  equitable  lien  on  the  goods  saved  by 
them  in  the  boat. 
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Htm  J 

labt  pnd  m 

be7«0d  the  wem^  wmj 

vtfiet,  cscredJBg  #ae  wimidg  of  ifcc  wign,  vUdi  wktM 
'^  be  dw  at  the  fine  of  nch  pajam,  Htl  ndi  dopw 
^  rtmaBhJi  r«fm  to  Gratf  Briimim^  mlnlmmd^mlbt 
^  pfauitalioef,  or  to  toae  olher  of  hh  Majcaty's 
^  ioM  vliereto  thejr  beloag,  and  §nm  whaace  they 
^fifffC  fitted  oaf;  and  ifaaj  ancb  aaatar or  ovaerof 
^  aacb  aMfcbaot  ship  or  tomcI  aha!  pay  or  adraace,  or 
^  caaae  to  be  paid  or  adraaced,  aajr  wi^ea  to  aaj 


If  a  ihip  lo  dbtrea  be  atNmdoDed  bf  the  nuater  aad  all  tbe 
ere  w,  except  oae  man,  who  is  kfi  either  by  deal^  or  accideal, 
he  is  diflchafged  from  his  cootract  as  a  niariner  of  that  ih^ 
and  becomes  entitled  to  salyage*  Masoo  t-  Ship  Blaireaii,  t 
Craoch.  Rep.  240.  So  in  case  of  abandonment,  and  sabseqoent 
salvage  hy  the  erew^  they  are  entitled  to  compenaition.  Tay- 
lor T*  The  Cato,  cited  abore. 

b  the  above  cited  case  of  Frotbingham  v.Piince,theCoiiii 
held  that  the  insorer  on  the  $hip  was  bound  to  pay  to  the  own- 
er the  wages  of  seamen,  which  the  owner  had  been  compelled 
to  pay  the  insurer  having  received  salvage  from  the  wreck  of 
the  ship  beyond  that  amount.  The  ship  had  been  wrecked  la 
her  homeward  voyage,  and  the  cargo  and  freight  wholly  lost 
The  whole  wages  to  the  time  of  the  loss  were  allowed  This 
does  not  distinctly  apj>ear  from  the  report ;.  but  I  have  ex- 
a,mi]ied  the  record- 
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«•  inM  of  uitfiacfr  aboTe  the  Mid  tioi«tjr^  tadh  MMer 
«•  OT  owiier  %hM  forfeit  and  psy  dawdle  tba  aiooey  ha 
^  ihall  to  pajr  or  adf  aoee,  to  be  reeo? ered  io  the  HigH 
^  Coort  of  Admiralty  by  any  person  who  diaU  6ral  dfak 
^  cover  aod  iaform  of  the  same.''  (/) 

And  by  the  articlea  of  agreeoent  preacrlbed  by  the 

etatute  made  to  regulate  the  manner  of  carrying  slaTes 

in  BrUi$k  ships  from  the  coast  of  Africa  (m),  the  maater 

engages  *'  to  pay  one  monih*$  pay  after  the  land- 

^  ang  of  tbeslsTes  in  the  Wt9t4niit$^  or  Anur^  [  4M  ] 

^  icUf  ten  days  before  the  sailing  of  the  ship  on 

^  lier  homeward-bound  passage/*    And  the  officers  and 

mariners  engage  **  not  to  demand  their  wages,  or  any 

<*  part  thereof,  except  the  value  of  the  fourth  part  of 

^*  their  wages  to  be  supplied  in  stops  {x)  or  other  oeces^ 

<*  series,  and  one  month's  pay,  with  their  short  allow* 

^*  ance  money  then  due,  in  the  fFesMnilisa,  or  ilmerftca, 

<*O0tiithe  ship's  arrival  at  her  delivering  port  (y),  ex- 

*^  cept  they  shall  be  impressed  or  enter  on  board  any  of 

**  his  Majesty's  ships  (jr),  or  be  discharged  by  mutual 

«(  consent  agreeable  to  the  certificate  specified  in  the 

*•  act' • 

Policy  requires  that  the  wages  of  seamen  should  not 
be  paid  to  them  in  foreign  countries,  as  well  to  prevent 
desertion,  as  to  preserve,  for  the  benefit  of  their  fami- 
lies, the  money,  that  might  otherwise  be  spent  in  idle* 
ness  and  debauchery.    The  French  Ordinance,  so  often 

(f)  8  Om.  1.  e.  24  «.  7.     This  ru)  39  Gm,2. e.  80.  flobednl^  A. 

Statute  WM  made  parp«tttd  by  2  {x)  By  the  30tb  •eetimi  of  thie 

0«e.  3.  c.  38.  ff.  7.    A  •lolUr  pro-  tuttuteytlie  nuwter.niut  wMt  eupplf 

Tisioo  ia  contained  in  the  12tbtee«  alops,  tobacco,  apirita^or^ycMher 

tion  of  tlie  tMftiia  13  Oe:  3. «.  30.  article  whatever  beyond  thia  a- 

with  reapect  to  ahipa  lioenaed  to  auHint* 

carry  augar  from  hia  Majeat^a  (y)  Thia  appeara  by  the  articlea 

eugmr  colonieain>aiwrlw  to  fiifeign  to  be  a  deUverinf  port  in  Europe, 

parts  of  Ewrtpe.  {:)  Ani0ip»n,  3«  chap.  4.  sect.  <L 
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Meet  hv  ben  MppBed  Vf 

Iket  ci—try^  vhicfc  fwlafcit  the  peyaieirt  of 

tavUchthe  dbip  deee  eet  heleefr  vifWat  tks 

ef  the  FtmiA  tmmtwi  m  a  fera^i  cewtiy^  aad 
b  FnMce  ef  the  eSccfs  of  the  ehMee  (e).    The  Oidi- 

mmee  ^  BMerdmm  (jk}  hsTieg  eeeclcd,  «  Theft 
(440  ]  •<  theyUI  veges  eftbe  ihip'i  ceeyeoj  ihdl  a|. 

^  vejs  be  deeewd  to  he  emed,  whether,  eoe 
*^  or  Bore  covplele  rojwgn  heye  been  eiade  m  fore^ 
^  puti,  evea  thoegb  the  ship  ehoeld  enenranb  happee 
«<  to  be  hMf,"  adds,  ^Ihat  the  outtter  sbatl  be  Migt4  to 
<<  paj  to  bb  people  eveiy  lioe,  if  Ihey  reipiire  it,  at 
^  least  the  luUf;^  **  bet  that  wbeo  aojr  dispate  arises, 
M  thej  shall  not  go  to  lav  id  fbreigB  perls,  nor  give  ooe  • 
**  another  aoj  trooble,  oo  forfeit  ore  of  vbat  wages  or 
^  oHNilhly  pay  shall  reoMia  oapaid."  By  the  articles 
of  agreeoieot  for  serYire  io  a  Duiek  ship,  which  were 
proved  in  eridence  at  the  trisi  of  an  actioo,  broeght  ia 
this  coootrj  bj  .  a  seaman  against  the  master  for 
wsges  {e)f  it.  was  stipulated,  that  io  case  one  or  more 


{fiyP9$hier,  Loaage  det  Mate-  inaiiituiiedaltlioQglitheTeMelliad 

lots,  met.  3.  S  3.  been  leized  by  an  Eti^^GA  thip^ 

(A)  2  Magm^  113, 114.  brougbt  into  this  country,  and  sold 

(e)  Oimar  v  »t.<y0r.2Ilen.Blac.  bere,  ander  the  aathoritj  of  the 

603.1n  eon vquence  of  theconclod*  Government ;  theaaster  and  crew 

jog  clause  of  these  articles,  it  was  not  being  made  prisoners.* 

held  that  the  action  could  not  be 


*  But  see  Sigard  ▼.  Roberts,  3  Bsp.  N.  P.  C.  71.  cited  post,  p.  443. 
and  Limland  ▼.  Stephens,  3  ^p.  It.  P-C. 269.  cited  post,  451.  See  also 
IVUlenden  t.  TheForsoket,  1  Pbtera.  Adm.  Rep.  197  This  Ust  was 
the  case  of  a  Danish  seaman  suing  lor  wages,  under  articles  like  those 
mentioned  in  HuUe  ▼.  Heightman,  in  the  text.  He  alleged  that  he  was 
diseharged;  but  the  master  agreeing  to  take  him  on  board  again,Judgs 
Peters  £clined  jurisdiction ;  but  be  said  where  the  Toyage  had  ended 
here,  or  had  been  broken  up,  or  the  •eaacn  had  been  groialy  oppres- 
•ed. 
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complete  Toy^ges  should  be  made  out  of  the  coootry, 
tbe  matter  should  at  oFery  «eeofiiI.  place  of  delivery  se- 
care  to  the  seamen  two-lhirds  of  their  wages  by  an  or- 
der on  his  purser  or  correspondent  at  RolUrdam  ;  but 
that  none  of  the  seaman  should  institute  any  suit  against 
the  master  in  foreign  countries.  By  the  articles  of 
agreement  made  at  Aliona  for  service  in  a  Danish  ship^ 
which  were  proved  in  the  like  manner  at  another 
trial  (d),  it  was  stipulated  that  no  one  should  [441] 
demand  any  money,  while  abroad,  from  the  mas- 
ter, but  every  one  should  content  himself  with  the 
money  received  upon  hand,  until  the  completion  of  the 
▼oyage  to- the  satisfaction  of  the  master  and  his  owners, 
and  until  such  time  as  the  ship  should  have  arrived  at 
AUona ;  and  it  should  at  all  times  be  at  the  option  of 
the  master  to  give  them  money  while  abroad,  or  not. 

By  the  law  of  Amtrica  a  seaman  is  entitled  to  receive 
one-third  of  his  wages  due  to  him  at  every  port,  where 
the  siip  unlades,  and  delivers  her  cargo  before  the 
voyage  is  ended,  unless  the  contrary  is  expressly  stip- 
ulated in  the  contract  (e).  (1) 

(//)  HuUe  9.  MeUmrni^  at  Guild-        (e)  Acts  of  Ctngrut  of  1790,  c. 
ImII,  oonun  Z«  BUmc^  J.  Sit.  p.  M.    39.  t.  6. 
T.  1801.    3  Easi.  Rep.  145. 


(1)  What  constitutes  a  port  of  deliveiy  has  been  a  subject 
of  controversy  in  several  cases.  If  the  ship  be  bound  on  a  trad- 
ing voyage  and  go  to  some  ports  with  a  cargo,  and  to  others  in 
ballast,  it  has  been  a  question,  where  the  ship  has  been  after- 
wards lost,  whether  wages  were  due  beyond  the  time  of  the  last 
delivery  of  cargo.  In  Giles  v.  Brig  Cynthia,  1  Peters.  Adm. 
Rep.  203.,  where  the  ship  went  on  a  trading  voyage  to  the  Bay 
of  Honduras,  for  the  purpose  of  loading  with  woods  and  other 
productions  of  that  coast,  and  after  going  to  several  ports,  was 


hjrthestatalnbcfam 


wrecked  OB  iMrpMH^  to  Jaserica^vdlge  Peten  aid,  c^fireigbl 
docs  sot  ahrays  Iflpij  IbM  It  k  DsalvB  aKicevv  frre  fiir  Ike 
trjmportjtloB  of  foodi;  lik  ^pfied  to  all  icwoiih,  Hie  or 
conpcooatfoB  poU  lor  die  ow  of  dupo,  ather  fiir  m  catire. 
▼ogrago^are  tfvidcdfcitooectionsorcngayedHiy  tfce  Boath,  or 
ODj  period.  There  can  be  no  disdnctloB  ia  leaaoa  wmd  la:<r, 
whether  tlib  6e%lit  or  hire  be  actodljr  paldjiy  one  lor  the  we 
or  ciiafteriiigoftlieTeflwl  of  another;  orwiK^erheoendihio 
oim  reowl  for,  or  with  a  cngo  to  a  dmiifnitfil  poit;  which 
cargo  is  to  be  obtained  with  f mdi  or  credit  tliere,  or  goodi| 
monej  or  Mils  sent  In  and  with  the  sh^.  Tfiesenrioes  of  tlie 
seamen  entitle  them  to  tlieir  wages  for  tlmt  portion  of  the 
Tojage  thej  hsTe  so  fiu*  con^leted*  A  port  of  destination,  it 
will  be  seen,  is  in  this  respect,  the  same  asa  port  q£  actual  de- 
li veiy.  And  it  matters  not  that  the  Tessel  did  not  cany  tluther 
any  goods,  but  went  in  ballast.  She  earns  her  freight  and  the 
wages  are  dae  out  of  it,  as  much  in  legal  contemplation  as  if 
she  had  been  folly  laden ;  so  it  is  if  she  bepartialbf  ladenj  at  ts 
tkU  can.  Was  it  ever  known  that  wages  were  appointed  ac- 
cordii^  to  the  qoantom  of  cargo  tiie  merchant  chooses  to  ship  ? 
If  a  merchant  sends  the  yenel  of  another  for  cargo  to  a  desigasp 
ted  port  and  obtains  none,  he  who  hired  the  ship  most  pay, 
empty  for  fidU  Why  then  should  the  case  of  the  8ail<»'  not  de- 
pend on  the  same  principle,  and  have  the  same  measure  meted 
to  him,  both  in  the  case  of  the  vessel  sent  by  the  owner,  and 
tliat  of  one  chartered  T^  And  the  learned  Judge  decreed  wages 
to  be  paid  to  the  bay  of  Honduras.  See  also  Cranmer  v.  Ger» 
non,  2  Peters.  Adm  Rep.  39a 

Judge  Winchester  (in  1  Peters.  Adm.  Rep.  186.)  says,  ^  if 
the  parties  stipulate  that  the  vessel  shall  proceed  to  A^to  receive 
a  cargo,  and  go  from  thence  to  B.  and  unlade  the  same,  and 
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Tboflf  u  to  ships  engaged  in  foreign  voyages^  M  i« 
enacted^  that  npon  the  arrival  of  aojF  ship  io  Oteat 
Brikiin  from  parts  Iwyood  the  seas,  the  master  or  eom- 
mander  shall  be  obliged  to  pay  the  seamen  thereto  be* 
loBf log  their  wages^  if  demaoded^  in  ikirijf  dlays,  after 


receive  on  board  another  with  which  to  proceed  to  C. ;  upon 
the  arrival  and  dtettvery  of  which  last  cargo  at  C,  a  certain 
freight  shall  be  paid  and  not  otherwise,  the  voyage  does  not 
terminate  mtll  the  arrival  at  C. ;  nw  an  A  and  B,  ports  of  de- 
Mvety  at  whid^  freight  i*^  earned.  But  as  this  constraction  arises 
from  the  agreement  of  the  ownen  and  freighters)  it  can  in  no 
wise  fiiiibence  the  right  of  tiie  seamen,  relatively  to  whom 
the  agreement  has  no  operation.  Every  port  where  an  out* 
vard  cargo  is  unloaded,  is  to  them  a  port  of  delivery,  and  wa- 
ges to  that  time  are  earned'^ 

The  above  case  of  Qilesv.  The  Cynthia,  was  distinguished 
by  Judge  Peters  from  Hemaman  v*  Bawden  et  al.  3  Burr,  1844. 
ffe  said  the  voyage  there  was  from  England  to  Spain,  with  a 
load  of  fish  to  be  caught  on  the  banks  of  Newfoundland,  where 
the  ocean  and  not  a  port  of  delivery  afforded  the  caigo  ;  and 
Ae  voyage  was  in  its  nature  and  objects  entire. 

So  in  Marshall  v.  Montgomery,  2  Dall.  Rep.  170.,  where  a 
lAiip  at  the  Havana  was  liired  to  go  to  New  Providence,  in 
company  with  Spanish  Troops,  at  a  certain  sum  per  ton.  The 
Ship  went  to  Providence,  received  her  payment,  and  aftei^ 
wards  on  the  voyage  home,  was  captured  and  the  money  lost. 
The  Court  said,  the  sum  agreed  to  be  paid  hasheen  received ; 
it  is  called  freight  by  the  intendant,  who  hired  iSbe  ship.  It 
is  certainly  a  compensation  for  the  use  of  the  ship ;  it  is  an 
earning  by  the  owners,  and  the  whole  object  of  die  voyage 
was  completed  at  Providence;  This  may  be  considered  in 
4he  spirit  of  the  law  as  a  port  of  delivery.  With  the  loss  thai 
happened  afterwards  the  sailors  have  no  concern. 
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dbe  sup's  cafrj  st  tbe  cwtos  hoose,  except  m 
where  a  coTcoaot  sbal  be  ealercd  ialo  to  the  ceetnry, 
er  St  f  he  tine  the  sesaea  slisl  be  diKfasrged,  vUch 
sbaU  frst  bsppea»  if  ilgsiseilitil,  dedertH«  tbe  penlties 
sad  IMeitares  is^posed  by  tbe  act,  <<nder  the  peultj 

«« ef  payiae  to  each  sesana  or  taiffiarr,  that 
[442]  •«sban  be  aapsid,  coatmyto  the  alcat  aad 

^  BKaaiag  ef  thk  act,  iwemh/  AiUimgM  over  aad 
<<  shove  tbe  vsges  tbst  shsli  be  dae  to  esch  persea,  to 
^  be  recovered  bj  the  saaie  bmsbs  sad  atethods  ss  the 
^  wsges  nujr  be  recovered ;  sad  each  payaieot  of  wsgss 
^  sforessid  shsD  be  good  sad  vslid  ia  hv,  aotwithstsad* 
^  ia^  snj  sctioo,  bill  of  sale,  atlachaieat,  or  iacambrsace 
« irhatftoeTer  (/)." 

And  as  to  ships  employed  io  the  eoaslimg  trade  m  the 
Bisnoer  before  meotiooed,  it  is  eoscted,  tbst  the  mssferi 
commsoder,  or  person  hsviag  chsrge  of  the  ship,  shsU 
be  obliged  to  psy  tbe  sesmeo  their  wsges,  if  deoasoded, 
within  five  days  sfter  tbe  ship  shall  be  eatered  at  tbe 
custom-house,  or  the  cargo  be  delivered,  or  at  the  time 
'the  sesmen  shall  be  dischsrged,  which  shsll  first  happeo, 
aniess  so  sgreemeot  shsll  have  beea  made  to  the  coa- 
trarj,  in  which  esse  tbe  wsges  shsli  be  psid  sccordiog 
to  soch  sgreement,  deducting  in  every  esse  tbe  pensl- 
ties  imposed  by  this  act,  onder  the  like  forfeitore  of 
twenty  ahillingSf  to  be  recovered  ia  the  same  manner  ss 
with  regsrd  to  ships  coming  from  sbrosd  ;  snd  soch 
payment  shall  be  good  in  law,  *<  nofwithslsndiog  any 
**  action,  bill  of  sale,  attachmeot,  or  incumbrance  what- 
•*  socTcr"  (g). 

As  to  ships  employed  in  the  slave  trade  ;  It  is  enact- 
ed that  upon  the  arrival  of  every  ship  at  her  discharge 

(/)  2  Geo.  2.  e.  36.  t.  7.  (s)  31  Oeo.  3.e.39.«.  5. 
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ng  port  in  Chreat  firttoin,  the  officeri  aod  seamen  there- 
in ehall  be  continued  in/tUlpdij  and  provisions, 
until  the  ship  is  cleared  inwards,  or  Ibeir  ac- [  443  ] 
counts  are  settled  and  paid  {h).  But  no  time  ' 
of  payment  being  mentioned  in  the  bodjr  of  this  statute, 
or  in  the  articles  annexed  to  it»  I  apprehend  the  general 
rule  before  mentioned,  with  respect  to   ships  coniing 

from   abroad,  applies    to  ships  engaged  in  this  trade 
alBo(l). 

(h)  39  Gm.  3.  e-  80.  «.  34. 


(13  The  act  of  Coogress  regalating  seamen  in  the  merchants' 
service,  20.  Julj,  1790.  (1  U.  S.  L.  134.  ch.  29.)  sect.  6.  pro* 
vides  that,  ^^  as  soon  as  the  voyage  is  ended  and  the  cargo  or 
^^  ballast  be  folly  discharged  at  the  last  port  of  deliveiy,  every 
^^  seaman  or  mariner  shall  be  entitled  to  the  wages  which  shall 
^^  be  then  due  accorcBng  to  his  contract,  and  if  such  wages  shall 
^^  not  be  paid  within  ten  days  after  such  discharge,^  it  author- 
izes admiralty  process  against  the  master  and  the  ship.  In  Ed- 
wards V.  Ship  Susan,  1  Peters.  Adm.  Rep.  166.,  Judge  Peters 
held  that  the  time  run  from  the  end  of  the  voyage,  and  not  from 
the  unlivery  of  the  cargo :  but  occasionally  he  said  he  had  al- 
lowedfifuen  working  days,  where  the  circumstances  of  the  case 
seemed  to  require  them,  conceiving  that  the  obscurity  of  the 
act  as  to  this  subject  allowed  him  that  discretion.  See  also 
Hastings  v.  Ship  Happy  Hetum,  2  Peters*  Adm.  Rep.  253.  And 
in  this  last  case  Judge  Peters  seemed  to  think,  that  although 
seamen  at  a  foreign  port  of  delivery  were  bound  under  the  pen- 
alty of  forfeiture  of  wages,  to  unlade  and  reload  the  ship ;  yet 
that  on  the  homeward  voyage,their  duty  ended  with  the  arrival 
of  the  ship  at  her  last  port  of  delivery,  and  being  there  safely 
moored.  The  wages  were  then  doe,  though  not  payable  un- 
til ten  days  afterwards.  Debitum  in  f^reseoti,  solv4ndum  in  fu- 

68 


^ii  he  citeitfe  Art  &  of  the 
AdllfcocCTi  (PcBfcr,  ct  eario, 
■edMwiKwverlbe 

Ike  Tej^gebeaot 


in  tei  I  Mu  relifQeiit  et  per 
c«B  feiriie  noafteterit 

And  ia  m  action  brmiglit  bj  a  sailor  against  tlie  CKf^aSa^  to 
recorer  wagesywiierein  it  iqrpea^ed  tli*t  67  written  articles  tlie 
plaintiff  was  to  90  the  voyaye  foMaHaaboigto  Tranqnehar, 
and  from  thence  to  anj  port  the  captain  should  tliink  proper, 
and  from  thence  to  Hambncgh,  ot  any  other  port  of  dellreiy ; 
and  one  of  the  claoses  was,  diat  no  seaman  was  to  demand  moBi- 
ej  until  the  Toyafe  was  ended,  the  cargo  onloaded,  Iec  ;  the 
dhip  on  \yes  return  Toyage,  tMfond  to  Hambotgfa,  was  captured 
and  brought  into  the  Downs,  where  the  plaintiff  came  on  shore 
with  a  boat  from  the  ship,  accompanied  with  the  second  mate 
andthesurgeon)andonbeingreqiltredtogetonboard,lie  and 
the  oih^r  seamen  said  they  had  no  rictoals  for  the  whole  da7,and 
onlj  requested  to  staj  till  they  had  some,  and  being  left  on 
shore,  thej  returtied  to  the  ship  the  next  momiqg,  when  the 
Captain  refused  to  recelTe  them,  and  dismimed  them  and  refui- 
ed  to  pay  them,  Lord  Eldon  held  that  the  Captain  had  dischaxg- 
ed  the  teamen,  and  that  the  pkuntiffwas  entitled  to  recover  his 
wages.  The  voyage  is  then  ended  with  respect  to  any  man 
when  he  Is  dischafged  from  the  ship,  and  then  he  is  entitled  to 
sue  consistently  with  the  articles.  Sigardv.  Roberts,  3  Esp.  W. 
P.  Cas.  71.  See  also  LimUmd  v.  Stephens,  3  Esp.  N.  P.  Cae. 
d69.  dted  page  461.  note. 


uoK  MD  ^pffgff^Vtfi  iff  ^Maa.  iS^ 


CHAPTER  THE  THIRD. 

OF  TWti  Mas  AJfD  FOBn/TUBE  OF  WAQKS^ 

I 

XHC  W9g^  of  •eameii,  wbf fb^r  bifei}  bj  tfie  iihm)|^ 
or  for  tlie  yoytge^  are  tometiiMs  lost  williout  907  biil^ 
OB  their  part;  aod  toin^tiiiiei  forfeited  bjr  tbfir  mi|i* 
ooodoct 

F1118T1  as  to  tbe  Ub9  of  vagea. 

1.  lo  order  to  atiaiulale  tbe  zeM  iMid  atteotjopeif  f|||f 
ckw  of  peraona,  wbo  are  ofteo  eQpf^ed  40  veiy  fPfjf^ 
aervicea,  tbe  policy  of  i|U  Qiaritiioe  atates  baa  flia^o  tbf 
payoieiit  of  tbeir  wagea  to  depend  09  tbf  aucceipful  de^ 
termioatbui  of  tbe  Tojage  (a).  Jf  bjr  aoj  dipaitep  bap- 
pieniog  in  the  course  of  tbe  f ojage,  ancb  as  t|ie 
fe^  or  capture  of  tbe  ibip*  the  owners  jleiie  [4^4  J 
their  freigbt,  tbe  seamen  also  lose  tbeir  wages  (1). 

(a)  JMU%»  Wok  3.  ch.  3.  sect.    ll?.3.tit.i.  Dt9 Lm/en  d»«J|Afdb^ 
10. 1  Sid.  179.  wlAtnv%  «.  XofMf-    art  ^ 
alt,  Doug.  559. /VmM  Ordiauice» 


(1)  flUa  doctrine  seems  noiTenaUy  admitted  hi  onr  Ceorts. 
See  Judge  HVhiehester's  <l|dnlen  hi  1  Petets.  Adm.  Rep.  199. 
note.  And  Jndge  FeletB^  opMon  hi  Olles  ▼.  Brig  CyntUa^  id. 
fOS.  Johnson  T.SinM^id  216.  TajkMrT.TheCato,id.64.49ee 
abe  Hoyt  T.  Wildfire,  ^  Jebn.  Rep.  ^18.  Broeks  t.  Dofr,  € 
Massa.  Rep.  39.  Mason  v.  Ship  Bh^eaa,  ft  Crannh.  Rep.  840. 
Dtmnett  ▼.  TendiageD,  0  John.  Rep.  164. 

And  if  tbe  ddp  and  freight  be  iiisored  and  recerery  of  tbe 
loss  had  by  the  owner,  tUs  win  not  entire  tbe  mariner  to  wa- 
ges in  snch  case.  M^Quirk  y.  Ship  Penelope,  S  Peters.  Adm. 
Rep.  S76.  9oodii4ge.r.  Pef^o^v^^d  afite  p.  433. 


5ti  PAiT  ir.  C8AP.  m. 

So  if  the  tUp  becoM  diiibM  oo  the  TOjrage.  Indeed 
U  the  ehip  be  net  eee-wertby  at  the  oattet,  and  the  woj 
wgt  be  diicoBtiaaed  aa  that  accoaat,  a  leaaua  »  aet 
entitled  to  wmg€»j  thoagh  perfaapa  he  any  maiDtaia  a 
apecial  actioa  agaiaat  the  oiraer  Cor  the  recoTerj  of 
damages  (b)*  (1)  It  wee  aieotioiicd  ia  a  precediag 
chapter  that  the  payaieat  of  wagee  it  divitible,  and  that 
if  a  aliip  hat  deliTered  itt  cargo  at  ooe  place,  the  wagea 
are  to  far  dee,  althoagh  the  thip  be  afterwardt  takea  or 
took.  Bot  if  a  thip  taH  to  ooe  place  io  order  to  take 
is  a  cargo  there,  to  be  coaTcjed  Io  another  place,  and 
hariag  received  the  cargo  accordingly,  be  taken  l»efore 
Ha  arrival  at  the  place  of  delivery,  nothing  it  paya- 
ble to  the  teamen  for  navigating  the  thip  to  tbe  Ont 
place,  becante  no  frei|^t  it  thereby  gained  (c).  (S) 

%  I  have  mentioned  in  a  former  part  of  this  tree- 
tite  (d),  that  in  tome  foreign  countriet,  where  rantoa 
ia  not  contrary  to  law,  the  teaunen  belonging  to  a  thip 

(b)  By  L^rd  ElUmbm'vug^  Gh. J.  ia44/m  a  Toyige  to  J^cmfnmdlamd 

JBahen  v.  Tkm,   5  Espin  N.  P.  lor  fish  to  be  cairiod  to  Sfnm. 

aue»9  6.  (<9  -^»<»  put  ill.  cbap.  tIuJI  14 

(«)  Mbmaman  v.  Bawden,  S  Burr. 


(1)  This  doctrine  is  doubted  in  Hoyt  v.  WUdfire,  3  John. 
Rep.  518. ;  and  seems  overrqled  by  Judge  Peters,  in  Hindmaa 
V.  Shaw,  2  Peters.  Adm*  Rep,  1{64,,  where  in  a  case  of  unsea- 
worthiness in  the  course  of  the  voyage,  he  decreed  wages  up 
to  the  time  when  the  mariner,  who  refused  to  go  on  in  an- 
other vessel,  left  the  ship.  But  he  seemed  to  think  that  if 
the  unseaworthiness  had  eiisted  at  the  b^^ning  of  the  yoy- 
age,  the  merchaot  would  be  a  delinquent,  and  the  seaman 
might  claim  wages  as  in  the  common  case  of  a  voyage  broken 
up  by  the  fault  of  the  owner. 

(S)  But  see  on  this  point  the  note  under  p.  441- 
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captured  and  raosomed,  are  boand  to  eontribote  a  por- 
tico of  their  wages  toward  the  ransom  hj  way  of  geoer- 
al  average.  This  pobt  is  io  itself  of  no  importance  io 
this  -coontrjr,  because  ransom  is  prohibited  by 
our  law  ;  but  the  payment  of  salvage  upon  re-  [  445  ] 
capture  is  analogoos  to  the  payment  of  ransom, 
and  was  so  considered  by  Sir  Wm.  8eoH  in  a  late  case  in 
the  Court  of  Admiralty  (e).  In  an  action  brought  for 
the  wages  of  a  seaman  after  a  capture  and  ransom  of 
the  ship,  and  which  waH  tried  before  Chief  Justice  Holtt 
the  Chief  Justice  is  reported  to  hare  decided  that  the 
seaman  was  entitled  to  nothing,  he  being  unable  to 
prove  that  by  the  custom  of  merchants  he  was  entitled 
pro  raldf  as  was  insisted  on  his  behalf  (/)• 

2*  6.  But  it  seems  to  be  the  better  opinion,  that  in 
the  case  of  capture  and  recapture,  if  the  ship  perform 
her  Toyage  and  earn  her  freight,  a  mariner  who  has  not 
been  separated  from  her,  ia  entitled  to  his  wages  upon 
the  footing  of  the  original  contract  (g*),  subject  perhaps 
to  a  proportionate  salvage*  In  conformity  to  this  opin- 
ion, at  the  trial  of  a  cause  before  Lord  £/don,  when  bis 
Lordship  presided  in  the  Court  of  Common 
Pleas,  a  seaman  recovered  his  whole,  wages  af-  [446] 
ter  capture  and  recapture  of  the  ship  (A).    The 

(e)  The  FsiBMiM,  Bell,  4  Rob.  Homsv,  fThUe,  3  Rob.  A.  R.  101. 

A.R.  143.    The  prise  acts  do  not  (/)  Chandler  v.  Me^de^  roen- 

mentioii  \hit  freight  g  i  hey  only  di-  tionedat  the  end  of  tiie  case  of 

reel  a  portion  of  the  Talue  efthe  WigginM  v.  In^leton,  2  Ld«  Raym- 

ehip9t  veteeUf  bo^te  and  geedtre^  1311. 

tteredt  to  be  paid  as  salvage.   But  (^)  Melievi  book  2.  ch.  4.  sect. 

at  the  goods,  if  taken  to  the  place  14.  as  to  freighl  which  depends 

of  destination,  are  valued  ihertt  the  upon  the  same  principle.    But  see 

freight  is  of  coarse  included  in  the  the  dictum  of  E^re,  C.  J  •  in  CurU 

Valuation,and  so  the  freighter  may  ing  v.  long  X  Bos.  &    Put.  637- 

pay  salT&fipe  upon  it ;  in  one  case,  which  is  contrary. 

«n  eighth  of  the  freight  was  order-  (A)  Bergetrem  v-  MiUe,   3  £sp* 

ed  to  be  deducted  as  between  the  N .  V.  Cases,  3^. 
ewner  and  freighter.    The  lUci 


tmmtn  did  wai  jpijrt  wf^m^^f  Mmthm  m 
iitm  to  tbr  Miraff,  iMrt  pat  their  drfcuct  49 
grmmd,  vUcli  tbej  failed  to  ettaUiili.  lo-anotiMr 
a  aiarioeri  vho  bad  beea  Uiad  fbr  a  rojaga  firoai  Ain^ 
foaffe  to  Lomdom  and  back,  at  a  ccrtaia  aaoit  ^vd  W|i9 
captared  oo  board  tvo  dajra  aflar  tha  ahjp>  departoip» 
aad  takaa  tmt  aad  aant  to  Ftam€€^  iaatilfltad  a  aait  m 
the  Coort  of  Adniralljrfor  iragea;  the  abiphadb«a9 
telakeo,  carried  to  the  place  of  deatioatioa  aad  peifarair 
ad  her  rojage ;  the  owoer  bower er  had  beea  obligad  to 
hif«  another  penon  at  honitm  to  retora  to  NtmcfuiU 
with  the  ahipf  b  the  place  of  the  plaiatiC  Under  these 
circomataoces  the  learned  Judge  of  that  Coort  held, 
that  the  plaintiff  was  not  entitled  to  anything;  but  it 
aeems  from  the  langoage  of  the  report,  thai  if  the  plain- 
tiff  had  remained  oo  board,  his  interest  would  have 
been  thought  to  ha¥e  revived  upon  the  recapture  (i).  (1) 

(>>  The  FsiVM,  BeO,  4  Rob.  A.  B.  143. 


(I)  This  ease  in  R4>binson'8  Reports  seems  contradicted  as 
a>  the  gmertU principle  bj  the  case  of  Bergstrem  ?.  WHfB^  3  Esp. 
1V'.P.Cas.36.)(which  was  approved  bj  the  Court  in  Bealev* 
Thompson,  4  East.  Rep.,  560.)'  and  was  denied  on  maiiner^s 
shipping  for  monthly  wages  in  the  following  case.  The  plaintiff 
was  a  mariner  shipped  for  vumthhf  wugu  on  boaitl  the  ship 
AriaAie,  on  a  voyage  from  Boston  to  Charleston,  S.  C.  aad 
fhence  to  London,  and  thence  to  her  port  of  discharge  in  the 
United  States.  The  ship  sailed  to  Charleston  in  balbut,  toek 
ina  caigo  op  freight,  and  on  her  passage  to  London  was  taken 
by  a  French  privateer,  carried  in  and  after  a  detention  of  eight 
akonths  released.  The  ship  then  sailed  for  London  and  there 
delivered  her  cargo  and  received  full  freight  money.  The  plain- 
tiff at  the  time  of  capture  was  taken  out  of  the  slip,  carried  ss 
a  prisoner  to  France,  and  after  two  months  was  neleased^  asd 
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In  a  case  trted  befoni  tbe  late'  Lord  Kenytm^  the  Mas- 
ter of  a  Tlssiel)  irhich  had  bifceH  aaiaed  and  realared^ 
claimed  his  wages  for  the  period  of  detention,  although 
doring  that  time  he  had  been  separated  from  her ;  she 
faavifeig  afterwards  eatnfd  ber  Tr^i^ht.  l^e  wages  for 
the  voyage  exclusive  ef  that  period,  were  paid 
without  dispute  ;  and  the  defendant  is  reported  [  AA7  ] 
to  have  acquieaced  under  a  verdict  given  against 
bim  for  the  further  sum,  hj  reaseo  of  a  strong  opinion 
expressed  bj  his  Itordahip  at  the  trial  in  favor  of  the 
claim  (ft).  (2) 

{k)  Pratt  V,  Ci^,  cited  itiT/mtpfon  v.  JRfoweroft,  4  feast.  4d. 


aa  iMn  as  he  covU^  toek  passage  for  Bostvn  where  he  arrived 
hi  about  two  months  after  hia  release*  The  court  were  ef  oplii- 
ioD  that  the  ^^klnfiffwas  entitled  to  recover  his  wages  t^  to  i^ 
iMtie  ofhu  atrmdm  'BaHfm,  he  not  fawviog-^aitte^  an;  in  th^ 
meantime  in  any  other  employment.  They  considered  theft 
captuHe  did  net  extingoirii  the  contract  for  wages,  unless  fol- 
lowed by  condemnation.  That  the  calK  in  4  KoMnson's  Re- 
portS)  143.,  The  FHenda  was  distfc^^shable,  as  the  seaman 
there  was  hired  by  the  nm.  Brooks  v.  Dwnr  U  another,  8  HaiS. 
Term  Rep.  39, 

(«)  In  Hart  v.  Ship  Little  John,  1  Peters.  Adm.  Rep.  115.,  an 
American  Ship  delivered  her  cargo  at  Lifrerpool,and  on  her  re^ 
tbm  to  the  United  States,  was  captured  by  a  French  privateer, 
and  afterwards  recaptured  by  an  English  frigate  and  restored 
on  paytaent  of  salvage,  and  completed  her  voyage.*  The  Ubel- 
hint,  a  tnariner,  having  been  taken  out  of  the  ship,  Was  carried 
to  France  and  there  released.  Judge  Peters  decreed  him  full 
wag^  for  the  Whole  vojage  of  the  ship,deducting  a  proportion 
of  salvage.  The  same  learned  Judge  decided  in  the  same  way 
the  case  ofHowland  v  BrigLavinm,  1  Peters.  Adm.  Rep.  la. 
And  he  distinguishes  the  case  of  a  neutral  seaman  from  that  of 
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a  belttgercBlteamD,  whkk  WM  llie  catt  of  The  FrieDdb,  4 
Rob.AdovRep.  145. 

In  anodier  recent  c«e,  where  a  mariiier  had  been  taken  from 
a  capCnred  ihip,  and  the  ship  was  sent  to  Comana  and  there  re- 
leased ;  and  afterwards  performed  her  Tojage,  the  same  Jodge 
decreed  wages  to  him  for  the  whole  rojage,  dedoctii^  what- 
erer  wages  lie  had  earned  after  the  separation.  On  appeal 
the  Circoit  Court  affirmed  the  decree.  Singstiem  t.  Schooner 
Hazard,  2  Peters.  Adm.  Rep.  384. 

Bat  where  In  soch  a  case  the  seaman  might  after  his  release 
have  rejoined  the  ship,  wages  were  decreed  onlj  to  the  tiaw 
when  he  might  have  so  rejoined  her.  Bottdman  t.  Brig  Elixa- 
heth,  1  Peten.  Adm.  Rep.  128. 

And  condenmatlon  does  not  defeat  the  claim  lor  wages  fiir  a 
former  part  of  the  Tojage  In  which  freight  has  been  eaned. 
y.  ibid. 

In  cases  of  captore  seamen  are  bound  to  remain  with  the  ship 
ontil  a  first  adjudication  is  had,  but  not  longer,  eren  though 
an  appeal  be  entered.  A  volontaiy  abandonment  of  their  duty 
In  this  respect  amoonts  to  desertion  and  forfeiture  of  wages. 
But  if  prerented  by  the  captors  from  remaining  on  board,  or  if 
they  are  without  the  means  of  8ub9i8tence,or  are  discharged  by 
the  master,  they  are  not  chargeable  with  anj  default.  They 
are  entitled  to  wages  durii^  the  time  they  remain  withthe  ship, 
and  the  master  is  bound  to  furnish  them  with  sub8lBtenceJd.iMd. 

Where  a  ship  is  abandoned  at  sea  as  a  wreck,  no  freight  is 
earned  and  of  course  no  wages  due.  The  abandonment  pro- 
duces a  dissolution  of  the  contract,  and  the  mariners  are  dis- 
charged from  the  ship*  If  they  sare  any  thing  they  become 
entitled  to  a  compensation  as  salTors.  Dunnett  y.  Tomhagen,  5 
John.  Rep.  154.  Mason  t*  Ship  Blaireau,  2  Cmnch.  Rep,240< 
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and  det^otioD  of  saTeral  BrUisk  ships  io  JZiaffta,  by  the 
late  Emperor  Paul,  in  the  year  1800.  I  allude  to  the 
case  of  Beale  v*  Tkomp$ony  which  has  been  incidentally 
mentioned  before*  Beale  an  Engliehmanf  was  hired  to 
serre  as  a  seaman  io  a  Briiish  ship,  called  the  Acquilon, 
whereof  Thompson  was  owner^  at  monthly  wages  for  a 
Toj^ge  from  Hull  to  Pelersburgh^  and  from  thence  to 
London  ;  and  signed  articles  in  the  asual  form.  The 
ship  went  out  to  Petersburgh  in  ballast  to  bring  a  cargo  to 
London  :  and  the  freight  was  to  be  paid  by  the  ion* 
Oa  the  fiflh  o(  November  1800^  which  was  soon  after 
this  ressel  arrived  at  Peiereburghf  the  Emperor  com- 
manded an  embargo  to  be  laid  on  all  English  ships  in 
the  ports  of  his  empire^  until  a  supposed  convention  re- 
lating to  the  island  of  Malta  should  be  fulfilled.  To 
enforce  this  order,  guards  were  stationed  along  the 
shore  to  prevent  the  crews  from  quitting  their  ships. 
On  the  tenth  of  the  same  month,  they  were  taken  from 
their  ships  by  ai  Russian  guard  ;  such  of  the  seamen  as 
were  subjects  of  other  countries  were  liberated  at  the 
request  of  their  Consuls  ;  but  the  British  mas- 
ters and  mariners  were  marched  in  parlies  in-  [448] 
to  the  interior  of  the  country,  and  treated  as 
prisoners  of  war.  A  convention  hostile  to  Great  Britain 
was  formed  between  Russia^  Sweden^  and  Denmark^  and 
an  embargo  was  imposed  in  this  country  on  the  vessels 
of  those  nations.  Upon  the  death  of  PauU  and  the  suc- 
cession of  the  present  Emperor  Alexander^  peace  was 
re-established,  and  the  ships  that  had  been  detained  on 
both  sides  were  mutually  restored.  This  restitution 
took  place  in  Rttssid  at  the  end  o(  May  1801.  Beale 
and  the  rest  of  the  crew,  re-embarked  on  board  the 
AequiloHf  without  entering  into  any   new   articles  with 

€9 
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m  fafffeitHV  by  the 
nT  Hmm   rliiiri  eftke  vtida,  wUch 

«r  the  ■■■■»  1 
[449]liBCMM,  itwM  hwrrf»t«fy  —  hii pert,  telhe 
ether  heed,  a  wee  ■■hied,  thet  thie  veemceee 
of  hostile  eeieore  eed  tenpereiy  ceptwe,  which  pwl  ea 
eed  to  the  origpoal  contract^  eed  left  the  iirieic  e  ri^ 
pfopeHioMte  eeij  to  the  eerrieee  thet  he  hed  mOatUj 
peffonned,  Aed  rerther,  f het  if  it  were  to  he  ceorid- 
ered  odIj  et  ao  enbergo,  yet  ee  the  ■eeouui  hod  eet 
doriog  the  period  of  it,  dooe  eoj  dot/  eo  beerd  the 
f bip«  or  for  the  benefit  of  Ihe  owoere,  he  wee  eot  eoti- 
tkd  to  eej  peyaMot ;  eod  it  wet  urged,  Ihet  if  Ihe 
force  of  the  Boceiaa  goremmeot  fomished  en  cxceae 
to  the  merioer  on  the  one  bend,  for  not  performinghit 
cootrect  bj  cootinnittg  on  board  the  ship,  ao  on  Ihe  otb* 
er  band  it  ooght  to  exempt  the  owner  from  pejing  for 
what  be  had  not  received.  The  learned  Jedges  of  tbe 
Court  of  Common  PUoMt  were  divided  in  opinion  aa  le 
the  character  to  be  altriboted  to  tbeae  acta  of  tbe  Km* 

(0  Sit  beforci  part  S.  cb.  11.  sect.  4. 
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wSmn  g«HrerMMiit,  vpoo  wbieh  At  detenninatioii  nf  the 

iIoestiMi  bttveea  ttit  parlkt  wat  tboogbt  principally  to 

depend  (m)*    The  canae  waa  brought  before  the  Coart 

of  Kimg^M  B$neh  by  writ  of  error»  and  after  conBidera- 

tion,  tbe  jodgaieiit  of  the  Court  waa  delivered  bj  Lord 

BlUnboraugk^  io  favour  of  tbe  claia  of  Beale  tbe  mari- 

nor.     It  IB  iiopoaaible  to  give  the  full  ellect  of  the  very 

learned  judgoeot  proaoonced  by  the  Chief  Juilice  in 

ao  abatraety  nor  does  the  plan  of  this  treatise  allow  me  to 

tranacribe  the  whole,  I  mutt  therefore  refer  the 

reader,  who  is  deairooa  of  full  information,  to  [450] 

the  report  (»),  and  oontent  nyaelf  with  stating, 

that  tbe  Court  thought  it  uoneceatary  to  decide  io  thia 

caae,  whether  or  no  the  dissolution  of  contracts  for 

freigkt  and  wages,  ia  tbe  necessary  effect  of  perfect  and 

oeaaplete  capture,  where  the  right  of  the  original  pro- 

prietor  is  not  revested  by  sobseqneot  recapture,  nor  re* 

C0gnijied  as  contiouiBg  in  force  by  any  judgment   or 

antborilative  act  of  reatitutioo  on  the  part  of  the  captnr- 

ii^  nation ;  cooaidering  thia  aa  a  case  of  hostile  seisure^ 

with  a  view  Io  oMasores  of  retaliation,  if  they  should 

ultimately  be  thought  just  and  necessary,  but  of  subse* 

ffaHeni  restitution  and  abandonment  of  the  right  of  seix- 

ure^  on  the  part  of  the  power  by  which  the  seizure  had 

been  made;    and  observing  that  there    waa  no  case 

where  property  so  dealt  with  had   been  considered  as 

captured,  or  the  contract  for  freight  or  wages  dissolved : 

and  holding  therefore  that  the  piaintiflTs  claim  was  not 

defeated  on  the  supposed  ground  of  a  dissolution  of  the 

contract     The  Court  also  thought,  that  the  seaman  had 

not  in  this  case  forfeited  his  wages  under  any  of  the 

(m)  Bwle  V*  T1iampi9n%  $  Am.        (a)  S$ak  v.  Thtrnfntm,  A  Ettt. 
U  PuU.  401.  f46. 
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cbiitei  of  tbe  irtklet,  becaate  the  h^oage  of  the  trfi- 
clet  coMtruedy  at  it  ought  to  be,  with  refereoce  to  tbe 
acta  of  parlianent,  imported  a  departere  fraei  the  abip 
bj  the  onaolhorixed  act  of  the  part j,  and  did  not  applj 
to  a  teaman  taken  oot  of  hit  thip  in  the  maoner,    in 
whieh  the  plaintiff  and  the  reat  of  the  crew  had 
[451]  been  in  thit  cate;  but  that  if  thit  point   were 
more  qnetlkmable  than  it  appeared  to  be,  yet 
that  the  retom  of  tbe  plaintiff  to  the  abip  in  the  manner 
ttated,  did,  in  the  absence  of  anj  freth  contract  on  the 
tnbject,  import  a  recognition  on  the  part  of  the  matter, 
that  he  and  the  tailort  then  stood  in  their  original  rela- 
tive situation  to  each  other,  under  the  articles,  hj  which 
that  relation  was  constituted.     And  upon  the  whole  the 
Court  thought,  **  in  point  of  law,  that  the  contract  of 
'*  aery  ice,  between  the  plaintiff  and  defendant,  was  to  be 
^contidered  as  having    continued  and   been  in  force 
**  from  tbe  time  of  executing  the  articles,  up  to  and  at 
<*  the  period  of  tbe  ship^s  arrival  at  her  port  of  diacharge, 
■*and  the  finat  termination  of  ber  voyage  there;  and 
^  that  the  plaintiff  was  to  be  considered  as  entitled  to 
**  bis  wages  during  the  same  time/' 

It  has  been  observed  that  Beale  the  plamtiff  in  the 
case  just  quoted,  was  an  Englishman;  an  action  was 
also  brought  bj  a  mariner,  belonging  to  another  ship, 
under  circumstances  the  same  in  all  respects  except  as 
to  his  national  character,  he  being  aforeigner.  In  this 
action  also  tbe  decision  of  the  Court  was  the  same  (o)« 

Secoitdly,  as  to  the  forfeiture  of  wages. 

3.  Desertion  from  the  ship  is  held  to  be  a  forfeiture 
of    the     wages    previously    earned    in    all     maritime 

(o>  Johnnn  v.  Broderick,  4.  East  566- 
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States  (p)*  (1)  And  Id  conforiiiity  to  this  prio-  • 
ciple  of  maritime  law,  the  legislature  of  this  [452] 
countrj  in  the  reign  of  King  William  ike  Third 
^  for  the  preveotioD  of  seamen  deserting  of  merchants' 
"  ships  abroad  in  parts  bejond  the  seas,"  enacted, 
**  That  all  $ueh  seamen,  oflElcers,  or  sailors,  who  shall 
"  desert  the  ships  or  vessels,  wherein  thej  are  hired  to 
*'  serve  for  that  voyage,  shall  for  such  ofleoce  forfeit  all 
**  each  wages,  as  -shall  be  then  due  to  him  or  them.*'  (g ). 
By  the  subsequent  statute,  which.  I  have  so  often  quoted, 
if  a  seaman  shall  desert,  or  refuse  to  proceed  on  the 
vojrage  on  board  any  ship  bound  to  parts  beyond  the 
teas,  or  shall  desert  from  the  ship,  to  which  he  belongs, 
in  parts  beyond  the  seas,  after  he  shall  have  signed 
the  contract,  he  shall  forfeit  to  the  owners  the  wages 
doe  to  him,  at  the  time  of  his  deserting  or  refusing  to 
proceed  on  the  voyage  (r). 

J 

(p)  See  on  this  subject  of  deiier-  Ordinance,  liv.  2*  tit.  7,  Jht  Mat* 

tion,  Ordin.  of  Whbt^,  art  61.  of  eloitt  art  3. 

ths  Bdnae-tomut  art  43.    Moll^^  (q)  It  &  12  WUL  3.  c.  7. 1. 17* 

book  2.  chap.  3.  aect  10.    French  (r)  2  Geo,  2.  c.  36.  t.  3. 


(1)  But  every  quitting  of  the  ship  is  not  desertion ;  if  it  be 
done  for  a  justifiable  cause  the  mariner  shall  have  his  wages. 
Where  a  ship  had  been  taken  and  brought  into  port,  and  the 
seamen  went  on  shore,  and  on  being  required  to  go  on  board 
again,  said  that  they  had  no  victuals  for  the  day,  and  only  re- 
quested to  stay  till  they  had  some ;  and  being  left  on  shore,  re- 
tamed  the  next  morning,  and  the  master  then  refused  to  re- 
ceive them.  Lord  Eldon  was  of  opinion  that  the  conduct  of 
the  seamen  did  not  amount  to  desertion :  that  their  request 
was  reasonable :  that  they  had  no  Intention  of  abandoning  the 
ship,  and  that  therefore  the  master  should  not  be  entitled  to 
consider  their  refusal  to  go  on  board  as  desertion.  Sigard  v. 
Roberts,  3  £sp.  N.  P.  C.  71. 
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Id  the  caie  of  certui  narMn  kired  b  lie  Itoffiu, 
for  a  voyage  or  ran  to  the  port  of  fliiU  at  !••(«#  goin* 
eas  eaeb,  who  with  the  cooaeat  of  the  aMMter»  hot 
agaiaat  the  positire  ordere  of  the  ovoen,  fitted  the 

4 

So  in  aa  action  broi^t  by  the  mate  of  a  Swedish  Ship  against 
the  captain  for  wages,  it  appeared  that  the  plaintiff  sliipped  for 
a  Toyage  from  Stockhofan  and  back  again,  and  that  by  one  of  the 
articles  the  captain  was  obliged  under  a  penalty  to  bring  back 
the  crew  to  Sweden.  Daring  tiie  voyage  the  captain  beat  the 
plaintiff  several  times,  and  degraded  liim  to  the  aitaatioii  of  a 
common  sailor  before  the  mast,  and  the  plaintiff  at  leB^ith  quit- 
ted  the  ship.  Lord  Kenyon  was  of  ojnnion  tlmt  upon  the  frets 
of  the  case  the  plaintiff  had  not  deserted,  and  saM,  ^  There  am 
reciprocal  duties  between  master  and  ser  nmt  From  the  so^ 
vant  is  dOe  obedience  attd  respect ;  from  the  master  protectiea 
and  good  treatment.  Desertion  is  a  forfieitore  of  wsgeti  bet 
if  the  captain  conducts  himself  in  snch  a  way  as  puts  the  sailor 
into  that  situation,  that  he  cannot  without  damage  to  Ids  per- 
sonal safety  contiDue  in  his  service,  human  nature  speaks  the 
lang^uage  that  the  servant  lias  a  right  to  provide  for  liis  own 
safety.  Desertion  must  be  a  voluntaiy  act  of  the  sailor,  and 
not  caused  by  any  act  of  the  captain.  And  in  the  present  case 
tiie  captain  has  made  the  dissolution  of  the  contract  necessa- 
ly,  and  justifiable  on  the  part  of  the  plaintiff.  Limland  v.  Ste- 
phens, 3  Esp.  N.  P.  Cas.  269.  See  also  to  the  same  purpose, 
Hulle  V.  Heightman,  6  East  Rep.  145. 

And  where  a  ship  was  cast  away  in  a  perilous  situation,  and 
wholly  incapable  of  pursuing  the  voyage,  and  the  seamen  quit- 
ted  the  ship  without  leave,  and  were  arrested  and  imprisoned. 
Judge  Peters  held  that  by  the  misfortune  the  yoy^e  was  brok- 
en up,  and  the  conduct  of  the  mariners  was  not  desertion ;  and 
discharged  them  from  imprisonment  Sims  v.  Marinera  of  the 
Ship  Woodrop  Sims,  2  Peters.  Adm.  Rep.  39^. 
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•falp  OD  Ifie  day  after  her  armal  io  the  r6ad8ted  or  that 
port,  in  the  river  Wnmbevt  the  port  betng  bo  full,  that 
tlie  yesset  could  not  enter  immediatel/ ;  the  present 
learned  Judge  of  the  Court  of  Admtraltj,  decreed  that 
the  mariners  had  forfeited  their  wages.  The 
ship  actuallj  entered  the  port  wilhin  a  week  :  [453] 
It  did  not  appear  that  at  the  time  of  the  deser- 
tion, there  was  any  prospect  of  a  iaaiing  impediment : 
and  the  learned  Judge,  without  determining  how  long 
mariners  were  boond  to  wait  in  such  a  case,  hetd,  that 
they  could  not  be  entitled  to  their  dismissal,  ^  till  after 
*<8ome  time  of  just  expectation  of  the  removal  of  the 
«  difflculty*'  (8). 

By  the  articles  of  agreement  usually  signed  in  these 
cases,  it  is  stipulated  that  the  mariner  shall  not  go  out 
of  the  ship  on  board  any  other  vessel,  or  be  on  shore  un- 
der  any  pretence  whatever,  without  leave,  and  that  in 
default  he  shall  be  liable  to  the  penalties  of  this  act  of 
parliament  (/)  :  but  this  stipulation  is  merely  referrable 
to  the  statute,  and  does  not  create  a  forfeiture  of  wages 
in  a  case  where  the  statute  has  not  inflicted  it ;  as  in 
the  case  of  leaving  the  ship  after  her  arrival  at  her  port 
of  discharge  in  this  country,  although  before  she  is 
moored  (ti).  This  case  is  spciflcally  provided  for  by 
another  section  of  the  same  statute  which,  reciting  that 
«<  seamen  and  mariners  after  their  ship's  arrival  at  their 
«•  unlivering  port  in  Cheat  Britain  oftimes  leave  the 
«  ships  and  vessels,  before  they  are  unladen,  or  before 
**  the  said  seamen  and  mariners  are  discharged  by  the 
«<  masters  or  commanders  of  such  ships  or  vessela," 
enacts,  **  that  in  case  any  seaman  or  mariner,  not  en- 

(t)  The  PiASi,  2>«i/oft,  5  Rob.        (u)  IHrUine  v.  Frott,  3  Bof .  k 
A.  R,224.  PuU.303. 

(0  Jppendix,  No.  ▼. 
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^  leriog  bto  Ike  ■crrice  of  Us  Majett j,  hit  ken  awl 
*^  •occetiort,  ^ail  leave  Micfc  ship  or  Tessd  lo 
[454]*^wbicb  beer  thej  beloi^y  before  be   or  tbej 
^  shall  have  a  discharge    ia   writiog  firom  the 
**  master  or    comannder,  or  other  person  haviag  the 
<<  charge  of  sach  ship  or  ressel,  he  or  thej  so  kaviog 
''  soch  ship  or  vessel  shall  forfeit  one  momiVM  psj"  to 
the  use  of  Oreemwieh  HogpUal  (x).    Allhoogb  hj  Ibis 
clanse  the  discharge  is  required  to  be   in  vrilingi  yet  ia 
ao  aclioo  brought  by  a  sesoiao  against  the  master  for 
bis   wsges^  st   the   trial  whereof  it  appeared  that  the 
plsinliffsnd  several  others  left  the  ship  ooder   these 
circumslances,  while  sbe   was  under  the  commaad  of 
Ih^  male,  and  the  master  insisted  upon  his  right  to  aMke 
th»  deduction,  bat  did  not  call  the  male  to  prove  that 
be   bad  not   given  a  discharge  in  writing ;  it  was  held 
that  the  Jorj  might  presume  that  the  plaintiff  had  re- 
ceived such  a  discharge  ;  this  being  the  case  of  a  penal- 
ty, in  which  the  negative  ought  to  be  proved  by  the  party 
icsisfiog  on  the  forfeiture,  as  the  circumstances  of  the 
case  appeared  to  afford  him  the  means  of  doing  so  (y). 
The  same  ststote   authorises  the  master  or  owner  to 
deduct  from   the  wages  due  to  a  mariner  sll  the  penal- 
ties and  forfeitures   incurred  by   the  act,'  and  to  enter 
them  in  a  book  to  be  kept  for  that  purpose,  to  be  signed 
by  the  master  and  two  or  more  principal  officers   (s)  : 
and  it  has  been  held  that  the  master  cannot  make  thia 
deduction   unless  the  forfeiture  has  been  regularly  en* 
tered  in  a  book  as  the  statute  directs  (a). 

With  respect  to  ships  of  the  burthen  of  one  hundred 
tons  and  upwards,  omployed  in  (he  coasting  trade  and 

(x)  3  Gm.  3.  c  36.  sect.  6.  (2)  3  ()eo,  3.  c.  36.  t.  9. 

(y)  Fronting  «•  Ff9U  3  Bot.  &        (a)  Frmtim  v.  Frott.  S  Dot.  Ik 
Poll.  303.  Pull.  303. 
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goiog  to  open  sea ;  if  a  seamao,  hayiog  signed  the  re- 
quisite agreement,  Deglecta  or  refuses  to  proceed  on  the 
intended  voyage,  he  forfeits  to  the  owners  all  the  wages 
due  to  him  at  the  time ;  but  the  forfeiture  for  desertion 
afterwards,  and  before  the  vojage  or  voyages  agreed 
upoDy  or  upon  which  such  ship  shall  have  proceeded, 
shall  be  completed,  and  the  cargo  of  such  ship  deliver* 
ed,  or  before  the  seamen  shall  have  a  discharge  in  writ* 
log  from  the  master,  &c.  is  poly  of  one  month^s  wages 
to  the  use  o(  Greenwich-HospUal  (b). 

Id  all  cases  a  seaman,  who  tvilfully  absents.  hims^Jf 
from  the  ship  without  leave,  forfeits  to  the  use  of  Green- 
wieh  HospUalf  two  days  pay  for  each  day's  absence  (e). 
Abieoce  occasioned  by  the  power  of  a  foreign  country, 
iu  which  the  ship  may  happen  to  be,  without  any  fault 
on  the  part  of  the  seaman,  does  not  work  any  forleit* 
ure  (d). 

In  the  coasting  trade,  the  statute  directs,  that  if  a  sea- 
man is  hired  by  the  voyage,  and  the  period  of  the  voy^ 
age  agreed  upon  exceeds  one  lunar  month,  the 
forfeiture  of  on6  month^s  pay  shall  be  account-  [  456  ] 
ed  a  forfeiture  of  a  sum  of  money  bearing  the 
same  proportion  to  the  whole  wages,  as  a  lunar  month 
shall  bear  to  the  whole  period  of  the  voyage;  and  that 
the  forfeiture  of  two  days  pay  shall  be  computed  in  the 
same  manner.  If  the  whole  period  of  the  voyage  does 
not  exceed  one  lunar  month,  the  forfeiture  of  one 
month's  pay  is  to  be  accounted  a  forfeiture  of  the  whole 
wages  contracted  for :  and  the  like  as  to  the  forfeiture 
of  two  days  pay,  if  the  voyage  does  not  exceed  two 
days  (s). 

{h)  31    Qe;  3.  c.  39*  tot*  3  &  4.        {d)  Beale  v.  Thompwn,  4  Eaat. 
(«)  3  Gm.  3.  c.  36-  t.  5.  b  31    546. 

(e)  31  Cw.  3.  f .  39.  t*  9. 
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\n  additiob  to  this  Yoifeitttre  bfWtfget  Airbed  Ibj  Bif^* 
Tice  in  tlie  8bl|p,  frbm  which  a  sekmk6  Ai;Wrt#|  tlfe  \t*^ 
istature  baa  Turtlier  punished  deae'rtibo  ^hf^ba  a  'Bf^t^h 
shTp  in  ihe  H^est-tndies^  wiili  forftifure  otdtt  ihh  Mg^'a, 
\o  whicb  he  might  otherwiae  be  eoiiired  for  the  tojag^ 
made  in  Ihe  aliip,  on  board  of  wkick  he  9%dU  0iAir  im- 
mediately after  auch  desertion  (/)• 

I  have  already  mentioned  'that  entry  into  the  Mrvice 
of  his  Majesty  Is  not  deemed  a  defcerliotiy  nor  fon6inttt 
by  (h6  forfeiture  of  wages  (^g).  ( 1  ) 

(/)  $T  Oe0.  3.  c«  73. 1. 1.  (jr)  Chsp.  t.  of  this  part*  sect.  2. 

by  the  statute  there  cited. 


(I)  The  .tet  of  Congress)  !20.  July,  1790.  ch.  1^.  (1  U.  S.  L. 
1  i(4.,)  kect  2.  provides,  ^  that  at  the  foot  of  c(t eiy  aach  contract 
^^  there  shall  be  a  memorandmn  in  writing  of  the  day  and  hour 
^^  on  Which  Such  seaman  or  mariner,  whoahall  so  ship  and  sob- 
^  Bcribe,  shall  render  themselves  on  board  to  begin  the  voyage 
^(  agreed  on.  And  if  any  snch  seaman  or  mariner  shall  n^- 
^  lect  to  render  himself  on  board  the  ship  or  vessel,  for  which 
^^  he  has  shipped  at  the  time  mentioned  in  snch  memoranJom 
^  and  if  the  master,  commander,  or  other  officer  of  the  slup  or 
^  vessel,  shall,  on  the  day  on  wliicli  such  nejg^lect  liappened, 
"^^  maike  an  entiy  in  the  log-book  of  such  sUp  or  vessel,  Of  Aie 
(^  name  of  such 'seaman  or  mariner,  atid  shall  in^e  iUanbet 
^^iiote  the  time  that  he  so  neglected  to  render  himself  ^Rertte 
*^  time  appointed,eveiy  such  seaman  or  loarihi^i' shall  forfeit^ 
'^  eveiy  hour,  which  he  shall  so  negi«<5tto  i«Ade>1liriik^lf,«oe 
^^  day^s  pay  according  to  the  Mb  of  ^wngfeft  iigt«€ti/iq|»on,  to  be 
^'  deducted  out  of  his  wages.  Andif'any  snch  8earimn«oriba- 
^^  riner  shall  wholly  neglect  to  render  himself  on  boaftd  ofandi 
^^  fMp  or  vessel,  or  haviOg  rendered  himseif  on  toard,  ribail  af- 
^  terwards  desert  and  escsipe,  so  that  tfre  ship  or  V^s^el'pr^obed 
^<  to  sea  without  him,  every  such  seaman  or  mariner  shall  fi>r- 
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4*  Tl)e  legitlatore  has  also  popi^bed  with  the  forf^i- 
tuK  oT  wages  th^  offeoce  of  oegl^ctine  or  refusing  to 


^^  feit  and  pay  to  the  master,  owner,  or  consignee  of  the  said 
^^  ship  or  vessel,  a  sum  equatto  that  which  shaft  haye  been  paid 
u  to  him  ky  advancA  at  th«  tin^  9f^Jm4»§  *^S9«it|rafit,  ^xf^ 
^^  and  besides  the  swp  so  ad?ancM'^    ^^Q^  l^t-  &*  BIW^4W 
^  (hat  if  any  seaman  ov  mairinQf ,i^h(p  i|h9^  ha;?#  sf^^^f^^d  fiiph 
^V  coBtnact  as  is  heceio  l^lpri^  dei9$ri^4)  )4^ftP  ^hseiil  ^^fm^f  i( 
^  from  SMk  board  th^  9htp  or  y^sse^  k^  whk^  h^  ^i^so  Iwifi 
u  shipped  without  lie^ye  of  t;!^^  ina^tef  ,^  officer  cop)^qf9|d|pg 
^<!  o»  ho4^  and  the  iPi^t^  o^  other  f^P^fner  l^vliig  ^^»f^^  ff^^ 
*^  log,  shall  mal^e.  an  ^^tgj  tfaer^ii^  ^  tl^fi  i^m^  ^*^ 
^(  seaman  ontliedi^r  on  iisUch  ho  rii^  S^  %^9Qt  hiipsf^U^^d 
<(  If  siM^h  seaman  or  sisrixMr  shfll  rf ta^  ^^^  ^^  Vli^P^  4>F' 
'^  ty  eight  honss,  such  sftainan  or  mar^^r  9)^\  ipHfiX  t^^^ 
^i  4ay's  pay  for  every  day,  nhkk  hf^  i^V  l^^h^e^tt  bjmfi^^  to 
^^  be  deducted  out  of  his  wag^ ;  h^tif  ^ny^^s^iuii^  5>cfq^i:iner 
^  abaU  absent  himself  lor  mofe  thee  forty  eight  l^o^nrs  i^t  one 
^^  time,  he  shall  forfeit  all  the  wages  due  to  hi^,  and  aU  hu 
^  gaoda  <md  duaUek  which  were  on  ht^ard  the  said,  skip  ^  v^^l^  or 
^  t»  any  ilort  where  they  may  have  been  lodged  qi  tihe  tioff  of  his 
^^iesefiwnto  the  use  of  the  owners  of  the  ship  oryess^l,  and 
^  moreoyershall  pay  to  him  or  them  all  damages,^  kc  4tc.— » 
On  these  two  clauses  a  decision  has  been  recently  made  in 
Uassachttsetti.  The  mariner  after  having  shipped  did  not  ren- 
der himself  on  board,and  the  ship  proceeded  to  sea  without  him* 
It  was  contended  that  both  clauses  were  in  pari  liiateria  and 
merely  cumulatirei  and  that  therefore  such  desertion  occasion- 
ed ,a  forfeiture  of  aU  the  goods  and  chattels  of  the  marmer  on 
board  the  ship-  But  the  court  held  that  the  first  section  appli- 
ed exclusively  to  absence  and  dese^pUon  t»  the  port  (^departure  ; 
and  the  last  section  exclusively  to  absence  and  desertion  in  the 
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M9»t  the  master  in  defeodiog  the  ship  against  the  at- 
tack of  pirates  {h)»    It  seems  also  that  neglect  of  duty, 

(A)334r23Ctr.  3.c.  11. t.  7. 


coarse  of  the  voyage  at  any  other  part.  Cotel  t.  HiUiard^Essex, 
November  Term,  S.  J,  C,  A.  D.  1808.  MSS. 

The  entry  in  the  log-book  of  the  absence  or  desertion  iis  in- 
dispensable. If  an  absence  is  entered,  it  mnst  be  also  stated 
whether  with  or  without  Uaoe  ;  stating  that  the  seaman  left  the 
ship  is  not  sufficient :  and  no  parole  evidence  can  be  admitted 
to  prove  the  desertion.  It  must  be  proved  by  an  entry  at  the 
time  by  the  proper  officer.  Lord  v.  Kimball,  Essex,  April 
Term,  S.  J.  C,  A.  D- 1804.  Cor.  Dana,  C.  J.  and  Strong  J.  flfSS. 
So  in  Malone  v.  Brig  Mary,  1  Peters-  Adm.  Rep.  139.,  Judge 
Peters  said,  tliat  he  always  considered  the  entry  in  the  log- 
book evidence  of  the  fact  of  desertion,  hwt  not  conehuive,  thou^ 
indispensahly  necessary.  S.  P.  Whitton  v-  Brig  Commerce,  id. 
160*  Jones  v.  Brig  Phoenix,  id.  SOI.  Thompson  v.  Ship  Phila- 
delphia, id  210. 

But  even  if  the  seaman  has  been  absent  more  than  forty 
eight  hours  and  has  deserted,  the  forfeiture  of  his  wages  is  re- 
mitted by  receiving  him  again  on  board.  It  operafes  as  a  release. 
Whitton  V.  Brig  Commerce  above  cited.  This  seems  consonant 
with  the  rule  of  the  common  law,that  where  a  servant  is  hired 
by  the  year  and  deserts,  and  he  returns  and  is  received  by  his 
master,  he  shall  be  entitled  to  his  wages.  As  Lord  Hardwicke 
said,  ^^  it  is  always  esteemed  a  dispensation  and  works  in  the 
nature  of  aremitter.^^  Castlehunt  v.Syfoid,  1  Burr.  SettGas.68. 
This  is  the  general  rule,  but  where  a  mariner  has  neglected  to 
render  himself  on  board  at  the,  time  appointed  according  to  the 
provisions  of  sect.  2.  above  quoted,  the  receiving  him  on  board 
is  not  a  release  of  the  penalty.  This  Is  an  exception  from  the 
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disobedience  of  orders,  habitual  druokeDoesas,  or 
aoj  cause,  which  will  justify  a  master  in  dis-  [  457  ] 
charging  a  seaman  during  Ibe  voyage,  will  also 
deprive  the  seaman  of  his  wages  (i).  (2) 

(i)  See  the  judgment  pronounc-    of  BMnet  v.  The  tidp  Exirsm  2 
cd  by  Sir  WiUiam  Scott,  in  the  case    Rob.  A.  R.  261. 


very  nature  of  that  section,  for  otherwise  it  would  be  nugatory. 
Malone  ▼.  Brig  Mary,  above  cited. 

The  wages  which  are  forfeited  by  desertion,  are  the  wages 
which  are  abready  earned  ;  but  the  wages  for  the  section  of 
the  voyage  unfinished  are  not  included,  they  not  being  earned 
until  the  ship  arrives  at  her  port  of  delivery*  Whitton  v.  Brig 
Commerce,  note  under  page  162. 

(2)  This  seems  to  be  universally  recognized  as  the  marine 
law.  But  although  the  seamen  conduct  improperly,  yet  by 
the  marine  law,  their  offences  so  far  as  they  affect  contracts 
are  pardoned  on  repentance,  compensation  or  offer  of  amends 
and  return  to  duty. — Public  policy  and  private  justice  as  it  is 
fit  they  should,  here  move  together.  To  this  effect  are  Art. 
25.  of  laws  of  Wisbuy.,  and  art.  13-  of  laws  of  Oleron.  Atkins 
V.  Burrows,  1  Peters.  Adm.  Rep.  244.  Whitton  v.  Brig  Com- 
merce, 1  Peters.  Adm.  Rep-  160.  incase  of  desertion.  Thome 
V.  White,  id.  168.  in  case  of  an  assault  and  battery  of  the  mas- 
ter,— and  Black  v-  Ship  Louisiana,  id.  268  in  case  of  gross 
neglect  Relf  v.  Ship  Maria,  id.  186.  in  case  of  mutinous  and 
r^ellious  conduct,  Dixon  v.  Ship  Cyrus,  2  Peters.  Adm.  Rep. 
407.  in  case  of  disobedience.  And  Judge  Davis,  in  a  recent 
case  in  Massachusetts  where  the  libellants  had  been  convicted 
of  an  ^^  endeavour  to  make  a  reoolt^^'^  (1  U.  S.  L.  100.  ch.  9.  sect 
12.)  held  that  a  proniise  of  forgiveness  of  the  master,  restor- 
ed the  mariners  to  their  wages.  Johnson  &  otiiers  v.  Ship 
Kliza,  November,  A.  D.  1807.  MSS. 


«9»  fAn- IV'  v^n^ 

S.  If  the  pigjgk  hm  cwNiiM  or  Iqwed  ^j  tba  firaiA 

or  Qfgljgpacr  of  the  iraaeo^  to  tint  the  nerdMBt  bo 

o  ri^t  to  cWo  m  lotiifoctioo   froa  tlie  muter  oad 

ovooffs,  they  mj  bj  4ie  cottooi  of  OMrcbonts  dcdact 

the  Toloe  thereof  frcHB  ihc  wages  of.  the  teooieDt  bjr 

wfaoee  aifcbodttct  the  hijtiry  has  fokeo  phce  (Jk)«     And 

the  btt  proriao  iotrodaced  bto  the  saoal  agreeaieat  (Q 

figlied  bj  the  aeamen,  ia  calcohted  lo  enforce  Ihia  rale 

IB  the  ease  of  efflhezsloaiest  either  of  tho  cargo^  er  of 

the  ship's  stores.    This  proviso  hovover  is  to  Im  eoo« 

atroed  indhridoally,  aa  aflecting  only  tiie  partieolar  per* 

aooa  guilty  of  the   embexslemeot,  and  not  tho  whole 

crew(m).     ^or,  as  it  seeais^  is  anj  ionoceot  persoa 

Kabie  to  contribute  a  portion  of  his  wsges  to  nake  good 

tho  loss  occasioned  by  the  miscondnct  of  others  (»).  (2) 

O)  JUMe«l)oo)^^Vha|>.3.  Mct.       (9)  Tiintftm  9,  C^fat,  t  Bob. 
».  3  Show.  167.  lLd.Ba)m.650.    k  PoiL  K.  R.  347. 
to  See  .J^pmiiM,  Kg  T-  (»)Ths 


The  tame  doctrine  seems  supported  by  the  opinien  of  the 
^eort  la  Beale  v.  Thompson,  4  East  546.  See  also  The  Kii« 
¥.  Castlecborch^  1  Burr.  Sett.  Css.  70.  and  The  Kingy.  Eaten. 
id^4». 

If  a  person  be  hired  as  a  mate,  and  from  incapacity  or  ill 
condncty  be  disgraced  to  the  mast,  a  dedactipn  of  his  wages 
arill  be  allowed  by  the  Court  of  Admiralty,  Mitchill  r.  Ship 
Orozembo,  1  Peters.  Adm.  Rep.  260. 

(9)  In  Lewis  t.  Davis,  3  Jolm.  Rep.  17.,  where  goods  had 
been  stolen  in  the  night  Ume  from  a  ship,  the  crew  being  theo 
OB  shore  by  leaye  from  the  commanding  officer,  the  court  were 
of  opinion  that  the  crew  were  not  bound  to  contribote  to  the 
loas.  CMeOusticeKent  in  deliirerii^  the  opinion  of  the  coort  said, 
<^  admitting  the  rule  of  the  msritiine  law  to  be  that  mariners  ars 
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to  coDtribate  out  of  their  imgeB  to  the  damages  arldiig  from 
embezzlements  by  each  other  during  the  Toyage,  yet  if  negli- 
gence be  not  ikbpiflkble  'tO  th'ettk,  and  the  <^thl6tance8  of  the 
case  do  not  fix  the  presumption  of  embezzlement  upon  any  o€ 
the  crew^  tlw»«i»iahtntrt<tot9ft«tTttmte>  MoHordoes  mt«tate 
the  rule  on  this  subject  withttMOli  fMcision,  nor  is  he  of  much 
authority  ;  but  he  rather  seems  to  place  it  on  the  ground  oT 
fault  or  negligence  ;  and  even  the  limited  extent  to  which  he 
carries  it  in  this  instance,  has  been  lecently  iiuestiooed  or  4i^ 
nied  by  the  court  in 'thompson  y.  Collins,  (1  New  Rep.  347.) 
On  the  other  hand  the  mutual  responsibility  of  seamen  has  been 
carried  to  a  greater  extent  in  the  decrees  bfthe  District  tlourt 
of  Pennsylyania  vl  teeters.  A^m.  {lep.  243.)  and  further,  I  ap- 
prehend, than  in  any  of  the  marine  orSlinances  annexed'tothe 
repoftis  of  those  respectable  decisioAs.^ 

In  Crammer  y.  ^hip  Fkiir  Americlin,  kHuAed  tb*in'ifae  a!bot^ 

case.  Judge  Peters  held  that  where  embeizzfeenlent  Is  fixed  on 

iM>me  ^f  the  cn^w  ;  yet  all  are  bound  to  contribute  ;  and^lhat 

no  one  is  'to  be  excused  fromthls  general  eofitribution,<theugk 

absent  from  ttie^sMp,  and  not  fin -a  situation  to  be  oiapable  of 

Basisting  in  the  'plubder.    See  also  — —  y .  Ship  Kensington,  t 

Peters.  Adm.  Rep.  289.  Knap  v.  Brig  Eliza  and  Sarah,  id.  200. 

Howeyer  in  acase  of  embezzlement  wheri  it  amid  not  be  mt- 

certained  by  whom  or  when  commUtedt  Judge  Dayis  decided  that 

all  the  seamen  were  liable  to  contribute  to  the  plunderage  sp 

far  as  it  comprehended  property  of  the  owners,  but  not  of  the 

master.    An  appeal  was  entered,  but  the  decision  was  finally 

acquiesced  in.     Bradish  y.  Ship  Friendship,  September,  A.  D 

1804-  District  Court,  Massachusetts,  llIS^. 

It  seems  also  that  the  admiralty  courts  will  deduct 'from  tlfe 

*  seaman's  wages  all  contributions  fbr  casks  stoye  by  negligence, 

'and  all  other  damages  sustained  by  their  misconduct-    WilMte 

>.  Belyfdere,  1  Peters.  Adm.  Rep.  288-  Thome  y.  White,  id. 

968.    But  the  owner  ctonot  retain  the  wages  to  ansWdtlpMi- 

tingent  damages.  -—  y.  Ship  Washiogton.  id  219, 
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CHAPTER  THE  FOURTH. 

OF  PMOCMMDOWS  TO  OMTJUif  TMK  PJOtMEKT 

ormMOEs. 

JlAYINO,  in  the  three  precediog  chapter!,  comid- 
ered  the  cootract  for  serTice  od  iMMird  m  mer- 
[  468  ]  chant  ship  ;  the  cases,  in  which  the  remunera- 
tion of  such  service  is  doe  either  whollj  or  in 
part  ;  and  those,  in  which  it  is  lost,  or  forfeited  ;  I  pro- 
pose in  this  last  chapter  to  treat  of  the  means  of  obtain- 
ing this -remuneration  bj  legal  process. 

1.  According  to  the  obserTstion  made  in  a  former 
part  of  this  treatise  (a),  the  jurisdiction  of  the  Courts 
of  Common  law  can  in  this  case  be  exercised  onlj  hj 
aoit  against  the  person  ;  but  the  jurisdiction  of  the 
Court  of  Admiralty  maj  t>e  exercised  bj  process  against 
the  ship.  In  this  Court  alone  therefore  that  principle 
of  the  maritime  law,  which  holds  the  ship  in  specie  to 
be  subject  to  the  claim  of  wages  earned  bj  service  in  it, 
can  be  carried  into  effect.  The  Court  of  Admiraltj  wu 
originally  constituted  for  the  adjudication  of  causes  and 
disputes  arising  upon  the  high  sea,  and  within  the  juris- 
diction of  the  Lord  High  Admiral,  whose  deputy  the 
Judge  of  that  Court  formerly  was.  The  proceedings 
therein,  being  according  to  the  course  of  the  Civil  Law, 
appear  to  have  been  very  unpopular  in  ancient  times  ; 
and  two  statutes  were  made  in  the  reign  of  King  Rick- 
ard  the  Second^  upon  the  complaint  of  the  Commons  of 

(a)  Part  3.  ch-  3.  sect.  25. 
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England,  to  define  the  limUs  of  its  jurisdiction  ;  bj  the 
first    of  which  it  is   *^  accorded  and  assented,  that  the 
<*  admirals  and   their  deputies  shall  not   neddle   from 
«  henceforth  of  any   thing   done  within  the  realm^  but 
'<  on! J  of  a  thing  done  upon  the  sea,  as  it  hath 
'*  been    use^   in   the   time  of  the   noble  prince  [459] 
*<  King  Edward    grandfather   of  our  Lord  the 
<<  King  that  now  is :"  (b)  by  the  other,  **  It  is  declaredj 
**  ordained  and  established,  that  of  all  manner  of  con- 
**  tracts,  pleas,  and  quarrels,   and  all  other  things,  arts- 
^<  ing  within  the  bodies  of  counties,  as  well  bj  land  as 
**  hy  water,  and  also  of  wreck  of  the  sea,  the  Admiral's 
**  Court  shall  have  no   manner  of  cognizance,   power, 
*<  nor  jurisdiction''(c).     Considering  these  statutes  with 
reference  to  the  present  subject,  it  is  evident  that,  if  (he 
seaman's  claim  to  wages   be  in  reality  founded   on  the 
performance  of  bis   service   in  the  navigation  of  a  ship 
CD   the  high  sea,   the   Court  of  Admiralty  must  have 
cognizance  of  the  claim  ;  and  on  the  other  hand  that,   if 
the  claim  be  in  reality  founded  on  the  contract  made  for 
performance  of  such  service,  and  such  contract  be,  as  it 
usually  is,  made  on  shore,  or  in  a  port  or  river,    within 
the  body  of  a  county,  the  Court  of  Admiralty  can  have 
no  cognizance  of  it.      In  this  view  of  the  subject,  it  is 
difficult  to  distinguish  the  case  of  the  master  from  that 
of  the  persona  employed  under  his  command ;   the  na- 
ture and  place  of  the  service,  and  the  place  of  the  hiring, 
are  in  both  cases  usually  the  same.    Nevertheless  a  dis- 
tinction has  long  been  made  between  the  **,  and  is  now 
become  a  settled  rule  of  law.     In  pursuance  of  this  dis- 
tinction the  seamen  have  now  in  ordinary  cases  a  three* 

ik)  IS  Riph.  %  it.  1.  c.  5.      (e)  15  Rich.  3.  c.  9. 
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[4M]  thcMMter;   tbt 

tkatoftee  rt  the  tnmmrmrrmrWI  (^ 
■^  to  k  n  the  eome  (r),  of  the  Tojagey  coo  oalj  mm 
tbe  ovoen  penomaBj  io  o  Coort  of  Commob  Uaw  (1). 
Hot  at  be  gcaeraBj  rocciTct  the  freight  mad  earaiigi  of 
the  ship,  aod  om j  pej  hiMflf  oet  of  the  moamj  ie  hie 
haadi»  he  hie  ool  ofteo  occesioo  Cm  the  aid  of  a  Ceort 
of  Jostice  lo  obtaio  bis  rigbU  The  aoit  of  the 
ie  tlie  Court  of  Adouralty  is  freqoeatlj  apokes  « 
eseepled  rase  (/),  aod  an  iodolgeoce  graoted 

00  accooat  of  tbe  cooTeoiefice  aod  adTaoCage  of  pio- 
ceediog  ia  a  Coort,  to  which  all  omj  joia  ia  oae  aait, 
aod  payneot  may  be  obtaioed  oat  of  the  Taloe  of  the 
ship ;  and  of  tbe  presoa»ption  that  thej,  who  cootiact 
with  tbe  Master,  conlract  with  Um  oo  tbe  credit  of  tbe 
ship :  whereat  the  matter,  who  cootracta  with  tbe  owB"- 
ert,  it  pretumed  lo  trutt  lo  their  pertooal  credit  (2). 

(d)  Rugs  V.  King,  3  Stra.  858.        fe)    Read  v.  Chnpmtm,  3  Stn. 

1  BeriMfd :  397.aiid  JCiJij'  v.  PXoy-    937,     The  PAfooiT^  De  Jtm§^ 

tr^  there  cited.  Ctau  v.  Sudgrare^    2  Roll.  A.  E.  332. 

or,  aaeUgrave,  Solk.  3^     1  Ld.        {/)  Intbecamatodiatlietvo 

Baym.57l6il3Mod.405.Cwtli.5U.    last  auttt. 


(1)  So  held  in  Montg^omery  y.  Heniy,  1  DalL  Rep.  49.  See 
Gardner  f.  Ship  Jersey,  at  to  what  smnt  will  be  paid  out  of 
remnants  and  sarplusses  in  the  Coarts  of  Admlraltj,  1  Peters. 
Adm.  Rep.  223.  See  also  as  to  tbe  right  of  the  master  to  sue 
in  the  Admiraltj,  2  Brown.  Civ.  and  Adm.  Law.  96. 

(2)  The  Constitution  of  the  United  States  has  expressly  dele- 
gated  to  the  Courts  of  the  United  States,  all  causes  of  Admiral- 
ty and  Maritime  jurisdiction.  The  act  of  Congress,  regulating 
seamen  in  the  merchants^  serrice,  provides  thattbe  seamen  may 
toe  in  the  Admiralty  Court  for  their  wages.    Act,  20.  Julyv 
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&•  The  clear  resolt  of  the  several  decisions  (g)  upon 
this  subject  is,  that  if  the  hiriog  be  on  the  osod 
f ermsy  and  made  bj  word,  or  bj  writing  only  [  461  ] 
withoot  seal,  the  seamen,  or  anj  one  or  more  of 
them;  and  every  officer  except  the  master,  may  sue  in 
the  CJoort  of  Admiralty  ;  and  may  by  thp  process  of 
thmt  Court  arrest  the  ship  as  a  security  for  their  demand, 
or  cite  the  master  or  owners  personally  to  answer  to 
ihetxk. 

And  the  seamen  may*  sue  there  not  only  for  the 
wages  earned  in  the  course  of  a  voyage,  but  for  those 
earned  in  rigging  and  fitting  out  a  ship  for  a  voyage,  on 
which  they  have  engaged  to  proceed,  if  the  owners  do 
not  afterwards  think  proper  to  send  the  ship  on  the  in* 
tended  voyage  (h)*  And  it  seems  also  that  they  may 
•oe  there  for  the  wages  contracted  to  l>e  paid  to  them 
for  navigating  a  ship  from  one  port  of  this  country,  to- 
another  (t)«  (1)  And  if  a  suit  be  there  instituted,  that 
Court  can  properly  decide  whether  a  place  at  which  a 

(gy  At  to  the  Siixnr,  after  Graxl,  1  Ld.  lUjrm.  633. 8alk.  33b 

tenttncet  Winch,  a  Sefire  sen*  JUadv,    Ckapmant  2  Stra.  937. 

I0ooc^  A/kmt  V,  Monk,  3  Tent  (A)  fTeiU  v   Omium,2lA.  Bkym. 

181.  Jmtu  8.  Mod.  379.  JBetu.  v.  1044. 6  Mod.  338.    See  alio  MUU^ 

JFarre.  3  Ld.  Baym.  1306.    The  U  another  v,  Ore^en/,  Sayer,  137. 

BoATiWAnr,    King   «.  Bagg.   3  (0    .iiiM.  1  Vent    343.     The 

Stra.  858.    1  Barnard :  397.    The  application  fbr  a  probihition  was 

CAmnnan,  fFheeler  «.  J^gwitWt  after  •enteooe.    see  31  Oee,  3*  e. 

1  Stra.  707.    The  Suaaaav,  5ay*  39.  «.  6^ 
#r,   136^     The  Matb^  Be^  v. 


1790.  ch.  29.  (1  U.  S.  L.  134.)  sect.  6.    The  same  right  or 
privilege  is  granted  to  &hennen  employed  in  the  fisheries  of 
the  United  States.  Act,  16.  February,  1792.  ch.  6.  (2  U.  S. 
L.  15.) 

(1)  The  same  point  is  decided  in  Ireland,  Pany  t.  Peggy, 
2  Brownie  Civil  and  Adm.  La#,  Appendix,  p.  533. 
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•hip  may  hafe  arrived  be  a  port  of  delirerj  to  aa  to 
entitle  them  to  wages  (fc).  Indeed  if  the  master  haa 
obtaioed  a  sentence  in  the  Court  of  AdmiralCj  opoo 
the  nsoal  allegation,  stating  that  he  was  hired  wiibin 
the  jurisdiction  of  that  Court,  the  Courts  at  WesimiH" 
9ier  Hall  will  not  prohibit  the  execution  of  the  sen- 
tence ((}• 

3.  I  hare  said  that  seamen  maj  sue  in  the  Court 
[462]  of  Admiralty,  if  the  contract  is  made  on  the  usual 
terms  and  not  by  deed|     It  was  decided  in  two 
causes,  before  the  passing  of  the  earliest  statute  requir- 
ing the  contract  to  be  in  writing,  that  the  Court  of  Admi- 
ralty had  jurisdiction  in  the  case  of  a  written  contract  (m). 
And  as  well  the  statute  requiring  a  written  agreement  in 
the  case  of  foreign  Yoyages  (m),  as  that  which  requires 
such  an  agreement  in  the  case  of  certain  vessels  em- 
ployed in  the  coasting  trade  (o),  contains  a  clause,  enact- 
ing  that  no  seaman  shall,  by  entering  into  or  signing 
such   agreement,  be  deprired  of  any  means  for  the  re* 
covery  of  wages  against  any  ship,  the   master,  or  own- 
ers, which  he  might  then  lawfully  make  use  of.     The 
case  of  BpecisI  agreements,  and  of  contracts  under  seal, 
requires  further  explanation.     The  contract,  whatever 
be  its  form  or  nature,  always  remains  in  the  possessioo 
of  the  master  or  owners ;  the  statutes  expressly  ordais 
that  where  it  becomes  necessary  to  produce  the  contract 
in  Court,  no  obligation  shall  lie  on  the  seamen  to  pro* 
duce  it,  but  on  the  master  or  owners  of  the  ship,  and 
that  no  seaman  shaH   fail  in  any  suit  or  process  for 
the  recovery  of  wages  for/Want  of  the  production  of 

{k)  Brwmv,  Bmm&  olAert, 3  SLd.  Rayin,  1306, and  the  JUbr- 

Ld.  Raym.  1247.  inei*$  Case,  8  Mod.  379. 

(0  Barber  Uamihtr  v.Whart9n^        (n)  3  O^.  %  e.  36.  t.  8. 
3  Ld  Huym.  1453.  (o)  31  Gf*.  J.  «•  39.  ■•  4. 

(m)  iTefuv.  Fone*  ftf.  T.4  Ana. 
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it  (p).    In  the  common  form  of  prnceeding  in  the  Court 
of  Admiraltjy   the  partj,   who  sues   for  wages, 
does  not  state  how  the  contract   was   made;   the  [403] 
foundation  of  the  suit  in  that  Court  is  the  service 
and  not  the  hrring  ;  and  therefore  the  objection  that  the 
hiring  was  upon  special  terms,  or  was  made  by  deed, 
does  not  appear  upon  the  face  of  the  complainants'  pro* 
ceediogs,  but  must  be  made  by  the  defendants,  if  they 
wish  to  rely  on.it.     Aind  they  must  make  their  objection, 
and  apply  to  one  of  the  Courts  at  JFesiminsttr  Hall  for 
m  prohibition,  before  sentence  is  given  in  the  Court  of 
Admiralty :    if  they  suffer  the  cause   to  proceed  to  a 
judgment  upon  the  merits  in  that   Court,  they  cannot 
afterwards   avail   themselves  of  this  objection  (f )«      If 
the  contract  for  service  be  made  upon  terms  and  condi- 
tbna  differing  from  the  general  rules  of  law,  the  service 
alone  cannot  entitle  a  seaman  to  his  wages ;  his  right  to 
them  must  depend  upon  the  performance  of  the  stipulat- 
ed terms*    The  construction  of  the  instrument,  in  which 
those  terms  are  contained,  is  a  proper  subject  for  the 
jurisdiction  of  the  Courts  of  Common  Law ;   and  it  is 
clear  by  the  several  authorities  on  this  subject,  notwith- 
standing  a  seeming  dictum  in  one  case  (r)  to  the  contrary, 
that  upon   the  suggestion  of  such  a  contract  made  at 
land. and  under    seal,  supported   by  the   proper 
affidavits,  the  Courts  at   tTestminster  Hal/ will  [464] 
prohibit  the  Court  of  Admiralty  from  proceeding 
in  a  suit  instituted  there. 
4.  But  it  is  not  quite  clear,  whether  the  defendants 

(p)  2  Gm.  2.  &  31  O«0. 3.  93  lut  dut  to  1>e  tried  in  that  Court,  he 

Kferred  to.  cannot  obtain  a  prohibition  after 

(f)  /Hira'ji  V.  Sennett,4  Burr,  sentence,  Full  v.  ifutcfutu,  Cowp. 

2035.     If  a  party,  who  has  ptead-  422. 

cd  a  modus  to  a  suit  in  the  Spiritu-        (r)  Bern  v.  Parre,  2  Ld.  Rayi». 

al  Court  for  tithes,  tttfTerthemo-  1306. 


oagbt,  before  tbey  apply  for  a  probibilioD,  to  plead 
^reemeot  io  the  Court  of  Admiraltj  as  a  bar  to  the 
'  jarisdif'tk>ti  of  that  Coorf .  Id  one  of  tbe  caaee  on  this 
subject,  the  court  of  King's  Bench  is  reported  to  ha^e 
said,  <*  If  there  is  any  special  contract,  as  is  now  svg* 
*'gested,  the  defendant  may  plead  it  in  tbe  Cosrt  of 
<<  Admiralty,  and  if  that  Court  does  not  alloir  (he  plea, 
^then  it  may  be  a  proper  time  to  move  the  King's 
<<  Bench  for  a  prohibition ;  for  if  it  should  be  granted 
<<  before  the  plea  Is  disalloired,  it  is  a  prejudging  of  the 
« justice  of  thst  Conrl"(s). 

6.  The  course  of  the  proceedings,  that  bad  taken 
place  in  the  Court  of  Admiralty,  does  not  appear  by  tbe 
report  of  any  of  the  cases,  in  which  a  prohibition  has 
been  granted.  The  best  reporter  of  the  first  of  these 
cases  (I),  says  only,  <*  A  motion  was  made  for  a  prohi- 
^  bition  \o  the  Court  of  Admiralty,  in  a  suit  there  for 
<*  mariners'  wages,  npon  a  suggestion  of  a  contract  made 
«<  for  them  at  land  ;  and  the  Court  held,  that  for 
[465]  *'the  convebience  of  seamen  the  Admiralty 
«« had  been  allowed  to  hold  plea  for  mariners^ 
^  wages,  but  yet  with  this  limitation,  that  if  there  be 
««any  special  agreement,  by  which  the  mariners  are  to 
"receive  their  wages  in  any  other  manner  than  is  usual, 
w  or  if  the  agreement  be  under  seal,  so  as  to  be  more 
^  than  a  parol  agreement,  in  such  a  case  a  prohibition 
«<  shall  be  granted :   and  so  it  was  granted  in  this  case." 

In  the  second  case  (ii),  by  the  suggestion  (a?>  made  in 

CO  The  Jlfaftfier^t  Case.  SBiod.  by  ^ironj^e.  ^*^- J/f  *  ^,  T^ 

m  Trin.  T.  11  Geo.  1.  fu»y  by  JBarnarAttm,  toL  %  p. 

^)    O^v/C^  Mother,,  B.  T.  419';  but  the  •c«««y^^^^ 

5  Will.  &  Btoy.  K  B.    Salk.  31.  of  the  judgment  pwnj««^I^J 

8.r b^he  mSe  of  OMfv.Mdi^  Xfi  Hardmcht  w  titou  ftoin  a 

U  •thert.  12  Mod.  38.  bat  not  more  nuniMcript  note. 

arcuiDfttantUl.  (»)  »1 8.  It  is  signed  by  iJi^ 

(«)  Day  V,  Strhp  K.  B.  But.  T.  per. 
7  Geo,  3.  very  thortly  nentioned 
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support  of  the  motion  for  a  prohibitioO}  the  defendaQt  ia 
the  Court  of  Admiraltj,  after  reciting^the  atatates  rela- 
ting to  the  juriidictioD  of  the  Court  of  Admiralty^  and 
the  libel  exhibited  in  that  Conrt  by  the  eeameD(b7  which 
it  appeared  that  thej  had  during  the  vojage  entered  oo 
board  one  of  bis  Majesty's  ships)  set  forth  the  contractt 
which  contained  an  express  covenant,  that  if  any  or 
either  of  the  seamen  should  depart  from  or  leave  the 
jhip  during  the  voyage,  to  go  on  board  any  of  his  Majest 
1y*s  ship  or  ships  of  wari  or  upon  any  other  pretence  or 
account  whatsoever,  without  leave  of  the  master,  such 
seaman  so  deserting  or  leaving  the  ship  should' forfeit 
and  lose  all  his  wages  and  pay  then  due  and  owing;  and 
averred   that  tbia   contract  was  made  on  land  in  this 
country,  and  sealed  and  delivered  by  the  parties, 
and  that  although  he  had  offered  to  prove  the  [  466  ] 
aaid  statutes  and  the  rest  of  the  premises  in  the 
Court  of  Admiralty  before  the  Judge  there,  yet  that  the 
Judge  of   the  said    Court   had  altogether  refused  to 
receive  the  said  plea  and  allegation.    Upon  the  motion 
for  a  prohibition,  the  Chief  Justice  {Lord  Hardwicke) 
said,  that  before  the.  making  of  the  new  statute  (vis.  the 
2d  Gfeo.   2,  c.  96.)  he  always  understood  the  law   to 
be  settled,  that, as  the  Admiralty  Court  proceeds  in  suits 
for  mariners'  wages  upon  contracts  ma^  at  land,  which 
cannot  be  the  proper  cognizance  of  the  maritime  jnris^ 
diction,  merely  by  indulgence,  a  prohibition  would  always 
be  granted^ where  the  contract  differed  from  the  common 
«nd  usual  contracts  between  masters  of  ships  and  seamen 
about  wages,  by  reason  of  some  special  terms  contained 
ia  it;  and  that  in  this  agreement  there  seemed  to  be 
some  special  covenants,  as  for  example,  one  that  if  the 
mariners  should  enter  into  any  of  his  Majesty's  ships  of 
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;  ihtj  tkatU  toMd  tbeir  wages;  which  was  dvecffj- 
c— tiwy  to  m  ckaae  n  the  fade  act.  And  aeciMdly,  that 
wbete  the  agraeaicat  wai  bj  wrifbg  tigned  and  aealed, 
therv  alio  a  proUbitioB  ahoold  go*  which  wai  IftewiM 
the  preaeat  caae.  Aod  the  ooly  qoettioo  therefore  re^ 
vaa,  wlietiier  or  no  the  statate  readied  to  this 

Aod  hii  liordsliip  pve  hit  opinion  that  it  did 
not ;  iince  at  tUa  was  a  contract  bj  deed,  it  was  dehors 
the  act,  which  oolj  required  a  contract  in  writing; 
and  it  coold  not  he  supposed  that  the  act  intended  to 

gire  the  Court  of  Admiraltj  the  cognizance  of 
[467]  agreemcttta  for  mariners*  wag^  made  by  deed; 

that  must  depend  opon  the  trial  of  the  Tatiditj 
of  sneh  deed,  which  coold  not  be  olherwise  than  bj 
a  Jorj  at  Common  Law,  being  left  as  it  was  t^fore ; 
that  this  case  came  wilhb  the  case  of  Ofy  and  Addison^ 
and  as  the  late  statute  did  not  take  it  out  of  the  old  role, 
it  most  still  go  by  that  role.  The  other  Judges  roncur- 
red  in  tiie  same  opinion ;  and  a  prohibition  was  granted. 

The  report  of  the  last  caie  on  this  subject,  which  was 
a  suit  instituted  in  the  Court  of  Admiralty  by  seamen 
employed  on  board  a  ship  in  the  service  of  the  £asf- 
India  Company,  is  given  st  coosiderable  length,  and 
although  the  particulars  of  the  deed,  under  which  the 
seamen  were  hired,  are  not  stated,  it  may  be  cottected 
from  the  report  that  the  deed  cootained  a  clause,  by 
which  it  was  sfipniated,  that  the  seamen  should  not  be 
entitled  to  wages,  unless  the  ship  should  return  home; 
but  it  does  not  appear  whether  this  event  bad  fallen  place 
or  no.  The  Court  granted  a  prohibition  upon  the  au-* 
thority  of  the  two  former  cases,  and  Lord  Manffieli 
too|[  notice  that  the  seal  was  not  the  only  circumstance, 
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io  wbich  this  eaie  differed  from  the  ordiiiarjr  contract 
for  'mariners*  wages  (y). 

6.  From  thia    Vieir  of   the  decisions  of  tbe 
Cottrta  at  We$iniin$ter  Ball^  it  appears  that  a  [  468  J 
probibitioD  has  not  in  any  instance  been  aclnallj 
granted  where  a  contract  was  upon   the  ordinary  (ermsj, 
merely  because  it  was  made  by  deed ;  but  that  in  each  of 
tbe  cases  the  Court  considered  that  circumstance  alone 
to  be  a  sufficient  ground  for  a  prohibition.     For  which 
the  reason  seems  to  be,  that  as  the  suit  of  the  seamen 
in  the  Court  of  Admiralty  was  at  first  allowed  only  aa 
a  master  of  indulgence,  and  considered   as  an  excepted 
case  not  properly  belonging  to  the  jurisdiction  of  that 
Court,  the  exception  was  confined  to  the  case  of  ordinary 
contracts  not  made  under  seal.     For  if  a  contract  under 
seal   contain   such  clauses  and  covenants  only  as  are 
conformable    to  the  general  rules,  which    govern  the 
administration  of  justice    io  tbe  Court  of  Admiralty, 
neither  the  actual  existence,  nor  the  legal  effect  and  im- 
port, of  the  deed  can   become  the  subject  of  litigation 
in  that  Court.     The  seamen  are  not  bound  to  make  the 
deed  the  foundation  of  their  claim,  either  by  the  general 
course  of  proceedings  in  the  Cuurl  of  Admiralty,  or  by 
the  statute  ;  and  as  it  can  never  be  their  interest  to  deny 
the  existence  or  execution  of  a  deed  pleaded  by  the  de<* 
fendant,  containing  only  the  usual   terms,   upon  which 
their  claim  would  rest,  if  such  a  deed  did  not  exist  the 
objection  to  the  mode  of  trial  pursued  in  that  Court, 
and  to  the  necessity  of  two  witnesses   to  prove  tbe  exe* 
cution  of  a  deed,  can  hardly  arise.     In  a  case  relating 

(y)  Btwe  9>  ^ppUr,  4  Burr.  ticuUr  suggestioa    in   this  eu^ 

194St.  Tbe  record*  of  suggestions  could  not  be  found,  althougti  a 

Ibr  prohibitions  sre  in  general  very  very  diligent  search  was  niaoe  bjr 

regularly  Iwpt  at  tbe  oAoe  of  tbe  the  officer, 
Clerfc  of  tbe  Papers,  but  the  par* 
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to  At  jflriidktinof  the  Cmmi  ef 
[  469  ]  a  deed  of  h jrotkcatiM  of  m  sUp  b j  the 

vUcb  csM  bdbffc  the  CMrt  of  Km^i 
m  Cbv  yean  agp^  ooe  of  the  leaned  Jadgn  af  thi 
(s)  eaid,  •^Iflhe  Coart  af  Adairabj,  kmM 
•^  over  IAesaifrj«claMllcr,  the  ckcsMlaacaar  the 
'<  BMBt  beiag  aader  aeal  daea  eat  derive  theai  af  their 
<<  jariMlictioe'*  (a> 

7.  lo  a  case  where  the  defradiafi  ia  the  Caart  of 
Adaiiralty  pleaded  a  deed,  bj  the  teran  vbeieaf  the 
BMrioers  agreed  to  aobject  tbeandvea   to  the  htaa  af 
their  wagei  oo  partkalar  circBawtaacai,  aad  the  phiatiff 
replied  that  ibe  deed  was  obtaiaed  bj  fraad  aad  circaai- 
▼eotioo,  and  Ibe  Coart  of  Adaiiralf  j  dedaced  it  to  have 
beeo  io,  and  gave  seoteace  for  the  plaiaUff  to  recorer 
his  wages;  tbe  Coart  of  King's  Beach,  apoa applicatise 
for  a  prohibitioB,  said,  «  This  is  oalj  a  deed  oo  oae 
«  side  to  rorfeit  the  wages  aponparticalar  circaaistaeces, 
**  be  I  will  9ot  enable  tbein  to  sue  for  their  wagea  at  law  ; 
♦*  Ibe  deed  therefore  comes  in  only  by  way  of  iacideat, 
•*  sod  then  they  may  proceed  to  try  it.     There  can  be 
"  oo  prohibition"  (6). 

S.  In  proceeding  against  the  ship  in  specie,  if  the  val- 
ne  thereof  be  insufficient  to  discharge  all   the  claims  op- 

on  it ;  the  seamsn's  claim  for  his  wages  k  prc- 
[470  ]  ferred  before  all  other  charges  (c),  for  the  same 

reason  that  the  last  boltomrybond  is  preferred 
to  those  of  an  earlier  date  :  the  labor  of  (be  seamen, 
having  brought  the  ship  to  the  destined  port,  has  for- 
niihed  to  all  other  persons  the  means  of  asserting  their 

?fl/vJLin?  «   f^Ki^    .^        2  Rob.  A.  a  m    Fttntk^l 
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okdms  upoD  if,  vhich  otherwise  tbey  coM  net  have 
Imd  (I). 

9.  But  mil  sails  sad  actions  brooglit  in  tbe  Court  of 
Admiraltj  for  seameo's  wages  most  be  cooioieDced  withio 
six  T^ears  oext  after  the  caose  of  such  suit  or  action  shall 
accrue,  unless  the  part^  entitled  to  toe  shall  at  that 
time  be  withiotheageoftwentj«oiie  years,  a  feme  (covert, 
OOD  compos  mentis,  or  imprisoned, -or  unless  such  p^f^Yf 
or  the  partj  sued,  shall  be  at  that  time  beyond  the  s^i^s } 
in  which  cases  the  suit  may  be  brought  within  9ix  yesrs 
aflor  the  party  suing  shall  be  of  full  sge,  discovert,  flf 
•ase  memory,  or  at  large ;  or  either  the  party  suing,  op 
the  party  Sued,  shall  return  from  beyond  the  sea  (d).  (S) 
10.  In  the  Courts  of  Common  Law  the  seamen  magr 
sue  either  the  master,  as  the  person  immediately  con- 
tracting with  them  and  answerable  to  them,  or  the  own^ 
era,  as  the   persons  virtually    contracting  with  tbem 
through  the  agency  of  the  master,  and  answerable  for 

(d)  4.  JimL  €.  16. «.  \7f  1Q»  &  19.  the   property  thereof  hM  beea 

The  length  of  time  thus  allowed  changed.  The  French  Ordinance 

may  be  very  ineoRTenient  in  the  allows  only  oim  year, 
caaeof  a  suit  againat  the  ship*  if 


(1)  So  in  Blaine  v.  Ship  Charles  Carter,  3  Cranch.  Rep.  328. 
the  court  held  that  seaman's  wages  are  to  be  preferred  to  the 
lien  of  a  bottonuy  bond. 

(2)The  act  of  Congress  does  not  limit  the  time  within  which 
actions  may  be  brought  for  mariners  wages*  Probably  the 
sliip  would  be  held  discharged  in  the  case  of  a  purchaser,  un- 
der the  same  circumstances  as  would  discharge  the  lien  of  a 
bottomry  bond.  As  to  this,  see  Blaine  v.  Ship  Charles  Carter, 
4  Cranch.  Rep.  328.  cited  ante  p.  160. 
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fvtf,  afe  «pes  to  Inqoirf.   Ifia 

«j  Mckii«|ra«nte  appear,  or  aij 

taifllB^  die  receipt  are  discoTered^he  wfa<^  Matter  is 

Ue  late,  aDd  jvtice  nntbedoa 

CkIo  erldeoce,  aruin^  OD  the  &ceofmckreceqita,teadB^to 

foreckwc  ioTeflt%atioii.  Jadmn  r.  White,  i  Pelei»  Ate.  Rep. 

179.    WhiteaiaB  t.  Ship  Neptvie,  id.  180. 

A§  tlie  master  is  reapoDifble  to  the  aariiieiB  for  their  wi^efii 
lie  has  heeo  held  an  incompetent  witness  in  Hbe!  tar  w^es 
Ivoagfat  against  tlie  ship.  Jones  t.  Brig  Piiceniz,  1  Peters. 
AdoL  Rep.  901. ;  or  an  acHon  against  the  owners,  id.  il»d. 
AfldnsT.  Borrows,  id.  244.  Makme  t.  Bell,  id.  139. 
Mariners  cannot  be  witnesses  for  each  other^f  the  witoesB  and 
the  party  have  a  conmion  interest  in  the  point  of  contest,  as  if 
the  question  be  loss  of  tlie  ship,  embezzleBient,  n^Iigeoce,  or 
misfeasance,  eqoalljr  aflectiogtlie  whole  crew,  where  all  mist 
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■nme  proTtfoes  (e),  oDieis  tbey  are  founded  oo  a  con- 
tract under  seal ;  if  they  are  founded  on  such  a  contract) 
the  Blatutable  limitation  does  not  apply  to  f hem ;  but 
after  a  lapse  of  twenty  years  the  claim  will  be  presumed 
to  bave  been  satisfied  without  any  proof  of  payment. 

In  suits  in  the  Courts  of  Common  Law,  the  form  of 
action  depends  upon  the  nature  of  the  contract :  if  the 
contract  be  under  seal,  and  delivered  as  a  deed,  an  ac* 
tion  of  debt  or  covenant  must  be  brought ;  if  it  be  not 
under  seal  or  not  so  delivered,  an  action  of  debt  or  of 
•SBompsit  (/)•  And  in  order  to  enable  the  plaintiff  to 
frame  his  declaration  correctly,  a  Judge  of  the  Court 
will  order  the  defendant  to  shew  the  articles  to  the 
attorney  for  the  plaintiff,  and,  if  necessary,  to  give  him 
a  copy  of  them* 

The  course  of  pleading  to  be  adopted  by  the  defendant 
depends  upon  the  form  of  the  plaintiff's  declaration,  ac- 
cording  to  the  general  rules  and  distinctions  respecting 
actions  of  debt,  covenant  and  assumpsit,  of  which  the 
consideration  does  not  properly  belong  to  a  treatise  on  a 
single  branch  of  the  law. 

(#)  91  Jat.  1.  e.  16. «.  3.  &  7  and  (J)  Clement  vw  Otin/MUfe,  cited 
4  Am-  c.  16b  ••  19*  before  part  4.ch.  1  sect.  1.  p.  415* 

• ~ ■ — ■ —] — 

contribate  in  damages*  fiut  in  other  cases  they  may  be  ad- 
mitted as  witnesses.  Per  Judge  Peters  in  Thompson  v-  Ship 
Philadelphia,  1  Peters-  Adm-  Rep.  210-  But  in  case  of  a  revolt 
they  were  admitted  by  Judge  Davis  in  Johnson  v.  Ship  EUza, 
cited  ante  p-  457.  note-  And  in  case  of  an  alleged  embezzle- 
ment, the  Supreme  Court  of  New-York,  held  that  as  they  were 
not  directly  interested  in  the  event  of  the  suit,  they  were  com- 
petent witnesses.    Hoyt  v.  Wildfire,  3  John.  Rep.  518. 

TffE  EJfD. 
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FORM  OF  A  BOTTOMRY  BOND. 


jLnOW  all  men  bjr  these  presents,  that  I,  A.  B, 
eommander  aad  two-thirds  owner  or  the  ship  Exeter^  for  my- 
self, and  C.  D.  remaining  third-owner  of  the  said  ship,  am  held 
and  firmly  hound  unto  £.  F,  in  the  penal  sum  of  two  thousand 
founds  sterling,  for  the  payment  of  which  well  and  truly  to 
oe  made  unto  the  said  E>  F*  his  heirs,  executors,  administra- 
tors, or  assigns,  I  herehy  hind  myself,  my  heirs,  executors  and 
administrators,  firmly  hy  these  presents.  In  witness  whereof 
1  have  hereunto  set  my  hand  and  seal,  this  14th  day  of  Deeemr 
W,  in  the  year  of  our  Lord  1796* 

WHEREAS  the  above  bound  A.  B.  hath  taken  up  and  re- 
ceived of  the  said  £•  F-  the  full  and  just  sum  of  one  thousand 
pouHds  sterling,  which  sum  is  to  run  at  respondentia  on  the 
block  and  freight  of  the  ship  Exeter^  whereof  the  said  A.  B. 
is  now  master,  from  the  port  or  road  of  Bombay  on  a  voyage 
to  the  port  of  London,  having  permisaion  to  touch,  stay  at, 
and  proceed  to  all  ports  and  places  within  the  limits  of  the 
voyage,  at  the  rate  or  premium  of  twenty-five  per  cent  (25 
per  cent )  for  the  voyage.  In  consideration  whereof  ieual 
risks  of  the  seas,  rivers,  enemies,  fires,  pirates,  &c  are  to  be 
on  account  of  the  said  E  F.  And  for  the  further  security  of 
the  said  E  F.  the  said  A.  B  doth  by  these  presents  mortgage 
ktJr^aT''?  the«dd£  F.  his  heii..Wcuto«,a^n- 
it^^r^^iK^^  V'\',^^  '*^*P  ^^^^^'  ^°^  herfreiirht, 

SS«dtw?Kl^^^^^^^^  "PP*"^''  ^^-     Anditisheiiby 

declared  that  the  said  ship  E^r  and  her  freight  is  thus  assign- 

^Ta^^TT^a^^^  respondentia  taken  up  by  t^e 

^tlfr  ^1  *^*^  ^  ,^^^^?:«^  *<>  «o  other  use  or  pu^ose 

ri«r    \rf  ^P''^,!!!^"'^  ""^J^^  ^^°^  «  fiwt  made,  Mth  the 
premium  that  may  become  due  thereon. 
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WOW  Tm  coammois  mf 

re  Umi  JL  K\m 


at  m 
4b|«  after  the  iafe_armaief  Ike 
hlil^hk^^  rirer 

»  faj  cwUHB  ikdl  hare 
OB  the  aaHas^  dbea  tliM  ebikadoB  to  be 
otherwiie  to  ifiia  ia  fd  fiive  aai  Yntae^    flaiia^ 
to  tifee  bowk  oT  the  ome  teoor  aai  drte,  the 
belDf  acfiiiilWwil|  tke  odm*  two  to  be  void 

j1  A  for  sdf  I      ,f    Q « 

BifDed,  tealed,  aai  delireied,  wfaeie  )      />   j£ 
DO  ftamped  paper  la  to  be   haiL>     j'^ 
lo  the  picieiice  of  ) 

•  la  thw  bond  tbe  occMioa  of  bonoviw  the 


od«  bot  ibe  maun  w»  ia  fcalHj  bumiwcd  to  refit  tbe  Aip^ 
bigoa  a  i^oyage  rdib  Beitgalio  litmdam  wap  obliged  to  pat  back  to 
JlMiAi^torefNnf.  See  TAe  Exxraa,  Ifltf^M;  1  Bob.  A.  8.176. 
Tbeoeo«Moa  tberafbieof  boftoaringtitt  aaaiejr  gate  Ibe  kadertbe 
acearitTofihecatiteiotenitofilietbip.  But  this  boad»  altbaagb  ex* 
piatifif  to  be  execatcd  by  tbe  natter  for  hiaiaclf  and  tbe  other  pnt- 
ovBcr*  would  not  bind  the  other  part-ownrr  penooally,  anla»  be  bad 
\n  %  pfavious  deed  authorised  the  aiaiter  to  execute  lucb  a  bond  for 
baa.    $etpart3^  eh.  1.  are/.  2. 


Mo.  II. 
FORM  OF  A  BOTTOBfRY  BILL. 

To  ALL  MEN  TO  WHOM  THESE  PRESENTS 
SHAUi  COME.  1,  A.  B.  of  Bei^n^  mariner,  part-owner 
and  master  of  the  ship  called  tbe  Exeter^  of  the  burthen  of 
five  hundred  tons  and  upwards,  now  riding  at  anchor  in  Tablt- 
Bay  at  the  Capt  of  Good  Hope^  send  greeting  : 

WHEREAS  I,  the  said  A,  B.  part-owner  and  master  of 
the  aforesaid  ship  called  the  Exeter^  now  in  prosecution  of  a 
▼oyage  from  Bengal  to  the  port  of  London^  having  put  into 
Tahlt-Bay  for  tbe  purpose  of  procuring  provisions  and  other 
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supplies  necessary  for  the  continuation  and  performance 
of  tne  voyage  aforesaid,  am  at  this  time  necessitated  to 
take  up  upon  the  adventure  of  the  said  ship  called  the 
Exeter^  the  sum  of  one  thousand  pounds  sterling  monies  of 
Great  Britmn^  for  setting  the  said  ship  to  sea,  and  furnii^- 
ing  provisions  and  necessaries  for  the  said  voyage,  which 
sum   C  D*  of  the  Cape  of  Good  Hope^  master  attendant, 
hath  at  my  request  lent  unto  me,  and  supplied  me  with  at 
the  rate  of  twelve  hundred  and  tzoenty  pounds  sterling  for  the 
said  one  tfumsand  pounds^  being  at  the  rate  of  one  hundred 
and  tTDenty-two  pounds  for  every  hundred  pounds  advanced 
€is  aforesaid,  during  the  voyage  of  the  said  ship  frotn  Tabk 
Bay  to  London.    NOW  KNOW  YE,  that  I,  the  said  A.  B. 
by  these  presents,  do,  for  me,  my  executors,  and  adminis- 
trators, covenant  and  grant  to  and  with  the  said  C.  JD.  that 
the  said  ship  shall,  wiui  the  first  convoy  that  shall  offer  for 
JEJng/aru2  after  the  date  of  these  presents,  sail  and  depart 
for  the  port  of  London^  ttere  to  finish  the  voyage  aiore- 
said.     And  I,  the  said  A.  B*  in  consideration  of  the  sum 
of  one  thousand  pounds  sterling  to  me  in  hand  paid  by  the 
said  C.  D.  at  and  before  the  sealing  and  delivery  of  these 
presents,  do  hereby  bind  myself,  my  heirs,  executors  and 
administrators,  my  goods  and  chattels,  and  particularly 
the  said  ship,  the  tackle  and  apparel  of  the  same,  and  also 
the  freight  of  the  said  ship  which  is  or  shall  become  due 
for  the  aforesaid  voyage  from  Bengal  to  the  port  of  London^ 
to  pay  unto  the  saicf  C.D.  his  executors,  administrators,  or 
assigns,  the  sum  o{  twelve  hundred  and  twenty  pounds  of  law- 
ful British  money,  within  thirty  days  next  after  the  safe 
arrival  of  the  said  ship  at  the  port  of  London  from  the  same 
intended  voyage. 

AND  I^  tne  said  A.  B.  do,  for  me,  my  executor  and  ad- 
ministrators, covenant  and  grant  to  and  with  the  said  C  Z). 
his  executors  and  administrators,  by  these  presents,  that  I, 
the  said  A*  B.  at  the  time  of  sealing  and  deuvering  of  these 
presents,  am  a  true  and  lawful  part-owner  and  master  of 
the  said  ship,  and  have  power  and  authority  to  charge  and 
engage  the  said  ship  with  her  freight  as  aforesaid,  and  thai 
the  said  ship,  with  her  fright,  shall  at  all  times  after  the- 
said  voyage,  be  liable  and  chargeable  for  the  payment  oJ 
the  said  twelve  hundred  and  twenty  pounds^  according  to  the 
true  intent  and  meaning  of  these  presents, 

AND  lastly,  it  is  hereby  declared  and  agreed  \ry  anC 
between  the  said  parties  to  these  presents,  that  in  ca^ie  the 
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ih^  tBBO  lie  ioBt,  iDMcarnr,  or  be  caatswmj 
licr  arrival  at  the  aid  poit  of  2«oiidbR  fron  the  nid 
^  ▼o yage,  that  then  the  payncDt  of  the  said 
^<d  rndtrnmh)  fmmdg  shaU  noC  be  demanded, 
corerable  by  the  said  CL  ZX  his  ezecntorsy  adminiwlTaiOBi, 
or  as8i^;iia,  bat  shall  cease  and  determine,  and  the  lorn 
therebj  be  whoDy  borne  and  sustained  by  the  said  CL  Ik 
his  executors,  ana  admmistrators,  and  that  then  and  finom 
thenceforth  erery  act,  matter,  and  thing  herein  mfitfinwed 
on  the  part  and  behalf  of  the  said  A.  B.  shall  be  void,  any 
thing  herem  contained  to  the  contrary  notwithstanding. 

IN  WITNESS  wherecrf'  the  parties  have  in- 
terchangeably set  their  hands  and  seals  to  fiMir 
bonds  of  this  tenor  and  date,  one  erf"  which  bemg 
paid,  the  others  to  be  null  and  void. 

At  the  CW  ^  Good  flime,  this 
15th  day  of  JVoMm&er,  in  the  year 
of  our  Lord  one  thousand  seven 
hundred  and  ninety-seyen. 


Witness,    {G.H.  A.  B.    .  (L-S^ 


No.  m. 

THE  FORM  OF  A  RESPONDENTIA  BOND  OR 
A  VOYAGE  TO  THE  EAST  INDIES. 

Know  all  men  by  these  presents,  that  we,  Jame»Pe- 
Ur  Ftarqi/^  commander  of  the  snip  Bdvidtn^  in  die  service 
of  the  honourable  Eoit'India  Company,  and  PeUr  Dmudot 
of  Fitzrmhiquart^  are  held  and  iSrmly  bound  to  Hau  mJk 
of  New  Broaditrut,  London,  merchant,  in  the  sum  or  penalty 
oi  fifteen  humirtd  pontnds  of  good  and  lawful  money  of 
Great-Britain,  to  be  paid  to  the  said  Hans  Budc,  or  to  his 
certain  attorney,  executors,  administrators,  or  asa^ns;  to 
which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, jointly  and  separately,  our  heirs,  executors,  and 
administvators,  firmly  by  these  f»*esent6.  Sealed  wiUi  our 
seals,  dated  ibis  fourth  mj  of  Mmf,  in  the  ybrlvHfifvt  year 
of  the  reign  of  our  Sovereign  Loud  George  Ae  Thirdj  by 
the  grace  of  God,  of  the  united  kingdom  of  Grmt  Brikm 
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and  IftUmA  Kiag,  defender  of  tke  fiakith,  and  in  the  year  of 
our  L&rd  one  thousand  eight  hundred  and  one. 

WHEREAS  the  above-named  Hans  Busk  has^  on  the 
da^  of  the  date  above-written,  advanced  and  lent  unto  the 
said  James  Pekr  Fearon  and  Peter  Douglasj  the  sum  of 
savesi  hundred  and  fifhf  pounds,  upon  the  goods  and  met- 
chandizes  and  effects  laden  and  to  be  laden  on  boaid  the 
good  ship  or  vessel  called  theBehidere,  of  the  burthen  of 
987  tons  or  thereabouts,  now  riding  at  anchor  in  the  river 
of  Ihames,  outward«bound  to  CAviaa,  and  whereof  Jamss 
Peier  Fearon  is  commander,  by  his  acceptance  of  a  bill  of 
exchange  to  that  amount  at  four  months  date  for  the  ac- 
count of  them  the  said  James  Peter  Fearon  and  Peier  Dou^ 
las :  NOW  THE  CONDITION  of  this  obligation  is  such, 
that  if  the  said  ship  or  vessel  do  and  shall  whh  all  ccm* 
venient  speed  proceed  and  sail  from  and  out  of  the  said 
river  of  Thames  on  a  voyage  to  any  port  or  place,  ports  or 
places  in  the  East  Indies^  Ghinay  Persia,  or  elsewhere  be- 
yond the  Cope  of  Good  Hope,  and  from  thence  do  and  shall 
sail,  return,  and  coine  back  into  the  i^aid  river  of  TTuimes 
at  or  before  the  end  and  expiration  of  Airhf^  calendar 
months,  to  be  accounted  from  the  day  of  me  date  above 
written,  and  there  to  end  her  said  intended  voyage  (the 
dangers  and  casualties  of  the  seas  excepted) ;  and  if  the 
said  James  Peter  Fearon  and  Peter  Douglas,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, do  and  shall,  within  ihiriy  days  next  after  the  said 
ship  or  vessel  shall  be  arrived  at,  her  moorings  in  the  said 
river  of  Thames  from  her  said  intended  voyage,  or  at  or 
upon  the  end  and  expiration  of  the  said  Airtj/^six  calendar 
months,   to  be  accounted   as  aforesaid   (which  of  the 
said  times  shall  first  and  next  happen),  well  and  truly  pay 
or  cause  to  be  paid  unto  the  said  JUans  Busk,  his  executors, 
administrators,  or  assigns,  the  full  sum  of  one  thousand  and 
twenty  pounds  of  lawful  money  of  Chreat  Britain,  together 
with  thirteen  pounds  ten  shillui^s  of  like  money  per  cakndar 
month  for  each  and  every  calendar  month,  and  so  proppr- 
tionably  for  a  greater  or  lesser  time  than  a  calendar  month, 
for  all  such  time  and  so  many  calendar  months  as  shall  be 
elapsed  and  run  out  of  the  said  thirty-six  calendar  months 
over  and  above  twenty  calendar  months,  to  be  accounted 
from  the  day  of  the  date  above  written,  or  if  in  the  said 
voyage,  and  within  the  said  thirty-six  calendar  months  to 
be  accounted  as  aforesaid,  an  utter  loss  of  the  said  ship  or 
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resel  bjr  fire,  rnmn,  men  of  war,  or  anj  ddwr 
ties  shaU  imaTOidablj  happen,  and  the  said  Jmmt  Ptkr 
Fcorwft  and  Peter  Dmtgl^  their  heiis,  ezecidxvs,  or  ad* 
ministraton,  do  and  skaJl  within  m  raWnwIar  inn«#|^  nen 
after  such  loss,  weQ  and  truly  account  far  (upon  oath  if  re- 
qaired)  and  pay  unto  the  said  Hmu  Bmk,  his  ezcculors, 
adniintftrators,or  assigns,  ajiv^  and  nroportionable  aTcr- 
aee  on  aD  the  £00ds  and  effects  of  tne  said  Jmmn  PeUr 
fearmt  earned  nom  England  on  board  the  said  ship  or 
vessel,  and  the  net  proceeds  thereof^  and  on  all  other 
goods  and  effects  which  the  said  Jamt»  PtUr  Ftanm  shaO 
acquire  during  the  said  voyage  for  or  by  reason  of  such 
goods,  merchandizes,  and  effects,  and  which  shall  not  be 
unavoidably  lost,  then  the  above  written  obligation  to  be 
void  and  of  none  effect,  else  to  stand  in  full  force  and  virtue. 


No.  IV. 

THE  FORM  OF  AN  INSTRUMENT  OF  HYPOTHE- 
CATION OF  SHIP  AND  CARGO. 

JIlNOW  all  to  whom  this  instrument  of  bond  and  bill  of 
maritime  risk  and  bottomry  may  come,  that  in  the  year 
from  the  birth  of  our  Lord  Jesus  Christ,  1801,  on  the  31st 
da^  of  the  month  of  January,  in  the  city  of  Luton,  in  my 
office  personally  appeared  Jacmno  MazztdtL,  captain  of  the 
Imperud  ship  called  the  Gratiludine^  whom  I  know  to  be 
the  real  person ;  and  he  declared  to  me  the  notary  in  the 
presence  of  the  witnesses  hereinafter  mentioned,  that 
within  twenty-four  hours  after  the  arrival  of  his  said  ship 
at  London^  or  any  other  port,  and  previous  to  beginning 
to  make  any  dehvery  of  the  cargo  at  the  port  aforesaid, 
or  any  other  port,  that  he  the  captain  or  whomsoever  may 
act  in  lieu  of  him,  or  in  the  case  of  his  absence,  or  perform 
the  duties  of  his  said  quality,  shall  or  will  pay  by  this  bill 
of  risk,  sea  exchange,  and  bottomry,  to  FrancU  Manod 
Calvert^  professed  in  the  order  of  Christ,  or  to  his  order, 
the  sum  of  5273/*  12*.  sterling,  principal  and  premium  of 
risk  and  sea  exchange,  at  the  rate  of  16 per  cen^.the  which 
principal  he  acknowledged  to  have  received  here  of  the 
said  Francis  Manoel  Calvert^  in  the  good  current  money  of 
this  kingdom,  under  the  denomination  of  true  and  legiti- 
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• 

mate  money  of  sea  exchange  and  bottomry,  on  the .  hull, 
keel,  and  appurtenances  of  the  aforesaid  ship,  and  diere- 
with  to  supply  the  wants  of  the  repairs,  cauDung,  and  of 
the  careo  of  tne  same,  on  which  he  had  effectively  invest* 
ed  it ;  the  said  Calvert  taking  upon  himself,  and  in  consid- 
eration of  the  aforesaid  premium  of  16  per  cent*  voluntarily 
agreed  for  and  settled  between  tnem,  to  run  the  sea  risK 
on  the  said  hull,  keel,  and  appurtenances,  and  cargo  of  the 
said  ship,  in  her  ensuing  voyage,  which  the  said  captain  is 
about  prosecuting  from  this  port  of  Usbon  to  that  of  Lonr 
don  : — ^these  beine  the  risks  which  the  aforesaid  Francis 
Marunl  Calvert  takes  on  himself,  and  is  to  run,  such  as  of 
the  sea,  winds,  fire,  stranding,  and  shipwreck,  enemies, 
and   false  friends,  detentions  of  princes,  and  reprizals, 
during  the  whole  of  said  voyage,  excepting  nevertheless 
those  of  barratry  of  the  master,  and  of  average  as  well 
particular  as  general,  the  which  are  expressly  excluded ; 
the  which  risk  shall  commence  to  run  from  the  hour  the 
ship  shall  heave  her  first  anchor  to  set  sail  from  this  port 
to  that  of  London,  and  shall  cease  in  twenty-four  hours  af- 
ter having  come  to  an  anchor :  and  for  the  ready  payment 
of  the  aforesaid  sum,  he  the  captain  binds  himself,  and  his 
effects  in  general,  dues  and  funds,  both  in  actual  possession 
and  fiiture,  aiid  by  special  mortgage  the  car^,  freights  due, 
or  that  may  become  due ;   and  in  case  of  failure  of  the 
prompt  payment  m  due  time,  he  binds  himself  under  this, 
clause  of  mortgage  to  pay  to  him  or  his  order,  for  all  the 
delay  until  full  payment,  at  and  after  the  rate  of  six  per 
cent*  per  annum ;  and  there  being  also  present  Andrea  Be- 
huxi,  mate  of  the  said  ship,  by  whom  it  was  declared, 
that  in  case  of  the  absence  of  the  aforesaid  captain,  he 
bound  himself  to  fulfil  the  contents  of  this  bond  they  thus 
executed  and  accepted,  after  these  presents  being  read  to 
them,  and  I  the  notary  in  the  name  of  whomsoever  it  may 
concern  being  absent;  to  all  which  were  witnesses  present^ 
JooD  Pedro  Roeks,  who  also  acted  as  interpreter  as  well  for 
the  captain  as  for  the  mate,  he  being  there  vice-consul, 
and  Jdanoel  E/agenio  Codho,  who  together  with  the  parties 
signed  thereto.    J.  Joge  de  AlmMla  Jiorig  the  notary  wrote 
it :    Jacomo  Mazzola,  Andrew  BeUucci,  Joav  Pedro  Roeks, 
Manoel  Eugenio  Coetho  ;  and  J*  Jc^e  de  Almeida  Rorig,  no- 
tary public  of  notes  in  the  city  of  Lisbon  and  its  district  of 
his  Royal  Highness  the  Prince  Regent  our  lord,  whom 
God  preserve,  caused  this  instrument  to  be  transcribed 
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froa  m^  book  of  BOCet,  to  wbkh  I  refer  m J8ei(  and  htcvn 
iubacribed  it,  and  signed  it  in  pnbuc  fionw 

In  testiniony  of  tbe  tmth, 

JOGE  DE  ALBIEIDA  DORTG. 

Whose  hand  writing  is  certified  bj 

FRANCIS  ARBOUIN, 

Vice-ConsaL 

Fnmdi  Mmiioel  CahtrU 


No.  V. 

ARTICLES  OF  AGREEMENT  BETWEEN  THE 
BfASTER  AND  MARINERS. 

JLt  is  hereby  agreed  between  the  master,  seamen,  and 
mariners  of  the  sUp  now  bound  for 

the  port  of  and 

the  master  or  commander  of  the  9aid  ship, 

THAT  in  consideration  of  the  monthl]^  or  other  wages 
against  each  respective  seaman  or  mariner's  name  h^e» 
unto  set,  they  severally  shall  and  will  perf(Min  the  above^ 
mentioned  voyage ;  and  the  said  master  doth  herebv  agree 
with  and  hire  the  said  seamen  and  mariner's  for  tne  said 
voyage  at  such  monthly  waees,  to  be  })aid  pursuant  to  the 
laws  o{  Grtai  Britam  ;  and  Uiey  the  said  seamen  and  mar> 
iners  do  heiieby  nromise  and  oblige  themselves  to  do  their 
duty,  and  obev  uie  lawful  commands  of  their  oificers  on 
board  the  saicf  ship  or  boats  thereunto  bekmgmg,  as  be- 
come good  and  fieiithful  seamen  and  mariners,  Sod  at  aD 
places  where  the  said  ship  shall  put  in  or  anchcv  during 
the  said  ship's  voyage,  to  do  theur  best  endeavours  for  the 
preservation  of  the  said  ship  and  cargo,  and  not  to  nedeti 
or  refuse  doing  their  duty  by  day  or  night;  nor  shaU  go 
out  of  the  saidship  on  boarcf  any  other  vessel,  or  be  oo 
shore  under  any  {»^tence  whatsoever,  till  Ae  vcjfoge  i» 
ended  and  the  ehio  ditchargtd  cf  her  cargt^  without  leave 
first  obtained  ot  the  master,  captain,  or  commanding 
officer  on  board  \  and  in  defoult  thereof  they  fireely  agree 
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to  be  liable  to  the  penalties  mentioned  in  the  Act  of  Par- 
fiament,  made  in  the  second  year  of  the  reign  of  King 
George  the  Second,  intitled,  An  Act  for  the  better  Regahaion 
and  GaverTWient  of  Seamen  in  (he  Merchnnts^  Service  ;  and 
the  Act  made  in  the  thirty-seventh  year  of  His  present 
Majesty's  reign,  intitled,  An  Act  for  preotnXfng  the  Dtser- 
Han  of  Seamen  from  British  Merehant  Ships  Irodmf  to  Hit 
Mege^^s  Colonies  and  Plantatiof^  in  ike  West  Indies:  And 
it  IS  further  agreed  by  the  parties  to  these  presents,  that 
iwentyfoar  hours  absence,  without  leave,  shall  be  deemed 
A  total  desertion,  and  render  such  seamen  and  mariners 
liable  to  the  forfeitures  and  penalties  contained  in  the  Acts 
aborve  recited ;   that  each  and  every  lawful   command 
which  the  said  master  shall  think  necessary  to  issue  for  the 
effectual  government  of  the  said  vessel,  suppressing  im- 
moralitv  and  vice  of  all  kinds,  be  strictly  complied  with 
under  the  penalty  of  the  perscm  or  persons  oisobeying 
forfeiting  his  or  their  whole  wages  or  hire,  together  with 
every  thing  belonging  to  him  or  them  on  board  the  said 
ireasel :  And  it  is  ftmher  agreed.   That  no  officer  or  sea* 
man,  or  person  belonging  to  the  said  ship,  shall  demand  or 
«be  entitled  to  his  wages,  or  any  part  thereof^  until  the  ar- 
rival of  the  said  ship  at  the  ahiove-mentioned  port  <tf  dis- 
charge, and  her  cargo  delivered,  nor  less  than  taten^  days 
In  case  the  seaman  is  not  employed  in  the  deliverv :  And 
it  is  hereby  fiirther  agreed  between  the  master  and  officers 
ef  the  said  £hip,   l^at  whatever  apparel,  furniture  and 
stores,  each  of  them  may  receive  into  their  charge,  belong- 
ing to  the  said  ship,  shall  be  accounted  for  on  her  return ; 
and  in  case  any  tnki§  shall  be  lost  or  damaged  through 
their  carelessness  or  msufficiency,  it  shall  be  made  good 
by  such  officer  or  seaman  by  whose  means  it  may  happen 
to  the  master  and  owner  of''^tbe  said  ship:  And  whereas 
it  is  customary  for  the  officers  andse^unen  on  the  ship's 
return  home  in  the  river,  and  during  the  time  theirxargoes 
are  delivering,  to  go  on  shore  each  night  to  sleep,  greatly 
to  the  prejudice  of  such  ship  and  freignters ;  be  it  rarther 
tfreea  by  the  said  pardes.  That  neither  officer  nor  seaman 
shall,  on  any  pretence  whatsoever,  be  entided  to  such  in- 
dulgence, but  shall  do  their  dutv  by  day  in  discharge  of 
the  cargCL  and  keep  sach  watch  by  pkht  as  the  master  or 
commander  of  the  said  ship  shall  ihmk  necessary,  in  or- 
der for  Ac^presenation  of  die  above :  And  whereas  it 
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often  happens  that  part  of  the  cargo  is  embezzled  after 
being  delivered  bto  lishters,  and  as  such  losses  are  made 
good  by  the  owners  of  the  ships ;  be  it  therefore  agreed 
by  these  presents,  That  whatever  oflBcer  or  seamaa  the 
master  shall  thmk  proper  to  appoint,  shall  take  cbai^  of 
the  cargo  in  die  lighters,  and  ^o  with  the  same  to  the  law- 
ful quay,  and  there  deliver  his  charge  to  the  ship^s  hus- 
band, or  hid  representative,  or.  see  the  same  ^fely  weighed 
at  the  King^s  beam,  and  in  consequence  of  their  true  fidelity, 
such  officer  or  seaman  shall  be  entitled  to  two  shillings  and 
sixpence  each  lighter,  exclusive  of  their  monthly  pay ;  aid 
should  it  so  happen  that  lighters  are  detained  a  ccmsidera- 
ble  time  at  the  quay  before  they  can  be  unloaded,  such 
officer  and  seaman  so  appointed  shall  in  that  case  be  en- 
titled to  two  shilUnes  md  sixpence  for  every  twenfy-fiur 
hours,  exclusive  of  meir  said  monthly  pay;  that  each  sea- 
man and  mariner  who  shall  well  ana  truly  perform  the 
abovementioned  voyage  (provided  always  that  there  be 
no  plunderage,  embezzlement,  or  other  unlawful  acts  com- 
mitted on  the  said  vessePs  cargo  or  stores^  shall  be  entided 
to  their  wages  or  hire  that  may  become  aue  to  him,  pursu- 
ant to  this  agreement ;  that  for  the  due  performance  of 
each  and  every  the  above  mentioned  articles  and  agree- 
ments, and  acknowledgment  of  their  bein^  voluntary  and 
without  compulsion,  or  any  other  clandestine  means  being 
us«l,  the  said  parties  have  hereto  subscribed  their  names, 
the  day  and  month  set  opposite  to  their  respective  names. 


Plao« 
and 
Time  of 
Entry. 


MEN'S 
NAMES. 


I 

5' 


Witneai 

to  eaeh 

Man's 

aigning. 


Pfcy  in  tKe  RiTcr. 


WhoJe. 


Hffi 


Wages  ^er 

Month,  or 

by  the  Run 

'for  the 

Vojage. 


Whole 
Wages. 


^. 


*Ti 
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Ho.  VL 
STIPULATION  FOR  THE  RETURN  OF  A  SHIP. 

Mart  Ann. 

12i&  January,  1804. 

V  r  N  which  day  Bogg  exhibited  as  proctor,  and  made  him- 
self a  party  for  George  Goodwin  Hopt,  master  of  the  said 
ship  Mary  Atm^  and  produced  for  sureties  Josicii  Cubner 
of  Wfttofviig  HighrStreet^  mathematical  instrument  maker, 
and   James  PotoeU  of  the  same  place,  undertaker,  who, 
submittii^  themselves  to  the  jurisdictkm  of  this  Court, 
bound  themselves,  their  heirs,  executors  and  administra* 
tors  for  the  said  George  Goodwin  Hopt^  in  the  sum  of  six 
hundred  and  eighiy-four  vounds  of  lawful  money  of  Greai 
Brilom,  being  double  tne  appraised  value  of  two  ek;hth 
parts  of  the  said  ship,  unto  nUliam  Fenmines  of  Rood'Laney 
Fenchardirstreet^  LoMon^  merchant,  and  Phil^  Fennings  of 
Harwich^  in  the  county  of  Essexy  owners  of  the  said  two 
eighth  parts  or  shares  of  the  said  ship,  for  the  return  of  the 
said  ship,  to  the  amount  of  the  shares  of  the  said  WilHam 
Fennings  and  Phil^  Fensiings  ;  and  unless  they  shall  so  do, 
they  do  hereby  severally  ccHisent  that  execution  shall  issue 
forth  against  tnem,  their  heirs,  executors  and  administra* 
tors,  goods  and  chattels,  wheresdver  the  same  shall  be 
found,  to  the  value  of  the  sum  aforementioned ;   which 
caution  the  said  surro^te  received  on  the  report  of  John 
Crickettf  marshal  of  this  Court,  as  to  the  suflkiency  of  the 
said  sureties,  and,  at  the  petition  of  fic^,  decreed  the  said, 
ship  to  be  released  from  the  arrest. 


Present, 


BEDFORD. 


>m*» 


No.  vn. 

FORM  OF  A  CHARTER  PARTY. 

This  charter  party  of  affreightment,  indented, 
made  and  fully  concluded  upon,  this  day  of  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  be^ 
tween  owner  of  the  good         of  the  burthen  of 

74 
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tons,  or  thereabouts,  now  lying  in  the  harbour  of 
whereof  is  at  present  master,  on  the  one  part,  and 

on  the  other  part,  wrmBBSRV,  thatthesaid 
for  the  consideraticMi  hereafter  mentioned,  ha   letlen  to 
firei^        the  aforesaid  with  the  appurtenances  to 

her  belonging,  for  a  voyage  to  be  made  by  the  said 
where  she  is  to  be  dischaiged  (the  danger  of  the  seas  ex- 
cepted :)  And  the  said  do  by  these  presents  coTe> 
nant  and  agree  with  the  said  in  manner  following, 
that  is  to  say,  that  the  said  in  and  during  the  voyage 
aforesaid,  snail  be  tight,  staunch  and  strong,  and  sufficient- 
ly tackled  and  apparelled  with  all  thines  necessary  for 
such  a  vessel  and  voyage :  and  that  it  snail  and  may  be 
lawful  for  the  -said  agents  or  factors,  as  well  at 
as  at  to  load  and  put  on  board  the  said  load- 
ing of  such  goods  and  merchandize  as  they  shall  think 
proper,  contraband  goods  excepted* 

IN  consideration  whereof^  the  said  do    by  these 

presents  agree  with  the  said  weO  and  truly  to  nay, 

or  cause  to  be  paid,  unto  in  full  for  the  freight  (x*  nire 

of  the  said  and  appurtenances,  the  sum  of  and 

so  in  proportion  for  a  less  time,  as  the  said  shall  be 

Gominuea  in  the  aforesaid  service,  in  '  days  after  her 
return  to  or  in        days  after  the  said  voyage  shall 

be  otherwise,  in  any  manner  whatsoever,  determined  and 
notice  thereof  to  the  said  •    And  the  said  do 

agree  to  pay  the  charge  of  victualling  and  manning  said 
and  port  charges  and  pilotage  during  said 

voyage,  and  to  deuver  said  on  her  return  to 

to  the  owner  aforesaid  or  order* 

And  to  the  true  and  faithful  performance  of  all  and  sin- 
^lar  the  covenants,  parents  and  a^eements  aforemen- 
tioned, each  of  the  parlies  aforenamea  binds  and  obliges 
himself^  his  executors  and  administrators  in  the  penal  sum 
of  dollars,  firmly  by  these  presents.      In  witness 

whereof,  the  parties,  aforesaid  have  hereunto  interchange- 
ably set  their  hands  and  seals,  the  day  and  year  above 
wntten* 

m  presence  ofua^  J 
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No.  VIII. 

FORM  OF  A  SHIPPING  PAPER. 

JLT  is  agreed,  between  the  master  and  seamen  or 
mariners  of  the  master, 

now  bound  from  the  port  of  for 

THAT  in  consideration  of  the  monthly,  or  other  wages, 
against  each  respective  seaman  or  mariner's  name  here* 
unto  set,  they  severally  shall  and  will  perform  the  above 
mentioned  voyage ;  and  the  said  master  doth  hereby  agree 
with,  and  hire  the  said  seamen  or  mariners  for  the  said 
voyage,  at  such  monthly  wages  or  prices,  to  be  paid  pur- 
suant to  this  agreement,  and  the  laws  of  -the  Congress  of 
the  United  States  of  America,  and  the  custom  and  usage  of 
the  port  of  And  they,  the  said  seamen  or  mar- 

iners do  hereby  promise  and  oblige  themselves,  to  do  their 
duty,  and  obey  tne  lawful  commands  of  their  ofScers  on 
board  the  said  vessel,  or  on  board  the  boats  thereunto  be- 
londng,  as  becomes  good  and  faithful  seamen  or  mariners ; 
and  at  all  places  where  the  said  vessel  shall  put  in,  or  an-» 
chor  at,  during  the  said  voyaee,  to  do  their  best  endeavours 
for  the  preservation  of  the  said  vessel  and  her  cargo,  and  not 
to  neglect  or  refuse  doing  their  duty  by  day  or  night,  nor 
shall  go  out  of  the  said  vessel,  on  board  any  other  vessel^ 
or  on  shore,  under  any  pretehce  whatsoever,  without  leave 
first  obtained  from  the  captain,  or  commanding  officer  on 
board.  That  in  default  thereof  they  will  be  liable  to  the 
penalties  mentioned  in  the  act  of  Congress,  for  the  govern- 
ment and  regulation  of  seamen  in  the  merchants'  service, 
in  which  it  is  enacted,  ^  That  if  any  seaman  or  mariner 
shall  absent  himself  from  on  board  the  ship  or  vessel, 
without  leave  of  the  master,  or  officer  commanding  on 
board ;  and  the  mate,  or  other  officer  having  charge  of 
the  log-book,  shall  make  entry  therein,  of  the  name  of  such  > 
seaman  or  mariner,  on  the  day  on  which  he  shall  so  absent 
himself;  and  if  such  seaman  or  mariner  shall  return  to  his 
duty  within  forty-eight  hours,  such  seaman  or  mariner  shall 
forfeit  three  days'  pay  for  every  day  which  he  shall  so 
absent  himself,  to  be  deducted  out  of  nis  wages;  but  if  any 
seaman  or  mariner  shall  absent  himself  for  more  than 
forty-eight  hours  at  one  time,  he  shall  forfeit  all  the  wages 
due  to  him,  and  all  his  goods  and  chattels  which  were  on 
bpard  the  said  ship  or  vessel,  or  in  any  store  where  they 


wuj  hcve  heat  hdgtd  at  Ae 
«eordbeafnm  «f  ike  dup 
fhaU  be  Kable  lo  |Mj  lo  kin  or 
he  or  thej  aay  —liiii,  by  bcipg  ckUgBJ to 
an ornariBcn k bis  or tbeir pbce.  jAmI  ti 
mnedf  by  both  parties,  thai  each  and  every  bi 
nod  wfaich  the  laid  naster  shaB  tUak  Mccsai^ 
tcr  to  mat 9  tar  the  ejectnal  govermneiit  of  the  saad 
foppressiog  ioHDorality  and  vice  of  all  kinds,  be  strictly 
cooudied  whh,tiiiderthepeDaltjrof  thepefsanorperaoBS 
disoDqriiig,  forfekiog  his  or  dmr  whole  wages,  or  hire, 
togiether  with  every  thing  beknging  to  him  or  them,  on 
board  said  voskL  jM  it  w  jirAer  agntd^  That  no 
officer  or  seaman,  bekmging  to  the  said  vessel,  shaU  de- 
■land  or  be  entitled  to  his  wag^ea,  or  any  part  thereol^  iintfl 
the  arrival  of  the  said  vessel,  at  the  port  of  her 

diK:luu|;e,  and  her  cargo  delivered. 

And  tiisfurtker  €^mdj  between  the  master  and  officers 
of  the  said  vessel,  Uiat  whatever  apparel,  furniture  and 
stores,  each  of  them  may  receive  into  their  charge,  belong- 
ing to  said  vessel,  shall  be  accounted  for  onhcrretum; 
and  in  case  any  thin^  shall  be  lost  or  damaged  throng 
their  carelessness  or  msufficiency,  it  shall  be  made  good 
by  such  officer  or  seaman  by  whose  means  it  may  happen, 
to  the  master  and  owner  of  the  said  vesseL    And  whereas 
it  is  customary  for  the  officers  and  seamen  on  the  vesseFs 
return  home,  m  the  harbour,  and  whilst  her  cairo  is  deliv- 
ering, to  go  on  shore  each  night  to  sleep,  greauy  to  the 
prejudice   of  such  vessel  and  freighters :   Be  U  Juriher 
ofreedj  by  the  said  parties,^  that  neither  officer  or  seaman, 
shall,  on  any  pretence  whatsoever,  be  entitled  to  such  mdul- 
gence,  but  shall  do  their  duty  by  day  in  discharge  of  her  car- 
go, and  keep  such  watch  by  night  as  the  master  shall  think 
proper  (o  order,  for  the  preservation  of  the  same.    And 
whereas  it  often  happensthat  part  of  the  cargo  is  embez- 
zled after  being  safely  delivered  into  l^hters ;   and  as 
such  losses  are  made  good  by  the  owners  of  the  vessels — 
Be  it  therefore  agreed^  by  these  presents,  that  whatever  <^ 
cer  or  seaman  the  master  shall  think  proper  to  appoint, 
shall  take  charse  of  her  cargo  in  the  lighters,  and  go  with 
it  to  the  lawful  key,  and  there  deliver  his  cargo  to  ihe 
vessePs  husband,  or  his  rei»*e8entative,  or  see  the  same 
safely  landed. — That  each  seaman  and  mariner  who  shall 
well  and  truly  perform  the  abovemention^  voyage  (pro- 
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•      No.  IX. 

FORM  OF  A  BILL  OF  SALE  OF  A  REGISTERED 

SHIP. 

X  O  all  people  to  whom  thispreseot  bill  of  sale  shall  come^ 

SEND   OREETINO. 

Know  ye,  that        the  said  for  and  in  considera- 

tion of  to  in  band,  well  and  truly  paid,  at  or  be- 

fore the  ensealing  and  delivery  of  these  presents,  by 
the  receipt  whereof        do  hereby  acknowledge,  and 
therewith  fully  and  entirely  satisfied  and  contented,  have 
granted,  bargained  and  sold,  and  by  these  presents  do 
grant,  bargain  and  sell  unto  the  said  all  the  hull  or 

body  of  the  good  together  with  all  and  singular 

her  now  Ijinz  at  and  at  the  port  of 

the  certificate  of  whose  registry  is  as  follows,  viz. 

I^  pursuance  of  an  act  ojiht  Congress  of  the  United  States 
of  Jitnerica,  eniitkdf  ^  An  act  concerning  me  registering  and 
recording  of  ships  or  vessels^        having  taken  and  subscribed 
ihe         required  hjf  Ae  said  act;  and  hcnfing        that 
only  opmers  of  ihe  ship  or  vessel  called  the  of 

tmereof  -  is  at  present  master^  and  is  a  citizen  of  the 

United  States  and  that  the  said  ship  or  vessel  was 

And        having  certified  that  the  said  skip  or  vessel  has 
dedc    and      mast  ;  and  that  her  length  is  her  breadth 

her  depth  and  thai  she  measttres  tons  ; 

that  she  is  has  and  head;   and  the,  said 

havk^  agreed  to  the  descr^tion  and  admeasurement 
iAove  specified^  and  sufficient  securihf  haoing  been  gtoen,  ac- 
cording to  the  said  act^  the  said  has  been  duUy  rq^tered 
at  ihe  port  of 

Given  under      hand    and  seal  at  the  port  of 
this  day  of  in  the  year  one  thousand  eight 

hundred  and 

TO  HAVE  AND  TO  HOLD,  the  said  granted  and 
bargained  and  premises,  with  all  the  appurtenances, 

unto  the  said  heirs,  executors,  administrators  or  as- 
signs, to  only  proper  use,  benefit  and  behoof  forever. 
And  the  said  do  avouch  to  be  the  true  and 
lawful  owner  of  the  said  and  her  appurtenances, 
and  have  in  full  power,  good  ri^ht,  and  lawful  author- 
ity, to  dispose  of  the  said  ana  her  appurtenances  in 
manner  as  aforesaid.  And  furthermore,  the  said 
-do        hereby  covenant  and  agree  to  warrant  a|id  defend 
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the  said        and  appurtenances,  against  the  lawful  claims 
and  demands  of  all  persons  whatsoever,  iinto      the  said 

In  witness  whereof,  the  said  ha  hereun- 
to set  hand  and  seal  the  day  of  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 

S^nedf  setUed  and  ddivtred^  > 
in  presence  ofuSy  5 


No.  X. 

FORM  OF  A  BILL  OF  SALE  OF  AN  ENROLLED 

SHIP.    . 

X  O  all  people  to  whom  this  present  bill  of  sale  shall  come, 

SBND  GREETINO.  , 

KNOW  YE,  that        the  said  for  and  in  con- 

sideration of  to  in  hand,  well  and  truly  paid,  at  or  before 
the  ensealing  and  delivery  of  these  presents,  by  the 

receipt  whereof  do  hereby  acknowledge,  and  there- 
with fully  and  entirely  satisfied  and  contented,  have  grant- 
ed, bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell  unto  the  said  all  the  hull  or  body  of 
the  good  together  with  all  and  singular  her  now 
lying  at  ana  at  the  port  of  the  certificate  of 
whose  enrolment  is  as  follows,  viz. 

No.  ENROLMENT^  m  amfonnihi  to  an  act  tf  the 
Congress  of  At  United  States  of  America,  entitled  ^  an  act  for 
snrming  and  licensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  r^ukuing  Oie  sameJ^ 

noptng  taken  or  subscribed  the        required 
hy  the  said  act,  and  hamng        that        citizen  of  the  United 
"States,  sole  oamer  of  4he  ship  or  vessel  called  the        of 
whereKf       is  present  master,  and  as  he  hath        is  a  citizen 
nfihe  United  States,  and  that  the  said  ship  or  vessel  was 
and        having  certified  tiiat  the  said  shw  or  vessel  has 
deck    and    mast    and  thai  her  length  ts       her  breadth 
her  dqpth        and  that  she  measures        tons  /        that  she  t» 

nas  and  head ;  and  the  said  having  agreed  to 
Ae  description  and  admeasurement  above  specifed,  and  suffir 
dent  security  hamng  been  given,  according  to  the  said  act,  the 
said         has  been  aubf  enrolled  ai  the  port  of 

Given  under     hand    and  seal    at  the  port  of       One 
day  of       in  the  year  one  thousand  eight  mndred 
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TO  HAVE  AND  TO  HOLD  the  saU  granted 
baif;»ined-  and  pranifles,  with  the  ai^Hirtenaaoes,  i 
the  said      heirs,  executors,  admioiatrators  or  attigns,  to 

only  proper  use,  benefit  and  behoof  forever.      And 

the  said  do  avouch  to  be  the  true  and  lawfiil 
owner  of  the  said  aod  her  appurtenances,  and  have 
in  full  power,  good  rkht,  and  lawful  authority  to  dis» 
pose  of  the  said  and  her  appurtenances  in  manner  as 
aforesaid*  And  farthennore  the  said  do  hereby 
covenant  and  agree  to  warrant  and  defend  the  said 
and  appurtenances,  against  the  lawful  claims  and  demands 
of  all  persons  whatsoever,  unto        the  said 

In  witness  whereof^  the  said  ha  hereunto 
set  hand  and  seal  the  day  of  in  the  year  of  our 
Lord  one  thousand  e%ht  hundred  and 

Signed^  seakd  and-  ddiveredj  ^c^ 


No.  XL 

An  Act  concerning  the  Registering  and  Recording 

of  Ships  or  Vessels 

Sec*  U  ti'E  ii  finacted  fy  iht  SamU  and  Hmise  of  RqMri9a^ 
tatms  of  At  United  SuUe9  ofAtmrica  in  Congress  assmMed, 
That  ships  or  vessel^  which  shall  have  been  registered  by 
virtue  of  the  act,  intitled,  ^  An  act  for  registering  and 
clearing  vessels,  resulatinff  the  coasting  trade,  and  for  oth* 
er  purposes,'^  and  those  which  after  the  last  day  of  March 
next,  shall  be  registered,  pursuant  to  this  act,  and  no  other 
(except  such  as  shall  be  duly  qualified,  according  to  law, 
for  carrying  on  the  coasting  trade  ind  fisheries,  w  one  of 
diem)  shall  be  denominated  and  deemed  ships  or  vessek 
of  the  United  States,  entitled  to  the  beasts  and  privil^es 
appertaining  to  such  stups  or  vessek^  Protidsd^  That  thev 
shall  not  continue  to  enjpy  the  same,  longer  than  they  shall 
continue  to  be  wholly  omed,  and  to  be  commanded  by  a 
citizen  or  citizens  ofue  said  States*. 

Sec.  2.  And  be  il  fiurther  enoefed,  .That  ships  or  vessels 
built  within  the  United  States,  whether  befcm,  or  afkeis 
the  fourth  of  July,  <me  thousand  seven  hundred  and  sev* 
enty^ix,  and  beliMiring  whoUy  to  a  citizen  or  citixens  there- 
of, or  not  built  within  the  said  Slates,  but  on  the  sixteenth 


APFeNDix.  No.  XI.  iex 

day  of  May,  id  the  year  one  thousand  fcyen  ^uncfred  and 

eSghty-nine,  belonf^,  and  thenceforth  continuing  to  hei 

lon^  to  a  citizmi  or  citizens  thereof,  and  ships  or  vessels, 

i^hicfa  may  hereafter  he  captured  in  war,  by  such  citizen 

or  citizens,  and  lawftillr  condemned  as  prize,  or  Which 

have  been  or  may  be  adjudged  to  be  forfeited  for  a  breachr 

of  the  laws  of  the  United  States,  being  wholly  owned  by 

a  citisen  or  citizens  thereof^  and  no  other,  may  be  regis^ 

ter^  as  hei^in  after  direct^ :  Presided,  That  no  such  snip 

or  vessel  shall  be  entitled  to  be  so  registered,  or  if  register^ 

ed,  to  the  benefit  thereof,  if  owned  in  whole,  or  in  part, 

by  any  citizen  of  the  United  States,  who  usually  resides 

in  a  foreim  country,  during  the  cotitinuance  of  such  resi^ 

dence,  unless  such  citizen  be  io  the  capacity  of  a  consul 

of  th^  United  States,  or  an  agent  for,  and  a  partner  in, 

some  house  of  trade  or  co-partnership,  consisting  of  citi^ 

seoB  of  the  said  States  actually  carrymg  on  trade  with* 

in  the  said  States:  And  prtmded  further^  That  no  ship 

or  vessel,  built  within  the  United  States,  prior  to  the  said 

sixtei(inth  day  .of  May,  which  was  not  then  owned  wholly, 

or  in  part,  by  a  citizen  or  citizen^  of  the  United  States^ 

shall  be  capable  of  bein^  registered,  by  virtue  of  any 

transfer  to  a  citizen  or  citizens,  which  may  hereafter  be 

made,  unless  by  way  of  prize  or  forfeiture ;  PraM^  neth 

erAdess^  That  this  shall  not  be  construed  to  prevent  the 

registering  anew,  of  any  ship  or  vessel,  which  was  before 

registereo,  pursuant  to  the  act  before  mentioned* 

Sec.  3.  jfrid  be  it  Jiiriher  enacted^  That  every  ship  or 
Vessel,  hereafter  to  be  registered  (except  as  is  herein  after 
provided)  shall  be  registered  by  the  collector  of  the  dis« 
trict  in  which  shall  be  comprehended  the  port  to  which 
such  ship  or  vessel  shall  belong,  at  the  time  of  her  regis* 
try,  which  port  shall  be  deemed  to  be  that,  at  or  nearest 
to  which,  the  owner,  if  there  be  but  one,  or  if  more  than 
one,the  husband  or  acting  and  managing  owner  of  such  ship 
or  vessel,  usually  resides*  And  the  name  of  the  said  ship 
or  vessel,  and  of  the  port  to  which  she  shall  so  belong, 
diall  be  painted  on  her  stem,  on  a  black  erpund,  in  white 
letters,  ol  not  less  than  three  inches  in  length*  And  if 
any  ship  or  vessel  of  the  United  States,  shall  be  found 
without  having  her  name,  and  the  name  of  the  port  to 
which  she  belongs,  painted  in  manner  aibresaid,  the  owner 
or  owners  shall  iorteit  fifty  dollars ;  one  half  to  the  person 
giving  the  information  thereof,  the  other ,  baljf  to  0^  us^ 
of  the  United  States. 
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ftffmrj  of  any  flup  or 
be  tamtnmd  wJbiaihedhjjht 
owiMtB  tlwreo^  bcCve  the 
lepitiy,  who  k  hereby  ciMUPged  to 
decbnK,  aocofdiDg  to  the  best  of  the  kMmledge  and  be- 
lief of  the  penoB  to  sweanpg  or  afinuDg,  the  oame  of 
nch  ihip  or  vessd,  her  borthcB,  the  pbce  where  she  was 
boih,ir  talk  wkhm  the  United  Scales,  and  die  yearJD 
which  she  was  builti  aadifboikwicfain  the  United  States, 


befoie  the  siiteenth  day  of  May,  one  thouiand  seven  hmi- 

that 


dred  and  eigbtywiine,  Uiat  she  was  then  owned  whottjr^  ^ 
m  pait,  by  a  attsen  or  citisens  of  the  United  Stales;  and 
if  not  bmit  within  the  United  States,  that  she  was,  on  the 
said  sixteenth  day  of  May,  and  erer  since  hatb  ocmtinQed 
to  be,  tl|e  entire  property  of  a  citizen  or  ^*^«^«*g  o(  the 
United  States;  or  that  sne  was,  at  some  time  posterior  to 
the  time  when  this  act  shall  take  effect,  (^pecifyme  the  said 
lime)  captured  in  war  by  a  citixen  or  ctfizens  of  the  said 
States,  am  lawfbUy  coiiaemoed  as  prize  (prodocinE  a  copf 
of  the  sentence  of  condemnation,  aotheoticated  in  the  usual 
fcrms)  or  that  she  has  been  adjudsned  to  be  forfeited  for  a 
breach  of  the  laws  of  the  United  States  (producing  alike 
copy  of  the  sentence,  whereby  she  shaU  haye  been  so  ad- 
juared)  and  declarbg  his  or  her  name  and  place  of  abode, 
and  if  he  or  she  be  the  sole  owner  of  the  said  ship  or  ves- 
sel, that  such  is  the  case;  or  if  there  be  another  owner  or 
other  owners,  that  there  is  or  are  such  other  owner  or 
owners,  specifying  his,  her,  or  their  names,  and  place  or 
places  of  abode,  and  that  he,  she,  or  they,  as  the  case  may 
be,  so  swearioK  or  affirming,,  is  or  are  citizens  of  the  Unite^f 
States ;  and  wnere  an  owner  resides  in  a  foreign  coontrj, 
in  the  capacity  of  a  consul  of  the  United  States,  or  as  an 
a^ntfor,  and  a  partner  in,  a  house  or  corpartnership,  con- 
sisting of  citizens  of  the  United  States,  and  actually  carry- 
ing on  trade  within  the  United  States,  that  such  is  the  case, 
and  that  there  is  no  subject  or  citizen  of  any  f<»'eign  prince 
or  State,  directly,  or  indirectly,  by  way  of  trust,  confi- 
dence, or  otherwise,  interested  in  such  ship  or  vessel,  or  in 
the  projfits,»or  issues  thereof;  and  that  the  master  or  com* 
loander  thereof  is  a  citiaen,  naming  the  said  master,  or 
commander,  and  stating  the  means  whereby,  or  manner 
in  which,  he  is  so  a  citizen.    And  in  case,  any  of  the  mat- 
ters of  fact,  in  the  said  oath  or  aflSrmation  alledged,  which 
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•hall  be  within  the  knowledge  of  the  party,  so  swearing,  or 
affirming,  shall  not  be  true,  there  shall  be  a  forfeiture  of 
the  ship  or  vessel,  together  with  her  tackle,  furniture  and 
apparel,  in  respect  to  which,  the  same  shall  have  been 
made,  or  of  the  value  thereof,  to  be  recovered,  with  costs 
of  suit,  of  the  person,  by  whom  such  oath  or  affirmaUon 
shall  have  been  made :  Promded  always^  That  if  the  mas- 
ter, or  person  having  the  charge  or  command  of  such  ship 
or  vessel,  shall  be  within  the  district  aforesaid,  when  wpli- 
caiion  shall  be  made  for  registering  the  same,  he  snail, 
himself,  make  oath,  or  affirmation,  insteadof  the  said  owner, 
touching  his  being  a  citizen,  and  the  means  wbereb  v,  or  man- 
ner in  which,  he  is  so  a  citiaen ;  in  which  case,  if  what  the 
said  master,  or  person  having  the  said  charge  or  command, 
shall  so  swear  or  affirm,  sliall  not  be  true,  the  forfeiture 
aforesaid  shalUiot  be  incurred,  but  he  shall,  himself^  for* 
feit  and  pay,  by  reason  thereof,  the  sum  of  one  thousand 
dollars :  AndfrootAtdfarOur^  That  in  the  case  of  a  ship,  or 
vessel,  built  within  the  United  States,  prior  to  the  sixteenth 
day.  of  May  aforesaid,  which  was  not  then  owned  by  a 
citizen,  or  citizens  of  the  United  States,  but  which,  by  vir- 
tue of  a  transfer  to  such  citizen,  or  citiz^is,  shall  have  been 
registered,  pursuant  to  the  act  before  mentioned,  the  oath 
or  affirmation,  hereby  required,  shall  and  may  be  varied, 
according  to  the  truth  of  the  case,  as  often  as  it  shall  be 
requisite  to  orant  a  new  register,  ifor  such  ship  or  vesseL 

Sec  6.  And  k  UfurAir  enacted^  That  it  shall  be  the  du- 
ty of  every  owner,  resident  within  the  United  States,  of 
any  ship  or  vessel,  to  which  a  certificate  of  registry  may 
be  granted,  (in  case  there  be  more  than  one  such  owner) 
to  transmit  to  the  collector,  who  may  have  ^nted  the 
same,  a  like  oath  or  affirmation  with  that  hei'ein  before  di- 
rected to  be  taken  and  subscribed  hy  the  owner,  on  whose 
application,  such  certificate  shall  have  been  granted,  and 
within  ninety  days  after  the  same  may  have  oeen  so  grant- 
ed ;  which  oath  or  affirmation  may,  at  the  option  of  the 
party,  be  taken  and  subscribed,  either  before  the  said  col- 
lector, or  before  the  collector  of  some  other  district,  or  a 
judge  of  a  supreme,  or  a  district  court  of  the  United  States, 
or  of  a  superior  court  of  original  jurisdiction  of  some  one 
of  the  states.  And  if  such  oath  or  affirmation  shall  not  be 
taken,  subscribed  and  transmitted,  as  is  herein  required, 
the  certificate  of  registry,  granted  to  such  ship  or  vessel^ 
shall  be  forfeit  and  void. 


6,  JmdUiiJmAtrfmarftJ,  Tit  bdbre  ai^  sUp 
or  Tfrlihall  beTegMlcnd,  she  skdl  be  memm^d  bjr  a 
win>eyor,  if  there  be  one,  or  %  the  pcnon  be  afaaB  a|i- 
point,  at  the  poBt  or  pbce  whcse  the  nid  ifaip  or  wuml 
feiay  be,  and  if  there  be  none,  by  each  peiaoii  as  the  cot 
lector  rf  the  Jitlfitly  within  which  she  Baj  be,  afaaHaj^' 
point,  accofifang  to  the  mie  pracribed  by  the  fiovl^-thiKd 
section  of  the  act,  intitkd,  '^  An  act  to  provide  more  eibc- 

Sbr  the  collection  crf'ihe  <faities  inmosed  hj  Saw  on 
wares  and  merchamfize,  inportec  into  the  United 
and  on  the  tonns^  of  sh^  or  vesBek.''    Aad  the 
officer,  or  person,  by  wiwni  soch  admcasaremeiit  shnH  be 
made,  shall,  lor  thie  infimnation  oif  and  as  a  voucher  to 
the  officer  by  whom  the  r^istry  is  to  be  Bade,  grant  a 
certificate,  specifying  th^  bnihof  snchshy  og  vcssd,  her 
mmber  of  oecks  ukI  masts,  her  lengdi,  breadth,  depth, 
the  number  of  tons  she  measures,  and  soch  other  pnrtKu- 
brs  as  are  usaaUv  descrqithre  of  the  identity  of  a  ship  or 
vessel;  and  that  her  name,  and  the  place  fo  which  she  be- 
IcmgB,  are  painted  on  her  stem,  in  manner  remiired  by  the 
third  section  erf  this  act;  which  certificate  shall  be  coonter* 
simed  by  an  owner,  or  by  the  master  of  such  ship  or  ves- 
sel, or  by  some  other  persoo  who  shall  attend  her  admea- 
surement, on  behalf  of  her  owner  or  owners,  in  testimony 
of  the  truth  of  the  particulars  therem  contained ;  without 
which,  the  said  ceroficate  shall  not  be  Talid.    But  in  all 
cases,  where  a  ship  or  vessel  has  before  been  r^;istered, 
as  a  ship  or  vessel  of  the  United  States^  it  shall  not  be 
necessarv  to  measure  her  anew,  for  the  purpose  of  obtain- 
ing another  register ;  except  sUch  ship  or  vessel  shall  have 
Undergone  some  alteration,  as  to  her  burthen,  subsequent 
to  the  time  of  her  former  registry. 

Sec  ?•  And  he  it  further  enacUdj  That  previous  to  the 
registry  of  any  ship  or  vessel^  the  husbano,  or  acting  and 
managing  owner,  together  with  the  master  thereof^  and  one 
t>r  more  sureties^  to  the  satisfaction  of  the  collector  of  tbe 
district,  whose  duly  it  is  to  make  such  registry,  shall  be- 
come bound  to  the  United  States,  if  such  ship  or  vessel 
ihall  be  of  burthen  not  exceeding  fifty  tons,  in  the  sum  of 
four  hundrad  dollars  ;  if  of  burthen  above  fifty  tons,  and 
not  exceeding  one  hundred,  in  the  sum  of  eight  hundred 
dollars;  if  of  burthen  above  one  hundred  tons,  and  not 
exceeding;  two  hundred,  in  the  sum  of  twelve  hundred 
dollars ;  if  of  burthen  above  two  hundred  tons,  and  not 
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needing  Uiree  hundred,  in  the  «um  ,of  Bixteen  hpodred 
dollars ;  and  if  of  burthen  exceeding  three  hundred  tone, 
in  the  sum  of  two  thousand  dollai^ ;  with  condition,  in  each 
case,  that  the  certificate  of  such  re^tr^,  shaU  be  solely 
used  for  the  ship,  or  vessel,  for  which  it  is  granted,  and 
^all  not  be  sold,  lent,  or  otherwise  disposM  of,  to  any 
person x>r  persons  whomsoever ;  and  that,  in  case  such  ship 
or  vessel  shall  be  lost,  or  taken  by  an  enemy,  burnt,  or 
broken  up,  or  shall  be  otherwise  prevented  from  returning 
to  the  port  to  winch  she  may  belong,  the  said  certificate, 
it  preserved,  shall  be  delivered  up,  within  eight  days  after 
the  arrival  of  the  master,  or  person  having  the  chai^ge  or 
command  of  such  ship  or  vessel,  within  any  district  of  the 
United  States,  to  the  collector  of  such  district ;  and  that 
if  any  foreigner,  or  any  person  or  persons,  for  the  use  and 
benefit  of  such  foreigner,  shall  purchase  or  otherwise  be- 
come entitled  to  the  whole,  or  any  part  or  share  of,  or  in- 
terest in,  such  ship  or  vessel,  the  same  being  within  a*  dis^ 
trict  of  the  Unitea  States,  the  said  certificate  shaU,  in  such 
case,  within  seven  dars  after  such  purchase,  change,  or 
transfer  of  property,  be  delivered  dp  to  the  collector  of  the 
said  district ;  and  that  if  any  such  purchase,  change,  or 
transfer  of  property,  shall  happen,  wnen  such  ship  or  ves- 
sel shall  be  at  any  fpreign  port  or  place,  or  at  sea,  then  the 
said  master,  or  person  having  the  charge  or  command 
thereof,  shall,  within  eight  days  after  his  arrival  within 
any  district  of  the  Unked  States,  deliver  xsp  the  said  cer- 
tificatc  to  the  collector  of  such  district;  and  every  such 
certificate,  so  delivered  up,  shall  be  forthwith  traosmkted 
to  the  Register,  of  the  Treasury,  to  be  cancdUed,  who,  if 
the  same  snail  have  been  delivered  up  to  a  collector,  oth- 
er than  of  the  district  in  which  it  was  granted,  shall  cause 
notice  of  such  delivery  to  be  given  to  the  collector  of  the 
said  district. 

Sec.  8.  And  he  it  fiirther  enHcUJL,  That  m  order  to  the 
registry  of  anv  ship  or  vessel,  which,  after  the  last  day  of 
March  next,  shall  be  built  within  the  United  States,  it  shall 
be  necessary  to  produce  a  certificate,  under  the  hand  of 
the  principal  or  master  carpenter,  by  whom,  or  under 
whose  direction,  the  said  ship  or  vessel  shall  have  been 
buik,  testifying  Aat  she  was  built  by  him,  or  under  his  di- 
rection, and  specifying  the  place  ^here,  the  time  when^ 
and  the  person  or  persons  tor  whom,  and  describing  her 
buih,  number  of  decks  and  masts,  length,  breadth,  de|^ 


ihiHbeiigiiiiio^ 

homAe  ifaffirt 

IvidiBtlie 

or  owBcn  acfflaB J 

tcnhetrio 

mordcrlotlie 

or  of  Ike  dmnct 

$kM  befong,  shall  nnke, 

a  record  or  lyMiit  Umtvo^  and  dni  ^ 

or  certificate  oi  iacn  recoid  or  leg^Mij,  as  buiIj  as  BSf 

be,  io  tlie  fbrn  foDowiog : 

^  In  purHiaDce  of  an  actof  tkeConpeBof  tke  Uailed 
Scatet  of  America,  intided,  ^  Ad  act  uim  fining ifce  r^ 
teriog  and  recording  of  ships  orwtamM^^mmaUBg  hat 
the  name,  occopation,  and  place  of  abode,  of  tke  penoa 
bf  whom  die  oaUi  or  allimiation  afiMcsaid,  shaD  have  beea 
n»de]  having  taken  or  sobecribed  the  oadi  (or  a&matiQD) 
required  bj  the  said  act,  and  baring  sirani  (or  afinncd) 
that  he  <^or  she,  and  if  more  than  one  owner,  adding  the 
words,  ^  together  with,"  and  the  name  or  names,  occopatioB 

or  occupations,  place  or  places  of  abode,  of  the  other  own- 
er or  owners  is  for  are)  the  only  owner  (or  owners)  of 
the  ship  or  vessel,  called  the  [inserting  here  her  name]  of 
[ins^rtmg  here,  the  port  to  winch  she  may  belong]  wfaoe- 
of  [inserting  here,  the  name  of  the  master]  is  at  nresmt 
master,  and  is  a  citizen  of  the  Unked  States,  and  Uiat  the 
said  ship  or  vessel  was  [inserting  here,  when  and  where 
built]  and  [inserting  here,  the  name  and  oflSce,  if  any,  of 
the  person  by  whom  she  shall  have  been  surveyed  or  ad- 
measured] having  certified  that  the  said  ship  or  vessel  has 
[inserting  nere,  tne  number  of  decks]  and  [inserting  here, 
the  number  of  masts]  and  that  her  length  is  [inserting  here^ 
the  number  of  feet;  her  breadth  [mserting  here,  the  nwn- 
ber  at  feet]  her  depth  [inserting  here,  the  number  of  feet] 
and  that  she  measures  [inserting  here,  her  number  of  toosj 
that  she  is  [describing  here,  the  particular  kmd  of  vessel, 
whether  slup,  bri^tme,  snow,  schooner,  sloop,  or  whatev- 
er else,  together  with  her  built,  and  specifyipg  whether  she 
has  any,  or  no  gallery  or  head]  ana  the  said  [nambg  the 
owner,  or  the  master,  or  other  person,  acting  in  behalf  of 
the  owner  or  owners,  by  whom  the  certificate  of  admeasiffe- 
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ment  shall  have  been  countenigned,  as  aforesaid]  having  a- . 
greed  to  the  description  and  admeasurement,  above  specifi- 
ed, and  sufficient  security  having  been  given,  according  to 
the  said  act,  the  said  ship  or  vessel  has  been  duly  re^tered 
at  the  port  of  [naming  the  port  where  registeredj.  Given  un- 
der my  hand  and  seal,  at  [naming  the  said  port]  this  [insert- 
ing the  particular  day]  day  of  (naming  the  month]  in  the 
year[8pecifying  the  number  of  the  year,m  words  at  lenffth:^'] 
Praoided,  That  if  the  master,  or  person  having  the  charge 
or  command  of  such  ship  or  vessel,  shall,  hunself,  have 
made  oath  or  affirmation,  touching  his  being  a  citizen,  the 
wording  of  the  said  certificate  shall  be  varied  so  as  to  be 
conformable  to  the  truth .  of  the  case :  i^nd  prooidtd^  That 
where  a  new  certificate  of  re^try  is  granted,  in  conse- 
quence of  any  transfer  of  a  ship  or  vessel,  the  words  shall 
be  so  varied,  as  to  refer  to  the  former  certificate  of  regis^ 
try,  for  her  admeasurement* 

Sec.  10.  And  ht  ilJurAer  enacted^  That  it  shall  be  the 
duty  of  the  Secretary  of  the  Treasury,  to  cause  to  be  pre- 
pared, and  transmitted,  from  time  to  time,  to  the  collectors 
of  the  several  districts,  a  sufficient  number  of  forms  of  the 
said  certificates  of  registry,  attested  under  the  seal  of  the 
Treasury,  and  the  hand  of  the  Register  thereof,  with  pro- 
per blanks,  to  be  fiUed  by  the  said  coUectors,  respectively, 
DV  whom  also  the  said  certificates  shall  be  signed  and  seal- 
ed, before  they  shall  be  issued ;  and  where  there  is  a  naval 
officer  at  any  port,  they  shall  be  countersigned  by  him; 
and  where  there  is  a  surveyor,  but  no  navai  officer,  they 
shall  be  countersigned  by  him ;  and  a  copy  of  each  shall 
be  transmitted  to  the  said  Register,  who  shall  cause  a  re- 
cord to  be  kept  of  the  same. 

Sec.  11.  And  be  it  further  tnacUd^  That  where  any  citi- 
zen or  citizens  of  the  United  States  shall  purchase,  or  be- 
come owner  or  owners  of  any  ship  or  vessel,  entitled  to 
be  registered,  by  virtue  of  this  act,  such  ship  or  vessel, 
being  within  any  district,  other  than  the  one  in  which 
he  or  they  usually  reside,  such  ship  or  vessel  shall  be  enti-, 
tied  to  be  registered  by  the  collector  of  the  district,  where 
such  ship  or  vessel  may  be,  at  the  time  of  his  or  their  be- 
coming owner  or  owners  thereof,  upon  his  or  their  comply- 
ing with  the  provisions  herein  before  prescribed,  in  order 
to  the  registry  of  ships  or  vessels :  And  the  oath  or  afiirm^ 
ation  which  is  required  to  be  taken  may,  at  tBe  option  of 
such  owner  or  owners  be  taken,  either  before  the  collector 
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€f  Ae  dittncL,  conpw  Iwiwling  the  port  to  wkickflBek^^} 
or  vesKl  flHTf  beme,  or  before  the  coBector  of  the  r~ 
wUdn  wUcB  sodi  sh^orTCMelBaybe,  cither  of 
caipowcred  to  adniniMer  the  same:  /*i 
I,  iW  whenefier  fluch  sUp  or  TCMel  shall  arrire 
within  the  distrkt,  coatprehendiDg  tne  port  to  which  such 
ship  or  i^JsdshaO  beknCy  the  certificate  cfreagtTTj  wiiich 
shaD  haire  beoi  obtaineo,  a»  aibresaid,  shall  be  ddirered 
op  to  the  coHector  of  soch  district,  wiio,  opoii  the  reqoi* 
stfes  of  this  act,  ip  order  to  die  rtystry  of  ships  or  vcasels* 
being  conqilied  with,  shall  grant  a  new  one,  in  Ueo  of  the 
first ;  and  the  certificate,  so  defirered  up,  shall  fivthwith 
be  returned  by  the  collector  who  shall  receive  the  saoMv  to 
the  collector  who  shall  have  panted  it:  and  if  the  said 
first  mentioned  certificate  of  r^istiy  shall  not  be  delivcrrd 
op,  as  above  directed,  the  owner  or  owners,  and  the  mas- 
ter of  such  ship  or  vessel,  at  the  time  of  her  said  airival 
wkhin  the  district  comprehending  the  port  to  which  soch 
ship  or  vessel  may  belong,  shall,  severally,  fiwf eit  the  som 
of  one  hundred  dollars,  to  be  recovered  with  costs  of  sm't; 
and  the  said  certificate  of  rq;istiy  shall  be  thenceforth 
void*    And  in  case  any  of  the  matters  of  fact,  in  the  said 
oath  or  affirmation  alleged,  which  shall  be  within  the 
knofdeike  of  the  party  so  swearing  or  affirming,  shall  not 
be  true,  Uiere  shau  be  aforfeiture  of  the  ship  or  vessel,  to- 
gether with  her  tacUe,  furniture  and  apparel,  in  reqpect  to 
which,  the  same  shal)  have  been  maoe,  or  of  the  vahe 
thereof,  to  be  recovered  with  costs  of  suit,  of  the  person  by 
whom  such  oath  or  affirmation  shall  have  been  made  i 
Presided  ahomfs^  That  if  the  master,  or  person  having  the 
charge  or  command  of  such  shm  or  vessel,  shall  be  withio 
the  mstrict  aforesaid,  when  application  shall  be  made  for 
re^tering  the  same,  he  shall,  himself,  make  oath  or  affim- 
ation,  instead  of  the  said  owner,  touchin|^  his  being  a  citi- 
zen, and  the  means  whereby,  or  manner  m  whkh  he  is  so 
acitisen;  in  which  case,  if  what  die  said  master,  or  pe^ 
son  having  die  said  charge  or  command,  shall  so  swear  or 
affirm,  shsul  not  be'  tAie,  the  forfeitiii^  aforesaid  shall  not  be 
incurred,  but  he  shall,  himself,  forfeit  and  pay,  by  reason 
therecrf,  the  sum  of  one  thousand  doBars. 

Sec.  13.  ^Aid  be  itJurAtr  enacud,  That  when  an;|r  Mf 
or  vessel,  entitled  to  be  registered,  pursuant  to  this  act, 
shall  be  pumhased'  hj^  an  agent  of  attorn^  for,  or  on  a^ 
count  of  a  citiseh  or  cttiiiens  of  the  0idted&ai^  snch  sbn) 
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or  vessel,  being  in  a  district  of  the  United  States^  more  than 
fifty  miles  distant,  taking  tlie  nearest  usual  route  by  land, 
from  the  one  comprehending  the  port  to  which,  by  vytue  of 
such  purchase,  and  by  force  of  this  act,  such  ship  or  vessel 
ouight  to  be  deemed  to  belong,  it  shall  be  lawful  for  the  col- 
lector of  the  district,  where  such  ship  or  vessel  may  be,  and 
he  is  hereby  required,  upon  the  application  of  such  agent 
or  attorney,  to  proceed  to  the  registering  of  the  said  ship 
or  vessel,  the  said  agent  or  attorney,  first  complying  on 
behalf,  and  in  the  stead  of,  the  owner  or  owners  thereof, 
with  the  reqtiisites  prescribed  by  this  act,  in  order  to  the 
registry  of  snips  or  vessels,  except,  that  in  the  oath  or  affirm- 
ation, which  shall  be  taken  by  the  said  agent  or  attorney, 
instead  of  swearing* or  aflSnning  that  lie  is  owner,  or  an 
owner  of  such  ship  or  vessel,  he  shall  swear  or  affirm,  that 
he  is  agent  or  attorney  for  the  owner  or  owners  thereof, 
and  that  he  hath  bona  fide  purchased  the  said  ship  or  ves- 
sel, for  the  person  or  persons,  whom  he  shall  name  and 
describe  as  the  owner  or  ownert  thereof :  Provided  nevertheF 
less fiidit  whenever  such  ship  orvessel  shall  arrive  within  the 
district  comprehending  the  port  to  which  such  ship  or  ves- 
sel shall  belong,  the  certificate  of  registry,  which  shall 
have  been  obtamed,  as  aforesaid,  shalibe  delivered  up  to 
the  collector  of  such  district,  who,  upon  the  requisites  of' 
this  act,  in  order  to  the  registry  of  ships  or  vessels,  being 
complied  with,  shall  grant  a  new  one,  in  lieu  of  the  first ; 
and  the  certificate,  so  delivered  up,  shall  forthwith  be  re^ 
turned  by  the  collector,  who  shall  transmit  the  same  to 
the  collector  who  shall    have  granted  it.      And  if  the 
said  first  nlentioned  certificate  of  registry,  shall  not  be  de- 
livered up  as  above  directed,  the  o^\'ncr  or  owners,  and 
the  master  of  such  ship  or  vessel,' at  the  time  of  her  said 
arrival    within  the  district  comprehending   the  port  to 
which  she  may  belong,  shall,  severally,  forfeit  the  sum  of 
one  hundred  dfoUars,  to  be  recovered  with  costs  of  suit,and 
the  said  certificate  of  registry  shall  be  thenceforth  void. 
And  in  case  any  of  the  matters  of  fact,  in  the  said  oath 
or  affirmation  alleged,  which  shall  be  within  the  knowl- 
edge of  the  partv,  so  swearing  or  affirming,  shall  not  be 
true,  there  shall  be  a  forfeiture  of  the  ship  or  vessel,  to- 
gether with  her  tackle,  furniture  and  apparel,  in  respect  to 
which,the  same  shall  have  been  made,or  of  the  value  thereof, 
to  be  recovered,with  costs  of  suit,of the  personby  whom  such 
eath  or  affirmation  shall  have  been  made :  Provided  always^ 

t  1e 
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ITIh^tif  the  master,  or  person  havi^ff  tl^  charge  or  comr 
ipaj^d  of  such  ship  or  vessel,  shall  oe  wuJbia  the  di3Cricl 
afore3aid)  when  appUcation  shall  be  made  for  r^isieripg 
the  s^e,  he  sha]]^  "in^^U^t  make  oaljh  or  affirmation,  in- 
stead of  the  said  agent  o^  attorney,  touching  his  being  9^ 
citizen,  and  the  means  whereby,  or  manner  m  which,  he  is 
so  a  citizen ;  in  which  case,  if  what  the  said  master,  or 
person  havinc  the  said  charge  or  command,  shall  so  swear 
OP  affirm,  shall  not  be  true,  the  forfeiture  aforesaid  shall 
ROt  be  incurred,  but  he  shaU,  himself,  forfeit  and  pay,  bjr 
reason  thereof,  the  sum  of  one  thousand  dollars. 

Sec.  1 3.  And  bt  U  further  enacted^  Tha^  if  the  certificate 
of  the  registi^  of  any  ship  or  vessel  shall  be  lost  or  dc* 
stroyed,  or  mislaid,  the  master  or  other  person  having  the 
charge  or  command  thereof  may  make  oath  cm:  affirmatioq, 
before  th^  collector  of  the  district  wbere  such  ship  or  ve^ 
sel  ^hall  first  be,  after  such  loss,  destruction,  or  mislayinet 
who  is  hereby  authorized  to  adlminister  the  same,  which 
oath  or  affirmation  shall  be  of  the  form  following :  ^  I  (irt^ 
3erting  here  the  name  of  th^  person  ^swearing  or  affirming) 
being  master  (or  having  the  chaige  or  command)  of  the 
ship  or  vessel,  called  the  (inserting  the  name  of  the  vessel) 
do  swear  (or  affirm)  tha^  the  said  ship  or  vessel,  hath  been, 
as  I  verily  believe,  registered  according  to  law,  by  the 
name  of  (inserting  again  the  name  of  the  vesse^  and  thai 
a  certificate  thereof  was  panted  by  the  collector  of  the 
district  of  (naming  the  district  where  registered)  which 
certificate  has  been  lost  (or  destroyed,  or  unintentionally, 
and  by  mere  accident  mislaid  as  the  case  may  be)  and 
(except  where  the  certificate  is  alleged  to  have  been  de- 
stroyed) that  tlie  same,if  found  again,and  within  my  power, 
shaUbe  delivered  up  to  the  coUectoi:  of  the  district,in  which 
it  was  Ranted ;''  wnich  oath,  or  affirmation  shall  be  sub* 
scribeaby  the  party  making  the  same,  and  upon  such  oath 
or  affirmation  bein^  made  and  the  other  requisites  of  this  act,, 
in  order  to  the  registry  of  ships  or,  vessels,  being  complied, 
with,  it  shall  be  lawful  for  the  collector  of  the  .district,  be* 
fore  whom  such  oath  or  affirmation  is  made,  to  grant  a  new 
register  inserting  therein,  that  the  same  is  issued,  in  the 
room  of  the  one  lost  or  destroyed.  But  in  all  cases,  where 
a  register  shall  be  granted,  in  lieu  of  the  one  lost  or  de- 
stroyed, by  any  other  than  the  collector  of  the  district,  to 
which  the  ship,  or  vessel  actually  belongs,  such  register 
shall  within  ten  days,  after  her  first  arrival  within  tli^e  dis- 


t6  Whicli  she  belongs,  be  delivered  tjb  to  tbe  i^cti/t 
'  of  the  said  district,  who  shall  Ih^^eupon^rai^t  a  neW  )rk^ 
JBtet^  in  li^u  thereof.  And  ih  bas^  the  tnaster  or  tbibiifetia- 
l^r  tiAti  hedeet  to  deliver  ut>8iiich  rlegfster,  Withirt  tfi^  tMi^ 
aforesaid,  he  shftH  forftit  oiie.  hundred  dbllaft;atod  the 
former  i*egister  sHall  bei^ome  ntlh  and  void. 

Sec.  14.  And  be  UfiirtKer  endcttd^  That  when  ahy  ship' 
or  vessel,  which  shall  have  been  registered,  ptirstkaht  to 
this  act,  or  the  act  hereby  in  part  repealed,  shall,  in  whole* 
or  in  part,  be  sold,  or  transferred  to  a  citizen  oi:  citizens  oi 
the  United  Statei^,  or  shall  be  altered  in  form,  or  bnrtheti. 
by  being  lengthened,  or  btHR  tipon^  ok*  frotn  bhe  denomi-' 
naition  to  another,  by  the  mode  or  method  of  rl^ng  oi*  ^t- 
ting,  in  every  such  case  the  said  ship  or  vessel  ihall  be  reg- 
istered anew,  by  her  former  name,  according  to  the  <£rec- 
tions  herein  before  contained  (otherwise  she  shall  dease  Of 
be  deemed  a  ship  or  vessel  of  the  tJnited  States)  and  h^ 
former  certificate  of  reristry  shall  be  delivered  up  to  the 
collector  to  whom  application  for  such  neW  iepstty  jihall 
be  made,  at  the  time  that  the  same  shall  be  made,  to  be  by 
him  transmitted  to  the  Register  of  the  Treasury,  i^ho  sbaff 
cause  the  same  to  be  cancelled.  And  in  every  such  case 
of  sale  or  transfer,  there  shall  be  some  instrument  bf  wri- 
ting, in  the  nature  of  a  bill  of  sale,  which  shall  ^ite  at 
length,  the  said  certificate,  otherwise  the  sdid  ship  oi^  ve^* 
sel  shall  be  incapable  of  being  so  Registered  aifie#.  And[ 
in  every  case,  in  which  a  ship  or  vessel  is  hereby  fequirecf 
to  be  registered  anew,  if  she  shall  not  be  so  registered 
an^w,  she  shall  not  b^  entitlied  to  any  of  the  privileges  or 
benefits  of  a  ship  or  vessel  of  the  United  States.  And 
further,  if  her  said  formei^  certificate  of  registry  shall  not 
be  delivered  up,  as  aforeitaid,  except  where  the  same  may 
kave  been  destroyed^  lost,  or  unintentionly  mislaid,  Shd 
on  oath  or  affirmation  thereof  shall  have  been  made,  as 
aforesaid,  the  owner  or  owners  of  such  ship  or  vessel  shall 
forfeit  and  pay  the  sum  of  five  hundred  aollars,  to  be  Re- 
covered witn  costs  of  suit. 

Sec.  1 5.  And  be  itjurther  enacted^  That  when  the  master, 
or  j)erson  having  the  charge  or  command  of  a  ship  or  vessel, 
Registered  pursuant  to  this  act,  or  the  act  hereby  in  part 
repealed,  shall  be  changed,  the  owner,  or  one  of  the  owners, 
or  the  new  master  of  such  ship  or  vessel,  shall  report 
such  change  to  the  collector  of  the  district  wne^c  the  same 
shall  happen,  or  where  the  said  ship  or  vessel  i^hall  first 
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be,  after  the  same  shall  have  haf^ned,  and  shall  pro» 

duce  to  hiia  the  certificate  of  registry  of  such  ship  or  ves- 
sel, and  shall  maJce  ,oath  or  affirmation,  shewing  that  such 
new  master  is  a  citizen  of  the  United  States,  and  the  manner 
in  which,  or  means  whereby,  he  is  so  a  citizen ;  whereup- 
on the~  said  collector  shall  indorse  upon  the  said  certificate 
of  registry,  a  memorandum  of  such  chance,  specifying  the 
name  of  such  new  master,  and  shall  subscribe  the  said 
memorandum  with  his  name,  and  if  other  than  the  collect- 
or of  the  district,  by  whom  the  said  certificate  of  registry 
shall  have  been  granted,  shall  transmit  a  copy  of  the  saia 
memorandum  to  him,  with  notice  of  the  parttculAP  ^hip 
or  vessel,  to  which  it  shall  relate  ;  and  the  collector  oi 
the  district,  bv  whom  the  said  certificate  shall  have  been 
granted,  shall  make  a  Uke  memorandum  of  such  change, 
m  his  book  of  registers,  and  shall  transmit  a  copy  thereof, 
to  the  Register  of  the  Treasury.    And  if  the  saul  change 
shall  not  oe  reported,  or  if  the  said  oath  or  affirniation 
shall  not  be  taken,  as  above  directed,  the  registry  of  such 
ship  or  vessel  shall  be  void,  and  the  said  master,  or  person, 
having  the  charge  or  command  of  her,  shall  forfeit  and 
pay  the  sum  of  one  hundred  dollars. 

Sec.  16.  Alii  be  it  further  enacted,  That  if  any  ship  or 
vessel  heretofore  registered,  or  which  shall  hereafter  be 
registered,  as  a  ship  or  vessel  of  the  United  States,  shall 
be  sold  or  transferred  in  whole  or  in  part,  by  way  of  trust, 
confidence  or  otherwise,  to  a  subject  or  citizen  of  any  for- 
eign prince  or  state,  and  such  sale  or  transfer  shall  not  be 
made  known,  in  manner  herein  before  directed,  such  ship 
or  vessel,  together  with  her  .tackle,  apparel  and  furniture, 
shall  be  forfeited :  Provided,  That  if  such  ship  or  vessel 
shall  be  owned  in  part  only,  and  it  shall  be  made  to  appear 
to  the  Jury,  before  whom  the  trial  for  such  forfeiture  shall 
be  had,  that  any  other  owner  of  such  ship  or  vessel,  being 
a  citizen  of  the  United  States,  was  whpUy  ignorant  of  the 
sale  or  transfer  to,  or  ownership  of,  such  foreign  subject 
or  citizen,  the  share  or  interest  of  such  citizen  of  the  Uni- 
ted States  shall  not  be  subjec\  to  such  forfeiture ;  and  the 
residue  only  shall  be  so  forfeited. 

Sec.  17.  And  he  it  farther  enacted^  That  upon  the  en- 
try of  every  ship  or  vessel  of  the  United  States,  from  any 
foreign  port  or  place,  if  the  same  shall  be  at  the  port  or 
place,  at  which  the  owner,  or  any  of  the  part-owners  reside, 
such  owner  or  part-owners,  shall  make  oath  or  affirma- 
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tion,  that  the  register  of  such  ship  or  vessel  contains  the 
name  or  names  of  aH  the  persons,  who  are  then  owneis  of 
the  said  ship  or  vessel ;  or  if  any  part  of  such  ship  or  ves- 
sel  has  been  sold  or  transferred,  since  the  granting  of  such 
register,  that  such  is  the  case,  and  that  no  foreign  subject 
or  citizen  hath,  to  the  best  of  his  knowledge  and  belief,  any 
share,  bj  the  way  of  trust,  confidence  or  odierwise,  in  such 
ship  or  vessel.    And  if  the  owner,  or  any  partowner, 
shall  not  reside  at  the  port  or  place,  at  which  such  vessel 
shall  enter,  then  the  master  or  commander  shall  make 
oath  or  affirmation,  to  the  like  effect.    And  if  the  owner, 
or  part-owner,  wh«*e  there  is  one,  or  the  master  or  com* 
mander,  where  there  is  no  owner,  shall  refuse  to  swear  or 
affirm  as  aforesaid,  such  ship  or  vessel  shall  not  be  enti- 
tled to  the  privileges  of  a  ship  or  vessel  of  the  United  States. 
Sec.  18.  And  be  it  further  enacted.  That  in  all  cases, 
where  the  master,  conmiander,  or  owner  of  a  ship  or  ves- 
sel, shall  deliver  up  the  register  of  such  ship  or  vessel,  a- 
Seeable  to  the  provisions  of  this  act,  if  to  the  collector  of 
e  district,  where  the  same  shall  have  been  granted,  the 
said  collector  shall,  thereupon,  cancel  the  bond,  which 
shall  have  been  .given  at  the  time  of  granting  such  register ; 
or,  if  to  the  collector  of  any  other  district,  such  collector 
shall  grant  to  the  said  master,  commander  or  owner,  a 
receipt  or  acknowledgment,  that  such  register  has  been 
delivered  to  him,  and  the  time,  when ;  and  upon  such  re- 
ceipt being  produced  to  the  collector,  by  whom  the  regis- 
ter was  granted,  he  shall  cancel  the  bond  of  the  party,  as 
if  the  register  had  been  returned  to  him. 

Sec.  19.  And  be  it  further  enacted,  That  the  collector  of 
each  district  shall  progressively  number  the  certificates  of 
the  registry  by  him  granted,  beginning  anew,  at  the  com- 
mencement of  each  year,  and  shall  enter  an  exact  copy  of 
eadh  certificate,  in  a  book  to  be  kept  for  that  purpose  ^  and 
jshall,  once  in  three  months,  transmit  to  the  Register  of  the 
Treasury,  copies  of  all  the  certificates,  which  shall  have 
heen  granted  by  him,  including  the  number  of  each. 

Sec.  20.  Ana  be  it  further  enacted^  That  every  ship  or 
vessel,  built  m  the  United  States,  after  the  fifteenth  day  of 
August,  one  thousand  seven  hundred  and  eighty  nine,  and 
l)elongin^  wholly,  or  in  part,  to  the  subjects  of  foreign 
powers,  m  order  to  be  entitled  to  the  benefits  of  a  ship, 
built  and  recorded  in  the  United  States,  shall  be  recorded 
in  the  office  of  the  collector  of  the  district,  in  which  such 
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iiUp  or  veisel  immi  Mk,  in  'mndor  lUbwii^^  tkat  is  to 
say;  The  builder  of  evetysttch  ship  or  tesBel,  abadl  make 
ocm  or  aArmatioli,  before  the  collector  of  mch  diattict, 
who  is  hereby  authorised  to  administer  the  same,  in  anaii- 
ner  foUowiug:  ^  I  (iosertiDg  here  the  name  of  itach  buil- 
der] of  [inserting  ^re  the  place  of  his  nesideace]  ship- 
wright, do  swear  [or  affirm]  that  [describing  here  the  IoikI 
of  vessel,  as,  whedier  ship,  brig,  snow,  schooner,  sloopiy  or 
whatever  else]  named  [inserting  here  the  name  ^  the  shqp 
or  vessel]  havme  [inserting  here  the  number  of  dedos]  ana 
being,  in  leii^th  [inserting  here  the  number  of  f  eeej  m 
breadth  [inserting  here  the  number  of  feet]  in  depth  [in- 
serting here  the  number  of  feet]  and  measuring  (^inaertiEjf 
here  we  number  of  tons]  havine  [specifying,  whether  any 
or  no]  gallery,  and  [also  specifying,  whether^  any  or 
no]  head,  was  built  by  me,  or  under  my  directioD,  at 
[naming  the  place,  county  and  State]  in  the  United  States^ 
m  the  year  [inserting  here  the  number  of  the  year;"] 
which  oath  or  affirmation,  shall  be  subscribed  by  uie  per* 
son  making  the  same,  and  shall  be  recorded  in  a  book,  to 
be  kept,  by  the  said  coUecter,  for  that  purpose. 

Sec.  21.  AnA  ht  ii  further  enadled^  That  the  said  collect- 
or  shall  cause  the  said  ship  or  vessel  to  be  surveyed  or 
admeasured,  according  to   the  rule,  prescribed  by  the 
forty-third  section  of  w  act,  intitled,  ^  An  act  to  provide 
OMre  eiSectuaily  for  the  ccdlection  of  die  duties  imposed  by 
law  on  goods,  wares,  and  merchandise,  imported  into  the 
United  States,  and  on  the  tonnage  of  ships  or  vessels  ;''and 
the  person,  by  whom  such  admeasurement  shall  be  made, 
shaD  grant  a  certificate  thereof,  as  in  the  case  of  a  ship  or 
vessel  to  be  registered ;  which  certificate  shall  be  counter^ 
signed  by  the  said  builder,  and  by  an  owner,  or  the  mas- 
ter, or  perscMi  having  the  command  or  charge  thereof,  or 
by  some  other  person,  being  an  agent  for  Uie  owner'  or 
owners  thereof,  m  testimony  of  the  truth  of  the  particulars 
therein  contained. 

Sec.  32.  And  k  tl /tfttAer  enocfed,  That  a  certificate  of 
the  said  record,  attested  under  the  hand  and  seal  of  die 
said  collector,  shall  be  granted  to  the  master  of  every  such 
ship  or  vessel,  as  nearly  as  may  be,  of  the  fortn  follows]^*' 
^  In  pursuance  of  an  act,  intitled,  ''An  act  concemipg 
the  registering  and  recording  o^  ships  or  vessels,^  I(iD*^ 
serting  here  the  name  of  the  collector  of  the  district)  of  (in 
serting  here  the  name  of  the  district)  in  the  United  States, 
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do  certify,  tfaat^  (j&serting  here  tbs  naoie  ci  the  builder) 
^.(Ins^^tingher^.theplaciB:  of.  histCefiideBiee,  county,  amh 
State)  having  swore,  or  affirmed,  thet  the  (describiaff  the 
j^hipor  veasel,  as  is  the  certificate  of  record),  named  (in* 
i^Ung  here  her  name)  wbereof  (iofiertbg  heoe  the  name 
Qt  thQ  master)  is,  at  present  master,  was  built  at  (inserting 
here  the  name  of  the  place,  countrjic  and  State,  wbere  built) 
bjr  him,  or  under  his  direction,  in  the  year  (inserting  here 
the.  nw^ber  of  the  year)  and  (inserting,  here,  the  name  of 
the ,  surveyor,  or  other  person,  by  whom  the  same  ad- 
measurement sb^U  have  been  made)  having  certified,'  that 
the  said  ship  or  vessel  has  (inserting  here  tier  'number  of 
decks)  is,  in  length  (inserting  here  the  number  of  feet)  in 
l^readth  (in9erting  here  the  number  of  feet)  in  depth  (uih 
Slating  here  the  number  of  feet)  and  measures  (inserting 
here  the  number  of  tons :)  And  the  said  builder  and  (nam* 
]J9g  and  describing  the  owner,  or  master,  or  agent  for  the 
QWJaeR  or  OiWners,  as  the.  case  may  be,  by  whom  the  said 
certificate  shall  have  been  countersigned)  having  agreed- 
tp,the  said  description  and  admeasurement,  the  said  ship 
or  vessel  has  been  recorded,  in  the  district  of  (inserting 
here  the  nptme  of:the  distmct^  where  receded)  in  the 
United  States ;  Witness  my  hand  and  seal,  this  (inserting^ 
here  the  day  of  the  month)  day  of  (inserting  here  the  name 
of  the  month)  in  the.  year  (mserting  here  the  number  of 
the  year)  ;^  which  certificate  shall  be  recorded  in  the 
o^ce^  of  the  said  coUector,  and  a  duplicate  thereof  trans^ 
mitted  to  the  Register  of  the  Treasury  of  the  United  States, 
to  be  recorded  in  his  office. 

Sec.  23.  And  be  itjurther  enacted,  That  if  the  master,' 
or  the  name  of  ^ny  ship  or  vessel  so  recorded,  shall  be^ 
changed^  the  owner,  pait-owner,  or  consignee:  of  such  ship 
or  vessel,  shall  cause  a  memorandum  thereof  to  be  endors 
ed  on  the  certificate  pf  the  record,  by  the  collector  of  the- 
district,  where  such  ship  or  vessel  may  be,  or  at  which  she 
shall  first  arrive,  if  such  change  took  place  in  a  fore^* 
country ;  and  a  copy  thereof  shall  be  entered  in  the  booki 
of  records,  a  transcript  whereof  shall  be  transmitted  by^ 
the  said  collector,  to  the  collector  of  the  district,  where 
SMPh  certificate  was  ^nted  (if  not  the  same^person)  who. 
shall  enter  the  same  m  his  book  of  record^,  and  forward  a- 
duplicate  of  sueh  entry,  to  the  Register  of  the  Treasmy  of 
the  United  States ;  and  in  such  case,  until  the  said  ownerj- 
pNlrowQiar,  or  conugnee,  shall  cause  the  said  memoraa*- 
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dam  to  be  made,  by  the  collector,  in  maimer  aforesaid, 
tucb  ship  or  vessel  shall  not  be  deemed,  or  considered,  m 
a  vessel  recorded,  in  pnrsaance  of  this  act* 

Sqp  94.  And  be  iljMker  tnaeUJL,  That  the  master,  or 
other  person  having  the  coinmand  or  charee  of  any  ship  or 
vessel,  recorded  b  pursuance  of  this  act,  shall,  on  entry  of 
such  sh^  or  vessel,  produce  the  certificate  of  such  record, 
to  the  collector  of  the  district,  where  she  shaU  be  so  enter- 
ed ;  in  laflore  ^  which,  the  said  ship  or  vessel,  shall  not 
be  entitled  to  thie  privileges  of  a  vessel,  recorded  asafi>re> 
said :  Prwidtd  aktaui^  md  he  iifurAer  enadedj  That  notb> 
iog  herein  contained  shall  be  construed  to  make  it  neces^ 
sary  to  record,  a  second  time,  any  ship  or  vessel,  which 
shaU  have  been  recorded,  pursuant  to  the  act,  hmby  in 
part  repealed :  but  such  recording  shall  be  of  the  like 
force  and  effect,asif  made,  pursuant  to  this  act* 

Sec.  95.  And  he  U  further  enacted.  That  the  fees  and  al^ 
lowances  for  the  several  services  to  be  performed,  pursa> 
ant  to  this  act,  and  the  distributioo  of  the  same,  shall  be  as 
follows,  to  wit :  For  the  admeasurement  of  every  diip  or 
vessel,  of  one  hundred  tons,  and  under,  one  cent  per  ton ; 
for  the  admeasurement  of  every  ship  or  vessel,  above  one 
hundred,  and  not  exceeding  two  hundred  tons,  one  hun- 
dred and  fifty  cents ;  for  the  admeasurement  of  every  ship 
or  vessel,  aliove  two  hundred  tons,  two  hundred  cents ;  for 
every  certificate  of  registry  or  record,  two  hundred  cents  ; 
for  every  indorsement  upon  a  certificate  of  registir  or  rec- 
ord, one  hundred  cents ;  and  for  taking  every  bond  re- 
quired by  this  act,  twenty-five  cents*  The  whole  amount 
of  which  fees  shall  be  received,  and  accounted  for,  by  the 
collector,  or  at  his  option,  by  the  naval«oflker,  where 
there  b  one  :  and  where  there  is  a  collector,  navatofficer, 
and  surveyor,  shall  be  equally  divided,  monthly,  between 
the  said  officers ;  and  where  there  is  no  naval<officer,  two 
diirds  to  the  collector,  and  the  other  third  to  the  survey- 
or ;  and  where  there  is  only  a  collector,  he  shall  receive 
the  whole  amount  thereof^  and  where  there  i^  more  than 
one  surveyor  in  any  district,  each  of  them  shall  receive 
his  proportionable  part  of  such  fees,  as  shall  arise  in  the 
port,  for  which  he  is  appointed :  Praoided  alwmfs,  that,  in 
all  cases,  where  the  tonnage  of  an]^  ship  or  vessel  shall  foe 
ascertained,  by  any  person  appointed  for  that  purpose, 
such  person  shall  be  paid  a  reasonable  compensation 
there/or,  out  of  the  fees  aforesaid,  before  any  distribution 


APP£NDtX.    No.  XI.  4^77 

thereof,  as  aforesaid.  And  every  collectorand  naTalK)ffih 
cer,  and  every  surveyor,  who  shall  reside  at  a  port  where 
there  is  no  collector,  shall  cause  to  be  affixed,  and  con- 
stantly kept,  in  sonlb  conspicuous  part  of  his  office,  a  fair 
table  of  the  rates  of  fees,  demandable  by  this  act. 

Sec  36.  And  be  it  further  enacted^  l%at  every  collect- 
or, or  officer,  who  shall  knowingly  make  or  be  concern- 
ed in  making,  any  false  register  or  record,  or  shall  know- 
ingly grant,  or  be  concerned  in  granting,  any  false  certifi- 
cate of  registry  or  record  of,  or  lor  any  ship  or  vessel,  or 
other  false  document  whatsoever,  touching  the  same,  con- 
trary to  the  true  intent  and  meaning  of  this  act,  or  who 
shall  designedly  take  any  other,  or  greater  fees,  than  are 
by  this  act  allowed,  or  who  shall  receive  any  voluntary 
reward  or  gratuity,  for  any  of  the  services  performed,  pur- 
suant  thereto;  and  every  surveyor,  or  other  person  ap 
pointed  to  measure  any  ship  or  vessel,  who  shall  wilfully 
deliver  to,  any  collector,  or  navatofficer,  a  false  description 
of  such  ship  or  vessel,  to  be  registered  or  recorded,  shall, 
upon  conviction  of  any  such  neglect,  or  offence,  forfeit 
the  sum  of  one  thousand  dollars,  and  be  rendered  incapa- 
ble of  serving  in  any  office  of  trust  or  profit,  under  the  . 
United  States ;  and  if  any  person  or  persons,  authorized 
and  required  by  this  act,  in  respect  to  his  or  their  office 
or  offices,  to  perform  any  act  or  tning,  required  to  be  done 
or  performed,  pursuant  to  any  of  the  provisions  of  this  act, 
shall  wilfully  neglect  to  do  or  perform  the  same,  according 
to  the  true  intent  and  meaning  of  this  act,  such  person  or ' 
persons  shall,  on  being  duly  convicted  thereof,  if  not  sub- 
ject to  the  penalty  and  disqualification  aforesaid,  forfeit 
the  sum  of  nve  hundred  dollars  for  the  first  offence,  and  a  ' 
like  sum  for  the  second  offence,  and  shall,  thenceforth,  be 
rendered  incapable  of.  holding  any  office  of  trust  or  profit 
under  the  United  States. 

Sec.  27.  And  be  it  further  enacted^  That  if  any  certifi- 
cate of  redstry,  or  record,  shall  be  fraudulently  or  know- 
ingly used  for  any  ship  or  vessel,  not  then  actually  intit- 
led  to  the  benefit  thereof,  according  to  the  true  intent  of 
this  act,  such  ship  or  vessel  shall  be  forfeited  tq  the  Uni- 
ted States,  with  her  tackle,  apparel,  and  furniture. 

Sec.  28.  Andbe  it  further  enacted,  That  if  any  person  or 
persons  shall  falsely  ipake  oath  or  affirmation,  to  any  of 
the  matters  herein  required  to  be  verified,  such  person  or 
persons  ahall  suffer  the  like  pains  and  penalties  as  shnll  be 
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incurred  fa^  persons  commiuing  wilful  and  corrupt  perjury ; 
and  that  ifany  person  or  persons  shall  forge,  counterfeit, 
erase,  alter,  or  falsify  any  certificate,  register,  record,  or 
other  document,  mentioned,  descrihied  or  authorized,  in 
and  by  this  act,  such  person,  or  persons,  shall,  for  every 
such  offence,  forfeit  the  sum  of  five  hundred  dollars^ 

Sec  39.  And  he  it  Jiirther  enacttdy  That  all  the  penalties 
and  forfeitures,  which  may  be  incurred,  for  offences  against 
tl^  act,  shall  and  may  be  sued  for,  prosecuted  and  recov- 
ered, in  such  courts,  and  be  disposed  of,  in  such  manner, 
as  any  penalties  and  forfeitures,  which  may  be  incurred, 
for  offences  against  the  act,  intitled,  ^  An  act  to  provide 
more  effectually  for  the  collection  of  the  duties  imposed  by 
law,  on  goods,  wares  and  merchandize  imported  into  the 
United  States,  and  on  the  tonnage  of  ships  or  vessels,'^ 
may  legally  be  sued  for,  prosecuted,  recovered  and  dis- 
poned of:  Provided  alwcys^  That  ifany  officer  entitled  to 
a  part,  or  share  of  any  such  penalty,  or  forfeiture,  shall  be 
necessary,  as  a  witness,  on  the  trial  for  such  penalty  or  for- 
feiture,, such  officer  may  be  a  witness  upon  the  said  trial; 
but  in  such  case,  he  shall  not  receive,  nor  be  entitled  to 
any  part  or  share  of  the  said  penalty  or  forfeiture ;  and  the 
part  or  share,  to  which  he  would  otherwise  have  been  en- 
titled, shall  accrue  to  the  United  States* 

Sec.  30.  And  be  it  further  enacted,  That  from  and  after 
the  last  day  of  March  next,  this  act  shall  be  in  full  force 
and  effect ;  and  so  much  of  the  act,  intitled,  '^  An  act  for 
registering  and  clearing  vessels,  regulating  the  coasting 
trade,  and  for  other  purposes,^  as  comes  within  the  pur- 
view of  this  act,^  shau,  after  the  said  last  day  of  March,  be 
repealed. 

[This  act  passed  thirtxf-first  Decetnber,  1792.] 


J^  Jet  for  enrolling  and  licensing  Ships  or  Vessels 
ht  be  employed  in  the  Coasting  Trade  and  Itsh- 
eriesj  and  J  or  regulating  the  same. 

Sec.  1.  IjE  ii  macttd  by  the  Senate  and  House  ofRepresen- 
tatives  of  the  United  States  of  America,  m  Congress  assembled^ 
That  ships  or  vessels,-enrolled  by  virtue  of  "  An  act  for 
registering  and  clearing  vessels,  regulating  the  coasting 
trade,  ana  for  other  purposes,'^  and  those  of  twenty  tons 
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and  upwards,  which  shall  be  eniolled  after  the  last  day  of 
May  next,  fai  pursuance  of  this  act,  and  haying  a  licence  in 
force,  or  if  less  than  twenty  tons,  not  being  enrolled  shall 
have  a  licence  in  fcxxe,  as  is  hereinafter  required,  and  no 
others,  shall  be  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  or  vessels  empby- 
ed  in  the  coasting  traae  or  fisheries* 

Sec.  3*  And  be  it  Jurther  enacted^  That  from  and  after 
the  last  day  of  May  next,  in  order  for  the  enrolment  of  any 
ship  or  vessel,  she  shall  possess  the  same  qualifications, 
ana  the  same  requisites,  in  all  respects,  shall  be  complied 
with,  as  are  made  necessary  for  registering  ships  or  ves- 
sels, by  the  act,  intitled,  ^  An  act  concemmg  the  register* 
ing  and  recording  of  ships  or  vessels,'^  and  the  same  duties 
and  authorities  are  hereby  given  and  imposed  on  all  offi- 
cers, respectively,  in  relation  to  such  enrolments,  and  the 
same  proceedings  shall  be  had,  in  similar  cases,  touchmg 
such  enrolments ;  and  the  ships  or  vessels  so  enrolled, 
with  the  master,  ot  owner  or  owners  thereof,  shall  be  sub- 
ject to  the  same  requisites,  as  are  in  those  respects  pro- 
vided for  vessels  registered  by  virtue  of  the  aforesaid  act ; 
the  record  of  which  enrolment  shall  be  made,  and  an  ab- 
stractor copy  thereof  granted,  as  nearly  as  maybe,  in  the 
form  following:  '^  Enrolment  in  conformity  to  an  act  of  the 
Congress  of  the  United  States  of  America,  intitled  ^  An  act 
for  enrolling  and  licensing  ships  or  vessels,  to  be  employed 
in  the  coastmg  trade  and  fisheries,  and  for  regulating  the 
same''  [insertmg  here  the  name  of  the  person  with  his 
occupation  and  place  of  abode,  by  whom  tne  oath  or  affir* 
mation  is  to  be  made]  having  taken  and  subscribed  the 
oath  (or  affirmation)  required  by  this  act,  and  having  sworn 
(or  affirmed)  that  he  (or  she,  and  if  more  than  onie  owner, 
adding  the  words  ""  together  with,''  and  the  name  or  names, 
occupation  or  occupations,  place  or  places  of  abode,  of  the 
owner  or  owners)  is,  (or  are)  a  citizen  (or  citizens)  of  the 
United  States,  and  sole  owner  (or  owners)  of  the  ship  or 
vessel,  called  the  [inserting  here  her  name]  of  [inserting 
here  the  name  of  the  port,  to  which  she  may  belong] 
whereof  [inserting  here  the  name  of  the  master]  is  at  pre- 
sent master,  and  is  a  citizen  of  the  United  States,  and  thsit 
the  said  ship  or  vessel  was  [inserting  here  when  and  where 
built]  and  [inserting  here  the  name  and  office,  if  any^  of 
the  person,  by  whom  she  shall  have  been  surveyed,  or 
admeasured]  aaving  certified,  that  the  said  ship  or  vessel 


[iumlMig  bete  the  wlirr  of  decks]  aod  [i 


here  the  mnber  of  BBSts]  and  that  her  lei^;^  is 
here  the  BOMber  of  feet]  her  breadth  [inacrtiiig  here  the 
■imhfr  of  feet]  her  depth  [ioscrtiDg  here  the  wlirrof 
feet]  and  that  she  meaaoies  [hHertinr  bete  bernnDibcrof 
tons]  that  she  is  [describing  here  the  pattirehr  load  ct 
remA,  whether  sh^  brigamine,  wdow^  schooBer,  sloop,  or 
irfiaterer  elie,  toother  with  her  bmk,  and  aiecifyiii^ 
whether  she  has  any  or  DO  gaDerj  <irbead]  and  the  said 
[nanung  the  owner,  or  the  mastery- or  other  persoo  acting 
in  befamf  of  the  owner  or  owners,  faj  whom  the  certificate 
of  admeasurement  shall  hare  been  comitersigned]  having 
agreed  to  the  descrmdon  and  admeasorement  above  sp^ 
^ed,  and  sofficient  security  having  been  oren,  accoid- 
to  the  said  act,  the  said  sh^  or  vesMl  has  been  dolren- 
rtdled,  at  the  port  of  [naming  the  port  where  enrcwed.] 
Given  mider  my  hand  and  seal,  at  [naming  the  said  port] 
this  [inserting  the  particular  day]  day  of  [naming  the 
month]  in  the  year  [specifying  the  number  of  the  year,  in 
words  at  length*'^ 

Sec.  3.  Md  be  it  fwrOkit  enaeUd,  That  it  shall  and  may 
be  lawful  for  the  collectors  of  the  several  districts,  to 
enroll  and  licence  any  ship  or  vessel,  that  may  be  regis- 
tered, upon  such  r^;istry  being  given  up,  or  to  register  any 
ship  or  vessel,  that  may  be  enrolled,  upon  such  enrolmoit 
ana  licence  being  given  up.  And  when  any  ship  or  vessel 
shall  be  in  any  other  district,  than  the  one,  to  which  she 
belongs,  the  collector  of  such  district,  on  the  application  of 
the  master  or  commander  thereof,  and  upon  his  taking  an 
oath  or  affirmation,  that,  according  to  his  best  knowledge 
and  belief^  the  property  remains,  as  expressed  in  the  re^ 
ister  or  enrobnent  proposed  to  be  given  up,  and  upon  his 
giving  the  bonds  required  for  srantmg  registers,  shall 
make  the  exchanges  aforesaid;  but  in  every  such  case, 
the  collector,  to  whom  the  register,  or  enrolment  and  li- 
cence may  be  given  up,  shall  transmit  the  same  to  the  reg- 
ister of  the  treasury ;  and  the  register,  or  enrolment  and 
licence,  granted  in  lieu  thereof,  sfaaU,  withm  ten  days  after 
the  arrival  of  such  ship  or  vessel  within  the  district,  to 
which  she  belongs,  be  delivered  to  the  coUector  of  the  said 
district,  and  be  by  him  cancelled.  And  if  the  said  master 
or  commander  shall  neglect  to  deliver  the  said  r^nster  or 
enrolment  and  licence,  within  the  time  afcvesaid,  lie  shall 
forfeit  one  hundred  dollars. 
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Sec.  4.  And  be  it  Juriher  enacted^  That  in  order  to  the 
licensing  of  any  ship  or  vessel,  for  carrying  on  the  coast* 
ing  trade  or  fisheries^  the  husband,  or  managing  owner,  to- 
gether with  the  master  thereof,  with  one  or  more  sureties, 
to  the  satisfaction  of  the  collector  granting  the  same,*"  shall 
become  bound  to  pay  to  the  United  States,  if  such  ship  or 
vessel  be  of  the  burthen  of  five  tons,  and  less  than  twenty 
tons,  the  sum  of  one  hundred  doUai^;  and  if  twenty  tons, 
and  not  exceeding  thirty  tons,  the  sum  of  two  hundred ' 
dollars ;  and  if  above  thirty  tons,  and  not  exce^ing  sixty 
tons,  the  sum  of  five  hundred  dollars ;  and  if  above  sixty 
tons,  the  sum  of  one  thousand  dollars ;  in  case  it  shall  ap- 
'  pear,  withb  two  years  from  the  date  of  the  bond,  that  such 
ship  or  vessel  ha&  been  employed  in  any  trade,  whereby 
the  revenue  of  the  United  States  has  been  defrauded  -dur- 
ing the  time,  the  licence  granted  to  such  ship  or  vessel  re- 
mained in  force ;  and  the  master  of  such  ship  or  vessel  shall 
also  swear,  or  affirm,  that  he  is  a  citizen  of  the  United 
States,  and  that  such  licence  shall  not  be  used  for  any.oth- 
vessel,  or  any  other  employment,  than  that,  for  which  it 
is  specially  granted,  or  m  any  trade  or  business,  whereby 
the  revenue  of  the  ITnited  States  may  be  defrauded ;  and 
if  such  ship  or  vessel  be  less  than  twenty  tons  burthen,  the 
husband  or  managing  owner  shall  swear  or  affirm,  that 
she  is  wholly  the  property  of  a  citizen  or  citizens  of  the 
United  Statesf^  whereupon  it  shall  be  the  duty  of  the  col- 
lector of  the  district  comprehending  the  port,  whereto 
such  ship  or  vessel  may  belong  [the  duty  of  six  cents  per 
ton,  being  first  paid]  to  grant  a  licence,  in  the  form  follow- 
ing: '^Licence  for  carrying  on  the  [here  insert,  coasting 
trade,  whale  fishery,  or  cod  fishery,  as  the  case  may  be.] 

^'In  pursuance  of  an  act  of  the  Congress  of  the  United 
States  of  America,  intitled, "  An  act  for  enrolling  and  licen-* 
sine  ships  or  vessels  to  be  employed'in  the  coasting  trade 
ana  fisheries,  and  for  regulating  tne  same,"  (inserting  here 
Ihe  name  of  the  husband  or  managing  owner,  with  his 
occupation  and  place  of  abode,  and  the  name  of  the  mas- 
ter, with  the  place  of  his  abode)  having  given  bond,  that 
the  (insert  here  the  description  of  the  vessel,  whether  ship, 
brigantme,  snow,  schooner,  sloop,  or  whatever  else  she 
may  be)  called  the  (insert  here  tne  vessePs  name)  where- 
of the  said  (naming  the  master)  is  master,  burthen  (insert 
here  the  number  of  tons,  in  words)  tons,  as  appears  by  her 
enrolment,  dated  at  (nambg  the  di^Hpct,  day,  month,  and 
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year,  in  woids  at  ieaeih  (but  if  die  be  less  tkin  twentr 
tons,  iDScrt,  iastead  toereof )  proof  beiog  had  c(  her  ad- 
meamaraaent,  shall  not  be  eniplojed  m  any  trade,  while 
thii  Ucence  shaD  condniie  in  force,  whaeby  the  revenoe 
<rf  the  Unked  States  shall  be  defrauded,  and  having  also 
9mom  for  afirmed)  that  this  licence  shaft  not  be  used  far 
any  odier  yessel,  or  for  any  other  empk^ment,  than  is 
herein  mcified,  licence  is  hereby  granted  m  the  said  (in- 
selling  nere,  the  description  of  the  v^Bel).called  the  (in- 
selling  here  the  vessel's  name)  to  be  employed  in  carry- 
ing on  the  (insertine  here,  coasting  trade,  whale  fishery, 
tir  cod  fisheiy,  as  tne  case  may  be)  for  one  year  from  the 
date  hereof  and  no  looser :  Given  under  my  hand  and 
seal,  at  (naming  the  said  distnct)  this  (inserting  the  partic- 
ular day)  day  of  (naming  the  month)  in  the  year  specify- 
ing the  numwr  of  the  year  in  words  at  lengtL'Q 

Sec  ,5.  And  k  il  Jwrihtr  enacUJL,  That  no  licence,  grant- 
ed to  any  sh^i  or  vessel,  shall  be  considered  in  farce,  any 
longer  tnan  such  ship  or  vessel  is  owned,  and  of  the  descrip- 
tion set  forth  in  such  licence,  or  for  carrying  on  any  oth^ 
business  or  employment,  than  that  for  which  she  is  special- 
ly licenced,  and  if  any  ship  or  vessel  be  found,  irith  a 
wmd  or  altered  licence,  <v  making  use  of  a  licence  grant- 
ed for  any  other'  ship  or  vessel,  such  ship  or  vessel,  with 
her  tackle,  apparel  and  the  caiigo  found  on  board  her, 
shall  be  (Mfeited.  p 

Sec«  6.  And  he  il  further  enaekd,  That  after  the  last  day 
ct  May  next,  every  ship  or  vessel  of  twenty  tons  or  up- 
wards (other  than  such  as  are  registered)  found  trading 
between  district  and  district,  or  between  different  places 
in  the  same  district,  or  carrying 'on  the  fishery,  without 
being  enrolled  and  licenced,  or  if  less  than  twenty  tons, 
and  not  less  than  five  tons,  without  a  licence,  in  manner  as 
is  provide  by  this  act,  such  ship  or  vessel,  if  laden  with 
goods,  ihe  erowth  or  manufacture  of  the  United  States 
only  (distilled  spirits  excepted)  or  in  ballast,  shaU  pay  the 
same  fees  and  tonnage  in  every  port  of  the  United  States, 
at  which  she  may  arrive,  as  ships  or  vessels  not  belongii^ 
to  a  citizen  pr  citizens  of  the  United  States,  and  if  she 
have  on  board  any  articles  of  foreign  growth  or  manufac** 
ture,  or  distilled  spirits,  other  ihan  sea  stores,  the  ship  or 
vessel,  together  with  her  tackle,  apparel  and  fiimitttre,and 
the  lading  found  on  board,  shall  be  forfeited :  Procmied, 
koweverr  if  such  sh^Mvr  vessel  be  at  sea,  $it  the  expiration 
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of  the  time,  fof  which  the  licence  was  given,  and  the  mas* 
ter  of  such  ship  or  vessel,  shall  swear  or  affirm,  that  such 
was  the  case,  and  shall  also  within  forty-eight  hours  aftA* 
his  arrival  deliver  to  the  collector  of  the  district  in  which 
he  shall  first  arrive,  the  licence  which  shall  have  expired, 
the  forfeiture  aforesaid  shall  not  be  incurred,  nor  shall  the 
ship  or  vessel  be  liable  to  pay  the  fees  and  tonnage  afore- 
said. 

Sec*  7.  And  be  it  further  enacted^  That  the  collector  of 
each  district,  shall  prc^essively  number  the  licences  by 
him  granted,  beginning  anew  at  the  commencement  of 
each  year,  and  shall  make  a  record  thereof  in  a  book,  to 
be  by  him  kept  for  that  purpose,  and  shall,  once  in*  three 
months,  transmit  to  the  Register  of  the  Treasurv,  copies 
of  the  licences,  which  shall  have  been  so  granted  by  him ; 
and  also  of  such  licences,  as  shall  have  been  given  up  o| 
retuOrned  to  him,  respectively,  in  pursuance  of  this  act* 
And  where  any  ship  or  vessel  shall  be  licenced,  or  en- 
rolled anew,  or  being  licenced  or  enrolled,  shall  afterwards 
be  registered,  or  beine  rmster^,  shall  afterwards,  be  en- 
rolled, or  licenced,  sheshall,^  in  every  such 'case,  be  en- 
rolled, licenced  or  registered  by  her  former  name. 

Sec*  8*  And  he  it  farther  auuAid^  That  if  any  ship  or  ves- 
sel, enrolled  or  licenced,  as  aforesaid,  shall  proceed  on  a 
foreign  voyage,  without  first  giving  up  her  enrolment  and. 
licence,  to  the  collector  of  the  district  comprehending  the 
port,  from  which  she  is  about  to  proceed  on  such  foreign 
voyage,  and  being  duly  regbterea  by  such  collector,  every 
such  ship  or  vessel,  together  with  her  tackle,  apparel  and 
fiimiture,  and  the  ffoods,  wares  and  merchandize,  so  im- 

?>rted  therein,  shall  be  liable  to  seizure  and  forfeiture : 
radded  abtfays^  if  the  port,  from  which  such  ship  or  ves- 
sel is  about  to  proceed  on  such  foreign  voyage,  be  not 
within  the  district,  where  such  ship  or  vessel  is  enrolled| 
the  collector  of  such,  district  shall  give  to  the  master  of 
such  ship  or  vessel  a  certificate,  8pecif;^ng  that  the  enrol- 
ment and  licence  of  such  ship  or  vessel  is  received  by  him, 
and  the  tune  when  it  was  so  received  :  which  certificate 
shall  afterwards  be  delivered  by  the  said  master  to  the 
collector,  who  may  have  granted  such  enrolment  and 
licence* 

Sec*  9*  And  be  it  further  enacted^  That  the  licence,  mnt- 
ed  to  any  ship  or  vessel,  shall  be  given^up  to  the  collector 
of  the  district,  who  m^y  have  gran||d  the  same,  wUhin 


tkeafHatn  of  tke  tme,  ibr  wbdi  ic 
aie  Mch  dbipor  vokI  be  thea  viib  tiK 
dktnct.  or  if  dK  be  alMeai;  at  dot  tiMe,  wiikk  three  daj» 

befold  oat  oftlKdiilnct,  withk  tkrce ifajs  after  tkear- 
riral  of  tbe  MMler  witbiD  aBjdbtrki,  to  tbe  coDeclor  of 
aacb  dmakt  takiag  bii  reitifcratf  tberdbr;  and  if  tbe  oias- 
ler  thereof  fthafl  Dcdect.  <ir  leftae  fo  ddivcr  op  tbe  ikeocr, 
te  aibrenkl,  be  sbafi  farfeit  tty  doOari ;  bot  if  sDch  liccn^ 
shall  have  beeoprerioiHljgifca  op  to  tbe  collector  of  anj 
other  dattict,  aft  antboriied  bfthsaot,  and  accrdficate 
thereof  wider  the  band  of  «icb  collector,  bepnidBcedfaj 
Mcbnastcr,  or  ifncbliccDce  be  lost,  or  destrojed,  or 
oniotentioDaOv  mislaid,  lo  that  it  cannot  be  fiiand,  and  the 
ontter  of  men  ship  or  ressel  shall  make  and  subacribe  an 
^lath  Of  affimation,  that  soch  lfr^«fM*  is  lost,  destivwviL  or 
nointenf  ionallT  mislaid,  as  be  verily  belieires,  andtftaaiAe 
same,  if  fbond,  shall  be  delivered  op,  as  is  herein  nw|fuiwl, 
then  the  aforesaid  peoakjr  shall  not  be  incorred.  Aad  if 
such  licence  shall  oe  lost,  destroyed,  or  unintentiooaDy 
mislaid,  as  albresaid,  before  tbe  expiration  of  the  time,  far 
which  it  was  eranted,  opoo  the  like  oath  or  affirmation  beio) 
omde  and  subscribed  by  the  master  of  such  ship  or  vessel 
the  said  collector  is  hereby  aothorized  and  required,  upon 
application  being  made  therefor,  to  licence  soch  ship  or 
vessel  anew. 

Sec«  10.  .^nd  be  ii  further  enacUd^  That  it  shall  and  may 
be  lawful  for  the  owner  or  owners  of  any  licenced  ship  or 
vessel,  to  return  soch  licence  to  the  collector  who  granted 
tbe  same,  at  an  v  time  withm  tbe  year,  for  which  it  was 
granted,  who  sbaU  thereupon,  cancel  the  same,  and  shall 
licence  ^tich  vessel  anew,  upon  the  application  of  the 
owner  or  owners,  and  upon  the  omditions  nerein  before  re- 
quired, being  compliea  with ;  and  in  case  the  term,  for 
which  the  former  bcence  was  granted,  shall  not  be  expired 
an  abatement  of  tbe  tonnage  of  six  cents  per  ton  shall  be 
made,  in  proportion  of  the  time  so  unexpired* 

Sec.  11.  And  be  it  further  emacUdt  Tnat  every  licensed 
ship  or  vessel  shall  have  her  name,  and  the  port  to  which 
she  belongs,  painted  on  her  stem,  in  the  manner  as  is  pro- 
vided for  registered  ships  or  vessels,  and  if  any  licensed 
ship  or  vessel  be  found,  without  such  painting,  the  owner 
or  owners  thereof  shall  pay  twenty  dollars. 

Sec.  1 2.  And  he  i%(iirtfter  enacted,  That  when  the  master 
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of  any  licensed  ship  op  vessel,  ferry  boats  excepted,  shall 
be  changed,  the  new  master,  or,  in  case  of  his  absence,  the 
owner,  or  one  of  the  owners  thereof,  shall  report  such 
chance  to  the  collector,  residing  at  the  port  where  the  same 
may  nappen,  if  there  be  one,  omerwise,  to  the  collector  re- 
siding at  tay  port,  where  such  ship  or  vessel  may  next  ar- 
rive, who,  upon  the  oath  or  affirmation  of  such  new  mas- 
ter^ or  in  case  of  his  absence,  of  the  owner  or  one  of  the 
owners,  that  he  is  a  citizen  of  the  United  States,  and  that 
such  ship  or  vessel  shall  not,  while  such  license  continues 
in  force,  be  employed  in  any  manner,  whereby  the  revenue 
of  the  United  States  maybe  defrauded,  shall  endorse  such 
change  on  the  licence,  with  the  name  of  the  new  master ; 
and  when  any  change  shall  happen,  as  aforesaid,  and  such 
thange  shall  not  be  reported,  and  the  endorsement  made 
of  such  change,  as  is  herein  required,  such  ship  or  vessel, 
found  carrying  on  the  coasting  trade  or  fisheries,  shall  be 
subject  to  pay  the  same  fees  and  tonnage,  as  a  vessel  of 
the  United  States,  having  a  register,  anathe  said  new  mas- 
ter shall  forfeit  and  pay  the  sum  of  ten  dollars* 

Sec.  13.  And  be  itjurther  enacted^  that  it  shall  be  lawful 
at  all  times,  for  any  officer  concerned  in  the  collection  of 
the  revenue,  to  inspect  the  enrolment  or  licence  of  any  ship 
or  vessel ;  and  if  tne  master  of  any  such  ship  or  vessel  shall 
not  exhibit  the  same,  when  thereunto  required  by  such  of- 
ficer, he  shall  pay  one  hundred  dollars. 

Sei:.  14.  Aid  be  it  further  enacted,  That  the  master  or 
commander  of  every  ship  or  vessel  licenced  for  carrying 
on  the  coasting  tracle,  destined  from  a  district  in  one  State 
to  a  district  in  the  same,  or  an  adjoining  State  on  the  sea 
coa^  or  on  a  navigable  river,  having  on  board,  either  dis- 
tilled spirits  in  casks  exceeding  five  hundred  gallons,  wine 
in  caslra  exceeding  two  hundred  and  fifty  gallons,  or  in 
botdes  exceeding  one  hundred  dozens,  sugars  in  casks  or 
boxes  exceeding  three  thousand  pounds,  tea  in  chests  or 
boxes  exceeding  five  hundred  pounds,  coffee  in  casks  or 
bags  exceeding  one  thousand  pounds,  or  foreign  merchan 
dize  in  packages,  as  imported,  exceeding  in  value  fouf 
hundreo  dollars,or  goods,  wares  or  merchandize,  consisting 
of  such  enumerateaop  other  articles  of  foreign  growth  or 
manufacture,  or  of  both,  whose  aggregate  value  exceeds 
eight  hundred  dollars,  shall,  previous  to  the  departure  of 
such  ship  or  vessel,  from  the  port  where  she  may  then,  be, 
jnake  out  and  subscribe  duplicate  manifests  of  the  whoje  of 

7g 
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Boch  cargoon  board  such  shq> or  vessel,  Bpecifyine  in  such 
manifests,  the  marks  and  numbers  of  every  cask,  bag,  box, 
chest  or  package  containing  the  same,  with  the  name  and 
{dace  of  residence  of  every  shipper  and  consignee,  and  the 
quantity  shipped  by  and  to  each,  and  if  there  be  a  collec- 
tor <v  surveyor,  residing  at  such  pc»t,  or  within  five  miles 
thereof^  he  shall  deliver  such  manifests  to  the  collector,  if 
there  be  ope,  otherwise  to  the  surveyor,  before  whom  he 
shall  swear  or  affirm,  to  the  best  of  his  knowledge  and  be- 
lief that  the  «>ods  herein  contain^  were  legacy  import- 
ed, and  the  duties  thereupon  paid  or  secured,  or  if  spirits 
distilled  within  the  Unitea  States,  that  the  duties  thereupon 
have  been  paid  or  secured,  whereupon  the  said  collector 
or  surveyor  shall  certify  the  same  on  the  said  manifests, 
one  of  which  he  shall  return  to  the  said  master,  with  a 
permit,  specifying  thereon,  generally,  the  lading  on  board 
such  ship  or  vessel,  and  aumorizing  him  to  proceed  to  the 

Crt  of  Lis  destination.  And  if  any  ship  or  vessel,  being 
len  and  destined,  as  aforesaid,  shall  depart  from  the 
port  where  she  may  then  be,  without  the  master  or  com- 
inander  having  first  made  out  and  subscribed  duplicate 
manifests  oi  the  ladine  on  board  such  ship  or  vessel,  and 
in  case  there  be  a  collector  or  surveypr  residing  at  such 
port,  or  within  five  miles  thereof,  without  having  previous- 
ly delivered  the  same  to  the  said  collector  or  surveyor,  and 
obtaining  a  permit,  in  manner  as  is  herein  reauired,  such 
master  or  commander  shall  psij  One  hundred  dollars. 

Sec.  15.  And  be  it  further  enacted^  That  the  master  or 
commander  of  every  ship  or  vessel  licenced  for  carrying 
on  the  coasting  trade,  having  on  board,  either  distilled 
spirits  in  casks  exceeding  five  hundred  eallons,  wine  in 
casks  exceeding  two  hundred  and  fifty  gallons,  or  in  bot- 
''tles  exceeding  one  hundred  dozens,  sugar  in  casks  or  box- 
es exceeding  three  thousand  pounds,  tea  in  chests  or  box- 
es exceeding  five  hundred  pounds,  coffee  in  casks  or  bags 
exceeding  one  thousand  pounds,  or  foreign  merchandize 
in  packages,  as  imported,  exceeding  in  value  four  hundred 
dollars,  or  goods,  wdres,  or  merchandize,  consisting  of 
such  enumerated  or  other  articles  of  foreign  growth,  or 
manufacture,  or  of  both,  whose  aggregate  value  exceeds 
eight  hundred  dollars,  and  arriving  from  a  district  in  one 
State,  at  a  district  in  the  same  or  an  adioinine  State  on 
the  sea-coast,  or  on  a  navigable  river,  shall,  previous  to  the 
un&ding  of  any  part  of  the  cargo  of  such  ship  or  vessel, 
deliver  to  the  collector,  if  there  be  one,  or  if  not,  to  the 
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surveyor  residing  at  the  port  of  her  arrival,  or  if  there  be 
no  collector  or  surveyor  residing  at  such  port^  then  to  a  col- 
lector or  surveyor,  if  there  be  any  such  oflScer,  residing 
within  five  miles  thereof,'  the  manifest  of  the  cargo,  certi- 
fied by  the  collector  or  surveyor  of  the  district  fi-om  whence 
she  sailed  (if  there  be  such  manifest)  otherwise  the  dupli- 
cate manifests  thereof,  as  is  herein  before  directed,*to  the 
truth  of  which,  before  such  oflScer,  he  shall  swear  or  affirm* 
And  if  there  have  been  taken  on  board  such  ship  or 
vessel,  any  other  or  more  goods,  than  are  contained  in 
such  manifest  or  manifests,  since  her^4sparture  ftx)m  the 
port,  from  whence  she  first  sailed,  or  if  any  goods  have  been 
since  landed,  the  said  master  or  commander  shall  make 
known  and  particularize  the  same  to  the  said  collector  or 
surveyor,  or  if  no  such  goods  have  .been  so  taken  on  board 
or  landed  he  shall  so  de'clare,  to  tKe  truth'  of  which  he 
shall  swear  or  affirm  5  Whereupon,  the  said  collector  or 
surveyor  shall  grant  a  permit  for  unlading  a  part,  or 
the  whole  of  such  cargo,  as  the  said  master  or  command- 
er may  request.  And  if  there  be  no  collector  or  surveyoiv 
residing  at,  or  within  five  miles  of  the  said  port  of  her  arri- 
val, the  master  or  commander  of  such  ship  or  vessel  may 
proceed  to  discharge  the  lading  from  on  board  such  ship  or 
vessel,  but  shall  deliver  to  the  collector  or  surveyor,  resid- 
ing at  the  first  port,  where  he  may  next  afterwards  arrive, 
and  within  twenty-four  hours  of  nis  arrival,  the  manifest 
or  manifests  aforesaid,  noting  thereon  the  times  %vhen,  and 
places  where,  the  goods,  therein  mentioned,  have  been 
unladen,  to  the  truth  of  which,  before  the  said  last  men- 
tioned collector  or  surveyor,  he  shall  s\v  ofir  or  affirm  ; 
and  if  the  master  or  commander  of  any  such  ship  or  ves- 
sel, being  laden  as  aforesaid,  shall  neglect  or  refuse*  to  de- 
liver the  manifest  or  manifests,  at  the  times  and  in  the 
manner,  herein  directed,  he  shall  pay  one  hundred  dollars* 
Sec,  16,  And  he  it  farther  enacted^  That  the  master  or 
commander  of  every  ship  or  vessel,  licenced  for  car- 
rying on  the  coasting  trade,  and  being  destined  from  any 
district  of  the  United  States,  to  a  district  other  than  a  dis- 
trict in  the  same,  or  an  adjoining  State,  on  the  sea-coast, 
or  on  a  navigable  river,  shall,  previous  to  her  departure, 
deliver  to  the  collector  residing  at  the  port  where  such 
ship  or  vessel  may  be,  if  there  is  one,  otherwise  to  the  col- 
lectpr  of  the  district  comprehending  such  port,  or  to  a  sur- 
veyor within  the  district,  as  the  one,  or  the  othqr  may  re- 


far 
ihemmk»md 


kd  fpiriliyOr  iQOodt  of 

the  nfKuikj  iUpped  bf ,  aad  to  each,  to  be  bj 
iofanibed^jHi  iotbe  tmfc  of  vbicb,  be  duD 
afim ;  and  tball  alio  swear  or  afina,  bciare 
lector  or  mtnrejor^  tbat  aocb  gootk,  nam,  or 
ice,  of  fbfeaui  uuwUi  or  Hijwfactnfe,  wci^e,  ta 
of  bis  fcaoinei%e  and  belief^  icgaUj  knum^ni.  aad  tbe 
daties  thcieupiiu  paid^  or  secured;  or  if  ipinft  dhiiUrd 
friduD  tbe  Lnked  States,  that  tbe  duties  tbeRi|ioa.  bsve 
been  doly  paid  or  secored;  iqpoo  tbe  perfiaiiimi  of 
wUcb,  and  not  befiire,  tbe  said  coUector  or  surveyor  sbaD 
certify  tbe  same  oo  tbe  said  manifests ;  one  of  wbidi  be 
sbaJl  retom  to  tbe  master,  witb  a  permit,  thereto  amraed, 
aothcMrizing  him  to  proceed  to  the  port  of  bis  destmadoiu 
And  if  any  socb  sbk>  or  vessel  shall  depart  firom  the 
port  where  die  may  toen  be,  baring  distilled  qiirits,  or 
mods,  wares,  or  merchandize,  of  Ibreien  growth  or  mano- 
tactnre  on  board,  without  the  sereral  things  herein  requir- 
ed, being  complied  witb,  the  master  thereof  shall  forfeit 
one  hundred  dollars ;  or  if  the  ladine  be  of  goods,  the 
growth  or  manafacture  of  the  United  StiJes  only,  or  if 
socb  ship  or  vessel  have  no  cargo,  and  she  depart,  withoot 
tlie  several  things  herein  required,  being  complied  with, 
the  said  master  shall  forfeit  and  pay  6ity  doUars. 

Sec*  17.  Jind  be  il  further  enacUd,  xhat  the  master  or 
commander  of  every  ship  or  vessel,  licenced  to  carry  on 
the  coasting  trade,  arriving  at  any  district  of  the  United 
States,  from  any  district,  other  than  a  district  in  the  same, 
or  an  adjoining  Staic  on  the  sea-coast,  or  on  a  navigable 
river,  sliall  deliver  to  the  collector  residing  at  the  port 
where  she  may  arrive,  if  there  be  one,  otherwise  to  the  col- 
lector or  surveyor  in  the  district  comprehending  such  port, 
as  the  one  or  the  other,  may  reside  nearest  thereto,  if  the 
collector  or  surveyor  reside  at  a  distance  not  exceeding  five 
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miles,  within  twenty-four  hours,  or  if  at  a  jgreater  distance, 
within  forty-eight  hours  next  after  his  arrival ;  and  previ- 
ous to  the  unlading  any  of  the  goods  broij^ht  in  such  ship 
or  vessel,  the  manifest  of  the  cargo  (if  there  be  anj7 
certified  by  the.  collector  or  surveyor  of  the  district  from 
whence  she  last  sailed,  and  shall  make  oath  or  affirma- 
tion,  before  the  said  collector,  or  surveyor,  that  there  was 
not,  when  he  sailed  from  the  district  where  his  manifest 
was  certified,  or  has  been  since,  or  then  is,  any  more,  or 
other  goods,  wares  or  merchandize  of  foreign  growth  or 
manufacture,  or  distilled  spirits  (if  there  be  any,  other  than 
sea-stores,  on  board  such  vessel^  than  is  therein  mentioned ; 
and  if  there  be  no  such  goods,  he  shall  so  swear  or  aflSrm ; 
and  if  there  be  no  cai^  on  board,  he  shall  produce  the 
certificate  of  the  collector  or  surveyor  of  the  district  firom 
whence  she  last  sailed,  as  aforesaid,  that  such  is  the  case: 
whereupon  such  collector  or  surveyor,  shall  grant  a  per- 
mit for  unlading  the  wh(de,  or  part  of  such  cargo  (if  there 
beany)  within  his  district,  as  the  master  may  request; 
and  where  a  part  only  of  the  goods,  wares  ana  merchan- 
'  dize,  of  foreign  growth  or  manufacture,  or  of  distilled 
spirits,  brought  m  such  ship  or  Vessel,  is  intended  to  be 
landed,  the  said  collector  or  surveyor  shall  make  an  en- 
dorsement of  such  part,  on  the  back  of  the  manifest,  speci- 
fying the  articles  to  be  landed ;  and  shall  return  such  mani- 
fest to  the  master,  endorsing  also  thereon,  his  permissioii 
for  such  ship  or  vessel,  to  proceed  to  the  place  of  her  des- 
tination ;  and  if  the  master  of  such  ship  or  vessel  shall 
neglect  or  refuse  to  deliver  the  manifest  (or  if  she  has  no 
careo,  the  certificate)  within  the  time  herein  directed,  he 
shaU  forfeit  one  hundred  dollars,  and  the  goods,  wares  and 
merchandize  of  foreim  growth  or  manufacture,  <5r  distiUed 
spirits  found  on  board,  or  landed  firom  such  ship  or  vessel, 
not  being  certified,  as  is  herein  required,  shall  be  forfeited, 
and  if  the  same  shall  amount  to  the  value  of  eight  hundred 
dollars,  such  ship  or  vessel,  with  her  tackle,  apparel  and 
furniture,  shall  be  also  forfeited. 

Sec.  18.  And  be  it  further  etwcted^  That  nothing  in  this 
act  contained  shall  be  so  construed,  as  to  oblige  the  master 
or  commander  of  any  ship  or  vessel,  licenced  for  canying 
on  the  coasting  trade,  bound  from  a  district  in  one  State 
to  a  district  in  the  same,  or  an  adjoining  State  dn  the  sea> 
coast,  or  on  a  navigable  river,  naving  on  board  goods, 
wares  or  merchandize,  of  the  growth,  product  or  manufac- 
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tores  of  die  Uniled  States  only  (except  dislilW  spirits)  or 
iHsriBrd  spirits,  not  more  than  fire  huDdred  galmis,  wine 
b  casb  DOC  iDOte  thao  tivo  IniMlred  anl  lii^  gafflcms,  or  m 
bottles  DOC  more  than  ooe  boodred  dozens,  sogar  m  casks 
or  boxes.  noC  more  than  three  thousand  poonds,  tea  in 
chests  or  boxes,  doC  more  than  fire  hondred  pounds,  coflee 
in  casks  or  bags,  not  more  than  one  thoosand  pounds,  or 
foreign  merchandize  in  packages  as  inqxxted,  of  noC  more 
▼ahie  than  fotir  hnndred  dcrilars,  or  goods,  wares  or  mer- 
chandize, consisting  of  soch  enomerated  or  other  articles 
of  foreijzn  growth  or  manufactore,  or  of  both,  whose  aggre- 
gate rahie  shall  be  not  more  than  eight  hnndred  do^irs, 
to  deliver  a  manifiest  thereof^  or  obtain  a  pennit,  prerioos 
to  her  departare,  or  on  her  arrival  within  soch  district,  to 
make  an^  report  thereof;  bot  soch  master  shall  be  pro- 
vided with  a  manifest,  bv  him  subscribed,  of  the  iacfing, 
of  what  kind  soever,  which  was  on  board  tuch  ship  <»- 
vessel,  at  the  time  of  his  departure  firom  the  district  from 
which  she'last  saQed,  and  if  the  same,  or  any  part  ot  such 
lading  consists  of  distilled  spirits,  or  goods,  wares  or  mer- 
chandize, of  forr%n  erowth  or  mannfaciiire,  with  the  marks 
and  numbers  of  eacn  cask,  bag,  box,  chest  or  package, 
containing  the  same,  with  the  name  of  the  shipper  and  con- 
signee of  each ;  which  manifest  shall  be  by  him  exhibited, 
for  the  inspection  of  any  oflScer  of  the  revenue,  when,  by 
such  officer,  thereunto  required;  and  shall  also  inform 
such  officer,  from  whence  such  ship  or  vessel  last  sailed, 
and  how  long  she  has  been  in  port,  when  by  him  so  inter* 
rogated*  And  if  the  master  of  such  ship  or  vessel  shall 
not  be  provided,  on  his  arrival  within  any  soch  district, 
with  a  manifest,  and  exhibit  the  same,  as  is  herein  requir- 
ed, if  the  lading  of  such  ship  or  vessel  consist  wholly  of 
roods,  the  produce  or  manufacture  of  the  United  States 
distilled  spirits  excepted)  he  shall  forfeit  twenty  dollars, 
or  if  there  be  distilled  spirits  or  goods,  wares  or  merchant 
dize,  of  foreign  growth  or  manufacture,  on  board,  except- 
ing what  may  be  sufficient  for  sea-stores,  he  shall  forfeit 
forty  dollars ;  or  if  he  shall  refuse  to  answer  the  interroga- 
tories truly,  as  is  herein  required,  he  shall  forfeit  the  sum 
of  one  hundred  dollars.  And  if  any  of  the  ^oods  laden  on 
board  such  ship  or  vessel,  shall  be  of  foreign  growth  or 
manufacture,  or  of  spirits  distilled  within  the  United  States, 
so  much  of  the  same,  as  may  be  found  on  board  such  ship 
or  vessel,  and  which  shall  not  be  included  in  the  manifest 
exhibited  by  such  master,  shall  be  forfeited^ 
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Sec*  Id.  jM  he  it  further. enaciedy  That  it  shall  and  may 
be  lawful  for  the  collector  of  the  district  of  Pennsylvania, 
to  grant  perurits  for  the  transportation  of  goods,  wares  or 
merchandize  of  foreign  growth  or  manufacture,  across  the 
State  of  New-Jersey,  to  the  district  of  New- York  or  across 
the  State  of  Delaware,  to  any  district  in  the  State  of  Mary- 
land or  Virginia ;  and  for  the  collector  of  the  district  of 
New- York,  to  grant  like  permits  for  the  transportation 
across  the  state  of  New-Jersey ;  and  for  the  collector  of 
any  district  of  Maryland  or  Virginia,  to  ffrant  like  permits 
for  the  transportation  across  the  State  of  Delaware,  to  the 
district  of  Pennsylvania?  Prcroidtd^  That  every  such  per- 
mit shall  express  the  name  of  the  owner,  or  person  sending 
such  goods,  and  of  the^rson  or  persons,  to  whom  such 

56ods  jhall  be  consigned,  with  the  marks,  numbers  and 
escr\j^Q  of  the  packages  whether  bale,  box,  chest,  or 
otherwise,  and  the  kind  of  goods  contained  therein,  and 
the  date,  when  granted ;  and  the  owner  or  person  sending 
.such  goods,  shall  swear  or  afiirm,  that  they  were  legally 
imported,  and  the  duties  thereupon  paid  or  secured :  And 
provided  ako,  That  the  owner  or  consignee  of  all  such 

foods,  wares  and  merchandize,  shall,  within  twenty-four 
ours  after  the  arrival  thereof,  at  the  place  to  which  they 
were  permitted  to  be  transported,  report  the  same,  to  the 
collector  of  the  district  where  they  shall  so  arrive,  and 
shall  deliver  up  the  permit  accompanying  the  same,  and 
if  the  owner  or  consignee  aforesaid,  shall  neglect  or  refuse 
to  make  due  entry  of  such  goods  within  the  time,  and  in 
the  manner  herem  directed,  all  such  goods,  wares  and 
merchandize  shall  be  subject  to  forfeiture ;  and  if  the  per- 
mit granted  shall  not  be  given  up,  within  the  time  limited 
for  making  the  said  report,  the  peison  or  persons  to  whom 
it  was  granted,  neglecting  or  refusing  to  deliver  it  up,  shall 
forfeit  fifty  dollars  for  every  twenty-four  hours  it  shall  be 
withheld^  afterwards  :  Prcvidedj  That  where  the  goods, 
wares  and  merchandize,  to  be  transported  in  manner 
aforesaid,  shall  be  of  less  value  than  eight  hundred  dol- 
lars, the  said  oath  and  permit  shall  not  be  deemed  neces- 
sary, nor  shall  the  owner  or  consignee  be  obliged  to  make 
report  to  the  collector  of  the  district  where  the  said  goods, 
wares  ttnd  merchandize  shall  arrive. 

Sec.  20.  And  be  it  farther  enacted^  That  when  any  ship 
or  vessel  of  the  United  States,  registered  according  to  law, 
shall  be  employed  in  going  from  any  one  district  i{i  the 
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8ee«^.  And  he  H  JmHhtr  €$meud.  That  when  anj  dap 
or  rcaiel,  licenced  for  carrjing  on  the  fisheiy,  shaH  be  »- 
tended  to  touch  and  trade  at  any  feraga  port  or  place,  it 
ihall  be  the  dntf  of  the  mafter,  commander,  or  ovmer,  to 
obCaio  permimion  fiirthat  purpose,  from  the  collector  of 
the  discrict  where  soch  ship  or  Temel  mar  be,  previous  to 
her  departnre,  and  the  master  or  cmnmander  of  every  soch 
sh^  or  vessel,  shall  deliver  like  manifests,  and  make  fike 
entries,  both  of  the  ship  or  vessel,  and  of  the  goods,  wares  or 
merchaodixe  on  boara,  within  the  same  time,  and  under  the 
same  penalty,  as  by  the  laws  of  the  United  States,  are 
provided  for  sh^  or  vessels  of  the  United  States  arriving 
from  a  fore^  port  And  if  anv  shq>  or  vessel,  licenced 
for  carrying  on  the  fisheries,  shall  be  foond  within  three 
leagues  of  the  coast,  with  goods,  wares  or  merchandize 
of  foreign  growth  or  manufacture,  exceeding  the  value  of 
five  hundred  dollars,  without  having  soch  permission,,  as 
is  herein  directed,  such  ship  or  vessel  together  with  the 
ffoods,  wares  or  merchandize  of  forekn  growth  or  manu- 
facture imported  therein,  shall  be  subject  to  seizure  and 
forfeiture. 

Sec.  22.  And  be  it  farOur  tnacUd^  That  the  master  or 
commander  of  every  snip  or  vessel,  employed  in  the  trans- 
portation of  goods  from  district  to  district,  that  shall  put 
mto  a  port  otner  than  the  one  to  which  she  was  bound, 
shall,  within  24  hours  of  his  arrival,  if  there  be  aii  oflScer 
residing  at  such  port,  and  she  continue  there  so  long,  make 
report  of  hk  amval,  to  such  officer,  with  the  name  of  the 
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place  he  came  froni,  and  to  which  he  is  bound,  widi  an 
account  of  his  lading ;  and  if  the  master  of  such  ship  or 
vessel  shall  neglect  or  refuse  to  do  the  same^  he  shall  for- 
feit twenty  dollars. 

Sec.  23.  And  be  it  further  enacted.  That  if  the  master  or 
commander  of  any  ship  or  vessel,  employed  in  the  trans^ 
portation  of  goods  from  district  to  district,  having  on 
Doard  goods,  wares,  or  merchandize  of  foreign  growm  or 
manufacture,  or  distilled  spirits,  shall  on  his  arrival  at  the 
port  to  which  he  was  destined,  have  lost  or  mislaid  the 
certified  manifest  of  the  same,  or  the  permit  which  was 
given  therefor,  by  the  collector  or  surveyor  of  the  district 
from  whence  he  sailed,  the  collector  of  tne  district  where 
he  shall  so  arrive,  shall  take  bond  for  the  payment  of  the 
duties  on  such  goods,  wares  and  merchandize  of  foreiga 
growth  or  manufacture,  or  distilled  spirits,  within  six 
months,  in  the  same  manner,  as  though  they  were  impor- 
ted from  a  foreign  country :  Provided  however,  such  bond 
shall  be  oancelled,  if  the  said  master  shall  deliver,  or 
cause  to  be  delivered  to  the  collector  taking  such  bond,  and 
within  the  term  therein  limited  for  payment,  a  certificate 
from  the  collector  or  surveyor  of  the  district,  from  whence 
he  sailed,  that  such  goods  were  legally  exported  in  such 
ship  or  vessel,  from  such  district. 

Sec.  24.  And  be  it  further  mooted.  That  the  roaster  or 
commander  of  every  foreign  ship  or  vessel,  bound  from  a 
district  in  the  United  States^  to  any  other  district  within  the 
same,  shall,  in  all  case^,  previous  to  her  departure  from 
such  district,  deliver  to  the  collector  of  such  district,  du- 
plicate manifests  of  the  lading  on  board  such  ship  or  vessel, 
if  there  be  any,  or  if  there  be  none,  he  shall  declare  that 
such  is  the  case,  and  to  the  truth  of  such  manifests  or  dec- 
laration, he  shall  swear  or  affirm,  and  also  obtain  a  permit^ 
fi*om  the  said  collector,  authorizing  him  to  proceed  to  the 
plac%  of  his  destination.  And  the  master  or  commander 
of  every  such  ship  or  vessel,  on  his  arrival  vrithin  any  dis- 
trict, from  any  other  district,  shall,  in  all  cases,  within  forr 
ty  eight  hours  after  his  arrival,  and  previous  to  the  unla- 
dins  any  goods  from  oh  board  such  snip  or  vessel,  deliver 
to  the  collector  of  the  district  where  he  may  have  arrived, 
a  manifest  of  the  goods  laden  on  board  such  ship  oi*  vessel, 
if  any  there  be,  or  if  in  ballast  only,  he  shall  so  declare, 
and  to  the  truth  of  which  manifest  or  declaration,  he  shall 
^wear  or  affirm ;  and  also,  tliat  such  manifest  contains  ai^ 
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of  aDtkegoodft.  wares,  aad  sadbndbe  wfcick 
were  oo  boaid  such  Mp  or  Tcsfd.  at  die  daK.  or  bave 
been  ncc  her  deputore  froat  die  lAwe^  from  whence  she 
shall  be  leporfed  last  to  hare  sailed ;  and  he  shall  also  de- 
Ihrcr  to  such  collector  the  petmit  which  was  giren  him 
tnmk  Ae  collector  of  the  c&tnct  from  whence  he  saileiL 
And  if  the  master  or  commander  of  any  such  shi|>  or  ves- 
sel shaO  neglect  or  refbse  compi jing  with  anj  cf  the  le- 
cfnirements  herrin  jnade,  he  shall  Cbneit  one  lumilicd  dal* 
hn :  Prodded  ahpofs.  That  nothing  herein  oonuined  shaE 
be  constmed  as  affecting  the  payment  of  tonnage,  or  any 
other  requirements  which  such  stops  or  Teasels  are  now 
snbject  lo  by  (he  present  existing  bwsof  die  United  States. 

dec.  25.  And  k  ii  fiirAer  enacud.  That  in  CTeiy  case, 
where  the  collector  is,  by  this  act,  directed  to  grant  any 
enrolmoit,  licence,  certificate,  permit,  or  other  docoment) 
the  naTal-ofl5cer  residing  at  the  port  'if  there  be  one)  shall 
sign  the  same,  and  every  sarveyor  who  shaU  certify  a  man- 
ifest, or  grant  a  permit,  or  who  shall  receive  any  certifi- 
ed ma^est,  or  a  permit  as  is  provided  (or  in  thk  act,  shall 
make  monthly  returns  thereof^  or  sooner,  if  it  can  conven- 
iently be  made,  to  the  coUectcjr  of  the  district  where  such 
stD^eyor  may  reside. 

Sec.  26.  And  be  it  further  enaeiedy  That  before  any  sh^ 
or  vessel,  of  the  burtnen  of  five  tons,  and  less  than  twenty 
tons,  shall  be  licenced,  the  same  admeasurement  shall  be 
made  of  such  ship  or  vessel,  and  the  same  provisions  ob 
served  relative  thereto,  as  are  to  be  observed  in  case  of  ad 
measuring  ships  or  vessels  to  be  re^stered  or  enrolled ;  but 
in  all  cases,  where  such  ship  or  vessel,  or  any  other  licen- 
ced ship  or  vessel,  shall  have  been  once  admeasured,  it 
shall  not  be  necessary  to  measure  such  ship  or  vessel 
anew,  for  the  purpose  of  obtaining  another  enrolment  or 
licence,  except  such  ship  or  vessel  shall  jiave  undergone 
some  alteration  as  to  her  burthen,  subsequent  to  the  time 
of  her  former  licence. 

Sec.  27.  And  be  it  further  enacted.  That  it  shall  be  law- 
ful for  any  officer  of'^the  revenue,  to  go  on  board  of  anjf 
ship  or  vessel,  whether  she  shall  be  within  or  without  his 
dbtrict,  and  the  same  to  inspect,  search  and  examine,  and 
if  it  shall  appear,  that  any  breach  of  the  laws  of  the  Uni- 
ted States  has  been  committed,  whereby  such  ship  or  ves- 
sel, or  the  goods,  wares  and  merchandize  on  board,  or 
an^  part  thereof,  is,  or  are  liable  to  forfeiture,  to  make 
feucurc  of  the  same. 
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Sec.  28.  And  be  it  Jutther  enacted,  That  in  every  case^ 
where  a  forfeiture  of  any  ship  or  vessel,  or  of  any  goods, 
wai-es  or  merchandize,  shall  accrue,  it  shall  be  the  duty 
of  the  collector,  or  other  proper  officer,  who  shall  give  no- 
tice of  the  seizure  of  such  ship  or  vessel,  or  of  such  goods, 
wares  or  merchandize,  to  insert  in  the  same  advertisement, 
the  name  or  names,  and  the  place  or  places  oi  residence, 
of  the  perscto  or  persons,  to  whom  any  such  ship  or  vessel, 
goods,  Wares  and  merchandize  belonged,  or  werfe  con- 
signed, at  the  time  of  such  seizure,  if  the  same  shall  be 
known  to  him. 

Sec.  29.  And  be  it  further  enacted,  That  every  collector, 
who  shall  knowingly  make  any  record  of  enrolment  or 
licence  of  any  ship  or  vessel,  and  every  other  officer,  oi^ 
person,  appointed  by,  or  under  them,  who  shall  make  any 
record,  or  grant  any  certificate,  or  other  document  what- 
ever, contrary  to  the  true  intent  and  meaning  of  this  act, 
or  shall  take  any  other,  or  greater  fees,  than  are,  by  this 
act,  allowed,  or  shall  receive,  for  any  service  performed, 
pursuant  to  this  act,  any  reward  or  gratuity,  and  every 
surveyor,  or  other  person  appointed  to  measure  ships  .or 
vessels,  who  shall  wilfully  deliver  to  any  collector,  or  naval- 
officer,  a  false  description  of  any  ship  or  vessel,  to  be  enrol- 
led or  licenced,  in  pursuance  of  this  act,  shall,  upoa  con- 
viction of  any  such  neglect  or  offence,  forfeit  to  the  United 
States  five  hundred  dollars,  and  be  rendered  incapable  of 
serving  m  any  office  <5f  trust  or  profit,  under  the  United 
States.  And  if  any  person,  authorized  and  required  by 
this  act,  in  respect  to  his  office,  to  perform  any  act,  or  thing 
required  by  tnis  act,  shall  wilfully  neglect  or  refuse  to 
do  and  perform  the  same,  according  to  the  true  intent  and 
meaning«of  this  act,  such  person,  on  being  duly  convicted 
thereof,  if  not  hereby  subject  to  the  penalty  and  disqualifi- 
cations aforesaid,  shall  forfeit  and  pay  the^sum  of  five  hun- 
dred dollars  for  the  first  offence,  and  a  like  sum  for  the 
second  offence,  and  shall  from  thence  forward,  be  render- 
ed incapable  of  holding  any  office  of  trust  or  profit  under 
the  United  States. 

Sec.  30.  And  be  it  farther  enacted,  That  if  any  person  or 
persons,  shall  swear  or  affirm  to  any  of  the  matters,  herein 
required  to  be  verified,  knowing  the  same  to  be  false,  such 
person  or  persons  shall  suffer  the  like  pains  and  penalties 
as  shall  be  incurred  by  persons  committing  wilful  and  cor- 
rupt,perjury.    And  it  any  person  or  persons  shall  forge, 


r 
y^tMm-  Manx  jrtHnit^  f*MC^  wnnrr:.  vr. 
a  U#.  >a^*cyi<tn  vf  Urn  vr,  tr  ic  am 

1^r^^1U!|^  atsuL  itr  *r^*rj  tim  'Jinnc^^  far  wurx 


tMWi    sac  Icjf  writ^^  t^: 

:0y^^  Iffy*  ivmtm^  wA  'Mt  cstf^  i^B^  «b 

//r  '^#;^^/  '/Ti  «/V(^r^.  ^iPJLjr  »^uif  or  r^evi^^L  *«^^  Maae  iHa** 

'^MtJ^Mi^^.  <4  t^^^Ai  t)<«ip  or  ir«:iM>^iL  ^$tA  «pw  vUcfc  the 
#$'^'1^  t4jt^i;  f«:i#t^  f,^^?^  pr^ni^/^-tr  fiaid  or  tecwcdL  aocoid- 

fi;K  V/i^  ;#fj/  fi^ff/^  ^'i^nisi  ^^/fgUtim^  io  tke  coBUaij 

h^o  ;iM#  ^/K^  iU  U/urih^  macudf  Tkat  tiie  Cecs  aad  al- 
V/w^fi/;^  itr  iiut'  wtf^r^l  duti^  and  tenrkei,  to  be  perlbni> 
^/j^  ih  firiw:  fpf  ttiH»  ^4:1,  Uiall  be  a«  Mkm% ;  diat  is  to  aaj : 

Vm  Hii$t$^/tM$n$H(  t^f^ry  »bip  or  TeMei,  in  order  to  tbe 
* ufh\$9^uU **f  ^MAiy^'tx^  SIM  recorduig die  faaie^  if  of  the 
imrtUitu  iA  (tyf  uh^^  and  Ua^  than  twentj  tons,  fiftj  cents; 
)/  '/f  (wfily  Uftfk^  ar^J  not  i:%cetu!^ng§e¥etAj  tooft,  seventj- 
Av«  />ntA^  ifaU/ve  fwrrentv  toot,  and  noc  exce^ing  one 
huniifi'^i  U;ri«f  one  bimdreo  cent^;  if  abore  one  hundred 
UfiiHn  orM'  bMiidr^-d  and  fiftv  cents : 

for  ev«;f  r  ccrtiiicate  oi  enrohnest,  fifty  cents: 
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I>  or  every  endorsement  on  a  certificate  of  enroknent, 
twenty  cents :  / 

For  every  licence,  and  granting  the  same,  including  the 
bond,  if  not  exceeding  twenty  tons,  twenty*iive  cents;  if 
above  twenty,  and  not  more  than  one  hundred  tons,  fifty 
ceAts ;  and  if  more  than  one  hundred  tons,  one  hundred 
cents:  , 

For  everf  endorsement  on  a  licence,  twenty  cents: 

For  certifying  manifests,  and  granting  a  permit  for  a  li- 
cenced vessel,  to  proceed  from  district  to  aistrict,  twenty- 
five  cents,  if  less  than  fiAy  tons,  and  if  above  fifty  tons, 
fifty  cents : 

For  receiving  a  certified  manifest,  and  granting  a  permit, 
on  the  arrival  of  such  vessel,  twenty-five  cents,  if  less  than 
fifty  tons,  and  if  aboVe  fifty  tons,  fifty  cents: 

For  certifying  manifests,  and  granting  a  permit  for  a 
registered  vessel,  to  proceed  firom  district  to  district,  one 
hundred  and  fifty  cents : 

For  receiving  a  certified  manifest,  and  granting  a  permit, 
on  the  arrival  of  such  registered  vessel,  one  hundnMl  and 
fifty  cents : 

For  granting  a  permit  for  a  vessel,  not  belonging  to  a 
citizen  or  citizens  of  the  United  States,  to  proceed  from  dis- 
trict to  district,  and  receiving  the  manifest,  two  hundred 
cents: 

For  receiving  a  manifest,  and  granting  a  permit^  to  un- 
load, for  such  last  mentioned  vessel,  on  her  arrival  in  one 
district  frmn  another  district,  two  hundred  cents : 

For  granting  a  permit  for  a  vessel  carrying  on  the  fish- 
ery, to  trade  at  a  foreign  port,  twenty-five  cents,  and  for 
the  report  and  entry  (n  any  foreign  goods,  imported  ia 
such  vessel,  twenty-five  cents. 

And  where  a  surveyor  shall  certify  a  manifest,  or  grant 
a  permit,  or  receive  a  certified  manifest,  and  grant  a  permit, 
the  fees  arising  therefrom,  shaU  be  received  by  him  solely 
for  his  use*  And  all  other  fees  arising,  by  virtue  of  this 
act,  shall  be  received,  and  accounted  for,  by  the  collector, 
or,  at  his  option,  by  the  naval  officeiv,  where  there  is  one, 
and  where  there  is  a  collector,  naval  ofiicer,  and  surveys 
or,  shall  be  equally  divided,  oonthly,  between  the  said 
officers;  and  where  there  is  no  navat-officer,  two  thirds  to 
the  collector,  and  the  other  third  to  the  surveyor  b'^^ 
and  where  there  is  only  a  collector,  he  shall  receivt.^ui« 
whole  amount  thereof ;  and  where  there  i?  more  than 
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ODe  surveyor  in  any  district,  each  of  them  shall  receive 
his  proportionable  part  of  such  fees,  as  shall  arise  in  the 
port,  for  which  he  is  appobted :  Provided  always,  That  in 
all  cases,  where  the  tonnage  of  any  ship  or  vessel,  shall 
be  ascertained,  by  anv  person  appointed  for  that  pur- 
pose, such  person  shall  be  paid  a  reasonaUe  compensa- 
tion therefor,  out  of  the  fees  aforesaid,  before  any  distri- 
bution thereof,  as  aforesaid;  and  every  collector  and  na- 
val-officer, and  every  surveyor,  who  shall  reside  at  a  port 
where  there  is  no  collector,  shall  cause  to  be  affixed,  and 
constantly  kept,  in  some  conspicuous  place  of  his  office,  a 
fair  tabic  of  the  rates  of  fees,  demanaable  by  this  act. 

Sec.  35.  ^nd  be  it  further  enacted^  That  all  penalties  and 
forfeitures,  which  shall  be  incurred  by  virtue  and  force  of 
this  act,  shall  and  may  be  sued  for,  prosecuted  and  recov- 
ered, in  like  manner,  as  penalties  and  forfeitures,  incurred 
by  virtue  of  the  act,  intitted  ^  An  act  to  regulate  the  col* 
lection  of  the  duties  imposed  by  law  on  goods,  wares  and 
merchandize  imported  into  the  United  &ates,  and  on  the 
tcmnage  of  ships  or  vessels,^'  may  be  sued  for,  prosecuted 
"and  recovered,  and  shall  be  appropriated  in  like  manner  : 
Prmnded  always^  That  if  any  ctecer,  entitled  to  a  part  or 
share  of  any  such  penalty  or  forfdture,  shall  be  necessa- 
ry as  a  witness  on  the  tnal  for  such  penalty  or  forfeiture, 
such  officer  may  be  a  witness  upon  tne  said  trial,;  but  in 
such  case,  he  shall  liot  receive,  orbe  entitled  to  any  part 
or  share  of  the  said  penalty  or  forfeiture,  and  the  part  or 
share  to  which  he  would  otherwise  have  been  entitled, 
shall  accrue  to  the  United  States. 

Sec.  36.  And  be  it  further  enacted.  That  this  actshaH 
commence  and  take  effect,  from  and  after  the  last  day  of 
May  next,  and  thenceforth,  the  act  intitled,^''  An  act  for 
registering  and  clearing  vessels,  regulating 'the  coasting 
trade,  and  for  other  purposes,"  and  also,  me  act,  intitlec^ 
^  An  act  to  explain^and  amend  an  act,  intided  ^  An  act  for 
registering  and  clearing  vessels,  regulating  the  coasting 
trade,  and  for  other  purposes,'^  shall  be  repealed,  and  cease 
to  operate,  except  as  to  the  validity  of  the  registers,  rec- 
ords, enrollments  and  licences,  with  the  certificates  and 
'documents,  which  shall  have  been  done  or  granted,  in 
pursuance  of  those  acts,  prior  to  the  first  day  of  June  next, 
<ip|iMih  shall  contmue  to  be  of  the  like  force  and  eflfect,  as 
iHisie  said  acts  were  not  repealed ;  and  except  also,  as  to 
the  prosecution,  recovery  and  distribution  of,  and  for  fines^ 
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penalties  and  forfeitures,  which  may  hav^  been  incurred, 
prior  to  the  first  day  of  June  next,  for  which  purpose  like- 
wise, the  said  acts  shall  continue  in  force.    ' 

^c.  37.  And  be  it  juriktr  enacted^  That  nothing  in  this 
act,  shall  be  construed  to  extend  to  any  boat  or  lighter, 
not  being  masted,  or  if  masted,  and  not  .decked,  employed 
in  the  harbor  of  any  town  or  city. 

[TTiM  act  passed  February  eighteen^  1793.] 


An  Act  providing  Passports  for  the  Ships  and  Ves^ 

sets  of  the  United  States. 

Sec.  1.  Ije  it  enacted  by  the  Senate  and  House  of  Rqpresen- 
iatives  cfiht  United  States  ofAmtrxca^in  Congress  assembled^ 
That  it  shall  be  the  duty  of  the  Secretary  of  State,  to  pre- 
pare a  form,  which,  when  a^^roved  by  the  President,  snail 
be  deemed  the  form  of  a  passport  for  ships  and  vessels  of 
the  United  States. 

Sec.  2.  And  be  i^  further  enacted,  That  every  ship  and 
vessel  of  the  Uniteci  States,  going  to  any  foreign  country, 
shall,before  she  departs  from  uie  United  States,at  the  request 
of  the  master,  be  furnished  by  the  collector  for  the  district, 
where  such  ship  or  vessel  may  be,with  a  passport  of  the  form 
prescribed  and established,pursuant  to  the  foregoing  section; 
for  which  passport,  the  master  of  such  ship  or  vessel,  shall 
pay  to  the  said  collector,  ten  dollars,  to  be  accounted  for 
oy  him ;  and  in  order  to  be  entitled  to  such  passport,  the 
master  of  every  such  ship  or  vessel  shall  be  bound  with 
sufficient  sureties  to  the  IVeasurer  of  the  United  States,  in 
the  penalty  of  two  thousand  dollars,  conditioned,  that  the 
said  passport  shall  not  be  appUed  to  the  use  or  protection 
of  any  other  ship,  or  vessel,  than  the  one  described  in  the 
same ;  and  that,  in  case  of  the  loss^r  sale  of  any  ship  or 
vessel  having  such  passport,  the  same  shall,  within  three 
months,  be  delivered  up  to  the  collector  from  whom  it  was 
received,  if  the  loss  or  sale  take  place  within  the  United 
States ;  or  within  six  months,  if  tne  same  shall  happen  at 
any  place  nearer  than  the  Cape  of  Good  Hope:  and  with- 
in eighteen  months,  if  at  a  more  distant  place. 

Sec.  3.  And  be  it  further  enacted,  That  there  shall  be 
paid  on  every  ship  and  vessel  of  the  United  States  sailing 
or  trading  to  any  foreign  country,  other  than  soqpte  port  or 
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from  the  Unked  States,  at  the  request  of  the  master,  be 
fonushed  bjr  the  collector  of  the  district  where  such  vessel 
may  be,  with  a  passport  of  the  form  fM'escribed  and  estab- 
lislied  hy  the  act  to  which  this  is  a  supplement,  for  which 
the  master  shall  pay  to  the  collector  ten  dollars,  and  be 
subject  to  the  rules  and  conditions  prescribed  in  the  said 
act,  for  ships  and  vessels  of  the  United  States. 

Sec.  3.  And  be  U  Juriher  enacted^  That  there  shall  be 
paid  on  every  such  unregistered  ship  or  vessel,  sailing  or  tra- 
ding to  any  foreign  country,  other  than  some  port  or  place 
in  America,  for  each  and  every  voyage,  the  same  sum  at 
the  time  of  clearing  outwards,  to  be  received  and  account- 
ed for  in  the  same  manner  as  is  by  said  AcX  required  in 
cases  of  ships  and  vessels  of  the  United  States. 
[ihis  act  passed  March  second^  1803,] 


An  act  in  addition  to  the  act,  entitled  ^^  An  act  con- 
cerning the  registering  and  recording  of  ships 
and  vessels  of  the  United  States^  and  to  the  act^ 
entitled  '^  An  a€t  to  regulate  the  collection  of  du- 
ties on  if/iports  and  tonnage/* 

Jf  E  it  enacted  by  the  Senate  and  House  of  Representairces  of 
the  United  States  of  America,  in  Congress  assembled,  That  if 
any  person  shall  knowingly  make,  utter,  or  publish  any 
false  sea  letter,  Mediterranean  passport,  or  certificate  of 
registry,  or  shall  knowingly  avail  himself  of  any  such 
Mediterranean  passport,  sea  letter,  or  certificate  of  regis- 
try, he  shall  forfeit  and  pay  a  sum  not  exceeding  five  thou- 
.sand  dollars,  to  be  recovered  by  action  of  debt^  in  the 
name  of  the  United  States,  in  any  court  of  competent  ju- 
risdiction ;  and  if  an  officer  of  the  United  States,  he  shall 
forever  thereafter  be  rendered  incapable  of  holding  any 
office  of  trust  or  profit,  under  the  authority  of  the  United 
States. 

Sec.  2.  And  be  it  further  enacted.  That  it  shall  be  the  du- 
ty of  the  comptroller  of  the  Treasury,  to  cause  to  be  pro- 
vided, blank  certificates  of  registry,  with  such  water  and 
other  secret  marks  as  he  may  direct,  which  marks  shall  be 
made  known  only  to  the  collectors  and  their  deputies,  and 
to  the  consuls  or  commercial  agents  of  the  United  States ; 


\ 
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and  from  and  after  the  thirty-first  day  of  December  next, 
no  certificate  of  registry  shall  be  issped,  except  such  as 
shall  have  been  provided  and  marked  as  aforesaid ;  and 
the  ships  or  vessels  of  the  United  States,  which  shall  have 
been  duly  registered  as  such,  shall  be  entitled  to  new  cer- 
tificates of  registry  (gratis)  in  exchange  for  their  old  cer- 
tificates of  registry :  And  it  shall  bejthe  duty  of  the  res- 
pective collectors,  on  the  departure  of  any  such  ship  or 
vessel,  after  the  said  thirty-first  day  of  December,  from 
the  district  to  which  such  ship  or  vessel  shall  belong,  to  is- 
sue a  new  certificate  accordingly, and  to  retain  and. deface 
the  former  certificate. 

Sec.  3.  And  be  it  farther  enacted^  That  when  any  ship  or 
vessel,  which  has  been,  or  which  shall  be  reristered  pursu- 
ant to  any  law  of  the  United  States,  shall  whilst  sucn  ship 
or  vessel  is  without  the  limits  of  the  United  States,  be  sold 
or  transferred  in  whole  or  in  part  to  a  citizen  or  citizens  of 
the  United  States,  such  ship  or  vessel  on  her  first  arrival 
in  the  United  States  thereafter,  shall  be  entitled  to  aJl  the 
privileges  and  benefits  of  a  ship  or  vessel  of  the  United 
States :  Pravided,  That  all  the  requisites  of  law,  in  order 
to  the  registry  of  ships  or  vessels,  shall  be  complied  with, 
and  a  new  certificate  of  registry  obtained  for  such  ship  or 
vessel,  within  three  days  from  the  time  at  which  the  master 
or  other  person  having  the  charge  or  command  of  such  ship 
or  vessel,  is  required  to  make  his  final  report  upon  her  first 
arrival  vafterwards  as  aforesaid,  agreeably  to  the  thirtieth 
section  of  the  act,  passed  on  the  second  day  of  March,  i>nc 
thousand  seven  hundred  and  ninety-nine,  entitled,  ^^  An  act 
to  reflate  the  coUectionof  duties  on  imports  and  tonnage.^ 
And  It  shall  be  lawful  to  pay  to  the  collector  of  the  district 
Within  which  such  ship  or  vessel  may  arrive  as  aforesaid, 
the  duties  imposed  by  law  on  the  tonnage  of  such  sliie  or 
vessel,  at  anytime  within  three  days  from  the  time  at  which 
ihe  master  or  other  person  having  the  charge  or  command 
of  such  ship  or  vessel,  is  required  to  make  his  final  report 
as  aforesaid,  any  thing  to  the  contrary  in  any  former  law 
notwithstanding:  Provided  always^  That  nothing  herein 
contained  shall  be  constmed  to  repeal,  or  in  any  wise 
change  the  provisions,  restrictibns  or  limitations  of  any 
former  act  or  acts,  excepting  so  far  as  the  same  shall  he 
repugnant  to  the  provisions  of  this  act. 

Sec.  4.  And  he  itjuriher  emtcied^  That  the  power  vested 
in  the  secretary  of  the  treasury,  to  remove  disabilities  in- 
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curred  under  the  act  to  which  this  is  a  supplement,  and 
under  the  act,  entitled, "'  An  act  for  enrolling  and  licensing 
ships  or  vessels,  to  be  employed  in  the  coasting  trade  ana 
fisheries,  and  for  regulating  the  same,^  shall  extend  to  the 
remission  of  any  foreign  duties,  which  shall  have  beeaor 
shall  be  incurred  by  reason  of  such  disabilities. 
[7^  act  passed  March  stcondj  1803.] 


An  4ict  to  amend  the  act,  entitled  ^^  An  act  concern- 
ing the  registering  and  recording  of  ships  and 
vessels. ^^ 

JtfE  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America^  m  Congress  assembled^  That  no 
ship  or  vessel  shall  be  entitled  to  be  registered  as  a  ship  or 
vessel  of  the  United  States,  or  if  registered,  to  the  benefits 
thereof,  if  owned  in  whole  or  in  part  by  any  person  nat- 
uralized in  the  United  States,  and  Residing  for  more  than 
one  year  in  the  country  from  which  he  originated,  or  for 
more  than  two  years  in  anv  foreign  country,  unless  such 
person  be  in  the  capacity  of  a  consul  or  other  public  agent 
of  the  United  States :  Praoided^  That  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  registering  anew 
of  any  ship  or  vessel  before  registered,  in  case  of  a  bona 
fide  sale  thereof  to  any  citizen  or  citizens  resident  in  the 
United  States :  And  provided  also^  That  satisfactory  proof 
of  the  citizenship  of  the  person  on  whose  account  a  vessel 
may  be  purchased,  shall  be  first  exhibited  to  the  collector, 
before  a  new  register  shall  be  granted  for  such  vessel. 

Sec.  2.  And  he  it  further  enacted^  That  the  proviso  in  the 
ictf  entided  "  An  act  in  addition  to  an  act,  entitled  "  An  act 
concerning  the  registering  and  recording  of  ships  and  ves- 
sels,'' passed  the  twenty  seventh  of  June,  one  thousand 
seven  hundred  and  ninety-seven,  shall  be  taken  and  deem- 
ed to  extend  to  the  executors  or  administrators  of  the  own- 
ftr  or  owners  of  vessels,  in  the  said  proviso  described. 
[This  act  passed  March  twenty-sevenih.,  1804.} 
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No.  XII. 

Jn  jietjbr  the  Government  and  Regulation  of  Sea- 
men in  the  Merchants^  Service. 

Sec.  1.  If  E  tt  enacted  by  the  Senate  and  House  of  Represent 
tatives  of  the  United  States  of  America^  m  Congress  assembled^ 
That  from  and  after  the  first  day  of  December  next,  every 
master  or  commander  of  any  ship  or  vessel  bound  from  a 
port  in  the  United  States  to  any  foreign  port,  or  of  any  ship 
or  vessel  of  the  burthen  of  fifty  tons  or  upwards,  bound  from 
a  port  in  one  state  to  a  port  in  anv  other  than  an  adjoiur 
ing  State,  shall,  before  he  proceed  on  such  voyage,  make 
an  agreement  in  writing  or  in  print,  with  every  seaman  or 
mariner  on  board  such,  ship  or  vessel  (except  such  as 
shall.be  apprentice  or  servant  to  himself  or  owners)  de- 
claring the  voyage  or  voyages,  term  or  terms  of  time,  for 
which  such  seaman  or  manner  shall  be  shipped.  And  if 
any  master  or  commander  of  such  ship  or  vessel  shaHcar- 
ry  out  any  seaman  or  mariner  (except  apprentices  or  ser- 
vants as  aforesaid)  without  such  contract  or  agreement' 
being  first  made  and  signed  by  the  seamen  and  mariners^ 
such  master  or  commander  shall  pay  to  every  such  seaman 
or  mariner  the  highest  price  or  waees  which  shall  have 
been  given  at  the  port  or  place  where  such  seaman  or 
mariner  shall  have  been  snipped,  for  a  similar  voyage, 
within  three  months  next  before  the  time  of  such  shipping  : 
Provided  such  seaman  or  mariner  shall  perform  such  voy- 
age :  or  if  not,  then  for  such  time  as  he  shall  continue  to  do 
dutv  on  board  such  ship  or  vessel ;  and  shall  moreover 
forfeit  twenty  dollars  for  every  such  seaman  or  mariner, 
one  half  to  tne  use  of  the  person  prosecuting  for  the  same^ 
the  other  half  to  the  use  of  the  United  States :  and  such 
seaman  or  mariner,  not  having  signed  such  contract,  shall 
not  be  bound  by^  the  regulations,  nor  subject  to  the  penal- 
ties and  forfeitures  contained  in  this  act. 

Sec.  2.  And  he  it  enacted^  That  at  the  foot  of  every  such 
contract,  there  shall  b^  memorandum  in  writing,  of  the 
day  and  the  hour  on  wnich  such  seaman  or  mariner,  who 
shall  so  ship  and  subscribe,  shall  render  themselves  on 
board,  to  begin  the  voyage  agreed  upon..  And  if  any  such 
seaman  or . mariner  shall  neglect  to  render  himself  on 
board  the  ship  or  vessel,  for  which  he  has  shipped,  at  the 
time  mentioned  in  such  memorapduTOj  and  if  tlic  master, 
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commaiiderfOrodierQflhrerof  Cheshipor  Tcssel,  shall  on 
the  day  on  wfakh  such  neglect  happened,  make  an  entrr 
in  the  log-book  of  such  shipor  vessel,  of  the  name  of  sou 
seaman  or  mariner,  and  shaO  in  like  manner  note  the  time 
that  he  so  neglected  to  render  himself  (after  the  time  ap- 
pointed) ;  every  such  seaman  or  mariner  shaD  forfeit  for 
every  hour  wluch  he  shaO  so  neglect  to  render  himself 
one  day's  pay,  according  to  the  rate  of  wages  agreed  up- 
on, to  be  deducted  out  m  his  wages.  And  if  any  such 
seaman  or  mariner  shall  wholly  n^lect  to  render  himself 
on  board  of  such  ship  or  vessel,  or  naving  rendered  himself 
on  board,  shall  afterwards  desert  and  escape,  so  that  the 
ship  or  vessel  proceed  to  sea  without  him,  every  such  sea- 
man or  mariner  shall  forfeit  and  pay  to  the  master,  owner 
or  consknee  of  the  said  ship  or  vessel,  a  sum  equal  to  that 
which  shall  have  been  paici  to  him  by  advance  at  the  time 
of  signing  the  contract,  over  and  brides  the  sum  so  ad* 
vanced,  ooth  which  sums  ^all  be  recoverable  in  any 
court,  or  before  any  justice  or  justices  of  any  State,  city, 
town  or  county  within  the  United  States,  which,,  by  the 
laws  thereof,  have  cognizance  of  debts  of  equal  value, 
against  such  seaman  or  mariner,  or  his  surety  or  sureties, 
in  case  he  shall  have  given  surety  to  proceed  the  voyage. 
Sec.  3.  And  be  it  enacted^  That  if  the  mate  or  first  officer 
under  the  roaster,  and  a  majority  of  the  crew  of  any  ship 
or  vessel,  bound  on  a  voyage  to  any  foreign  port,  shall, 
after  the  voyage  is  b^^n  (and  before  the  shqf>  or  vessel 
shall  have  left  the  land)  discover  that  the  said  ship  or  ves- 
sel is  too  leaky,  or  is  otherwise  unfit  in  her  crew,  body, 
tackle,  apparel,  furniture,  provisions  or  stores,  to  proceed 
on  the  intended  voyage,  and  shall  require  such  unfitness 
to  be  inquired  into,  the  master  or  commander  shall  upon 
the  request  of  said  mate  (or  other  officer)  and  such  majori- 
ty, forthwith  proceed  to  or  stop  at  the  nearest  or  most 
convcuient  port  or  place  where  such  enquiry  can  be 
made,  and  shall  there  apply  to  the  judge,  of  the  district 
court,  if  he  shall  there  reside,  or  if  n(»t,  to  some  justice  of 
the  peace  of  the  city,  town  or  place,  taking  with  him  two 
or  more  of  the  said  crew  who  sRll  have  made  such  rc- 
ouest ;  and  thereupon  such  Judge  or  justice  is  hereby  au- 
tnorized  and  required  to  issue  his  precept  directed  to 
three  persons  in  the  neighbourhood,  the  most  skilful  in  ma- 
ritime afifairs  that  can  be  procured,  requiring  them  to  re- 
pair on  board  such  ship  or  vessel,  and  to  examine  the  same 
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in  respect  to  the  defects  and  insufficiences  complained  of, 
and  to  make  repbrt  to  him  the  said  judge  or  justice,  in  wri-  - 
tin^  under  their  hands^  or  the  hands  of  two  of  them,  wheth- 
er m  any,  or  in  what  respect  the  said  ship  or  vessel  is  unfit 
to  proceed  on  the  intended  voyage,  and  what  addition  of 
men,  provisions  or  stores,  or  what  repairs  or  alterations  in 
the  body,  tackle  or  apparel  will  be  necessary :  and  upon 
such  report  the  said  juage  or  justice  shall  adjudge  and  de- 
termine, and  shall  endorse  on  the  said  report,  his  judgment, 
whether  the  said  ship  or  vessel  is  fit  to  proceed  on  the  in- 
tended voyage ;  ancl  if  not,  whether  such  repairs  can  be 
made  or  denciencies  supplied  where  the  ship  or  vessel 
then  lays,  or  whether  it  be  necessary  for  the  said  ship  or 
vessel  to  return  to  the  port  from  whence  she  first  sailed, 
to  be  there  refitted  ;  and  the  master  and  crew  shall  in  all 
things  conform  to  die  said  judgment ;  and  the  master  or 
commander  shall,  in  the  first  instance,  pay  all  the  costs  of 
such  view,  report  and  judgment,  to  be  taxed  and  allowed 
on  a  fair  copy  thereof,  certified  by  the  said  judge  or  jus- 
tice* But  if  the  complaint  of  the  said  crew  shall  appear 
upon  the  said  report  and  judgment,  to  have  been  wittiou^ 
foundation,  then  the  said  master,  or  the  owner  or  consign- 
ee of  such  ship  or  vessel,  shall  deduct  the  amount  there- 
of, and  of  reasonable  damages  for  the  detention  (to  be  - 
ascertained  by  the  said  judge  or  justice)'  out  of  the  wages 
growing  due  to  the  complaining  seamen  or  mariners.  And 
if  after  such  judgment,  such  ship  or  vessel  is  fit  to  proceed 
on  her  intended  voyage,  or  after  procuring  sucn  men, 
provisions,  stores,  repairs  or  alterations  as  may  be  directed, 
the  said  seamen  or  mariners,  or  either  of  them,  shall  re- 
fuse to  proceed  on  the  voyage,  it  shall  and  may  be  lawful 
for  any  justice  of  the  peace,  to  commit  by  warrant  under 
his  hand  and  seal,  every  such  seaman  or  mariner  (who  shall 
so  refuse)  to  the  common  gaol  of  the  county,  there  to  re- 
main without  bail  or  mainprize,  until  he  shall  have  paid 
double  the  sum  advanced  to  him  at  the  time  of  subscribing 
the  contract  for  the  voyage,  together  with  such  reasonable 
costs  as  shall  be  allowed  by  the  said  justice,  ^nd  inserted 
in  the  said  warrant,  and  the  surety  or  sureties  of  such  sea- 
man or  mariner  (in  case  he  or  they  shall  have  given  any) 
shall  remain  liable  for  such  payment ;  nor  shall  any  suph 
seaman  or  mariner  be  discharged  upon  any  writ  of  ha- 
beas corpus  or  otherwise,  until  such  sum  be  paid  by  him 
or  them,  or  his  or  their  surety  or  jsureties,  for  want  of  any 
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jbrm  of  conrniimifDU  or  other  pre  i  iuus  pw>u?<Mlittg^,  iV»- 
9»ded[y  That  sdBcknt  matter  shall  be  made  toa|]pearyi^poD 
the  retnm  of  such  habeas  corpos,  and  an  examioatkMi 
then  to  he  had,  to  detain  hna  for  the  caiaes  herein  be- 


Sec  4.  And  bt  ii  macUd^  That  if  anj  person  shall  har- 
bor or  secrete  any  seanan  or  mariner,  behx^i^  to  anj 
ship  or  Tessel,  knowing  them  tobdongtbereiOyeTeffy  such 
person,  <Mi  coDTiction  thereol^  before  anj  court  in  the  citj, 
town  or  coontj,  where  he,  she  or  thej  may  reside,  shall 
forfeit  and  pay  ten  dollars  fiir  eyery  day  which  he^  she  or 
they  shall  cootinae  so  to  harbor  or  secrete  snchseamaui  or 
mariner,  one  half  t^  theose  of  the  person  prosecntii^  for 
the  same,  the  other  half  to  the  use  of  the  United  States; 
and  no  sum  exceeding  one  dollar,  shall  be  recoverable 
from  any  seaman  or  mariner,  by  any  one  person,  for  any 
debt  contracted  during  the  time  sacn  seaman  or  mariner 
shall  actually  belong  to  any  shqi  or  vessel,  untQ  the  voy* 
age  for  which  such  seaman  or  mariner  engaged  shaD  be 
ended* 

Sec  5*  And  he  U  enacUd,  That  if  any  seaman  or  marin- 
er, who  shall  have  subscribed  such  contract,  as  is  herein 
before  described,  shall  absent  himself  from  <mi  board  the 
ship  or  vessel  in  which  he  shall  so  have  shipped,  without 
leave  of  the  master  or  officer  conmianding  on  board ;  and 
the  mate,  or  other  officer  having  charge  of  the  log-book,, 
shall  make  an  entry  therein  of  the  name  of  such  seaman 
or  mariner,  on  the  day  on  which  he  shall  so  absent  him- 
self, and  if  such  seaman  or  mariner  shall  return  to  his  du- 
ty within  forty-eight  hours,  such  seaman  er  mariner  shall 
forfeit  three  days  pay  for  every  day  which  he  shall  so 
absent  himself,  to  'be  deducted  out  of  his  wages:  but  if 
any  seaman  or  mariner  shall  absent  himself  for  m(»«  than 
forty-eight  hours  at  one  time,  he  shall  forfeit  all  the  wa- 
ges due  to  him,  and  all  his  goods  and  chattels  which  were 
on  board  the  said  ship  or  vessel,  or  in  any  store  where 
they  may  have  been  lodged  at  the  time  of  his  desertion,  to 
the  use  of  the  owners  of  the  ship  or  vessel,  and  moreover 
shall  be  liable  to  pay  to  him  or  them  all  damages  which 
he  or  they  may  sustain,  by  being  obliged  to  hire  other  sea- 
men or  mariners  in  his  or  their  place,  and  such  damages 
shall  be  recovered  with  costs,  in  any  court  or  before  any 
justice  or  justices,  having  jurisdiction  of  the  recovery  of 
debts  to  the  value  of  ten  dollars  or  upwards.  ^ 


APPENDIX.    No.  XlL  GQ9 

Sec.  6.  ^nd  be  it  enacted,  That  every  seaman  or  mariner 
shall  be  entitled  to  demand  and  receive  from  the  piaster 
or  commander  of  the  ship  or  vessel  to  which  they  belong, 
one  third  part  of  the  wages  which  shall  Be  due  to  him 
at  every  port  where  such  ship  or  vessel  shall  unlade  and 
deliver  her  cargo,  before  the  voyage  be  ended,  unless  the 
contrary  be  expressly  stipulated  in  the  contract :  and  as 
soon  as  the  voyage  is  ended,  and  the  cargo  or  ballast  be 
fully  discharged  at  the  last  port  of  delivery,  every  sea- 
man or  mariner  shall  be  entitled  to  the  wages  which  shall 
be  then  due  according  to  his  contract :  and  if  such  wages 
shall  not  be  paid  within  ten  days  aftet  such  discharge,  .or  if 
any  dispute  shall  arise  between  the  master  and  seamen  or 
mariners,  touching  the  said  wage?,  it  shall  be  lawful  for  the 
judge  of  the  district  where  the  said 'ship  or  vessel  shall  be, 
or  in  case  his  residence  be  more  than  three  miles  from  the 
place,  or  of  his  absence  from  the  place  of  his  residence, 
then,  for  any  judge  or  justice  of  the  peaqe,  to  summon  the 
master  of  sucn  snip  or  vessel  to  appear  before  him,  to 
shew  cause  why  process  should  not  issue  against  such  ship 
or  vessel,  her  tackle,  furniture  and  apparel,  according  to 
the  course  of  admiralty-courts,  to  answer  for  the  said  wa- 
ges 5  and  if  the  master  shall  neglect  to  appear,  or  appear- 
mg,  shall  not  shew  that  the  wages  are  paid,  or  otherwise 
satisfied  or  forfeited,  and  if  the  matter  m  dispute  shall  not 
be  forthwith  settled,  in  such  case  the  judge  or  justice  shall 
Certify  to  the  clerk  of  the  court  of  the  district,  that  there  is 
sufficient  cause  of  complaint,  whereon  to  found  admiralty 
process,  and  thereupon  the  clerk  of  such  court  shall  issue 
process  a^inst  the  said  ship  or  vessel,  and  the  suit  shall  be 
proceeded  on  in  the  said  court,  and  final  judgment  be 
given  according  to  the  course  of  admiralty  courts  in  such 
cases  used ;  and  in  such  suit  all  the  seamen  or  mariners 
(having  cause  of  complaint  of  the  like  kind,  against  the 
same  snip  or  vessel)  shall  be  joined  as  complainants ;  and 
it  shall  be  incumbent  on  the  master  or  commander,  to  pro- 
duce the  contract  and  log-book,  if  required,  to  ascertain 
any  matters  in  dispute ;  otherwise  the  complainants  shall 
be  permitted  to  state  the  contents  therdof,  and  the  proof  of 
the  contrary  shall  lie  on  the  master  or  commander ;  but 
nothing  herein  contained  shall  prevent  any  seaman  OT 
mariner  from  having  or  maintaining  any  action  at  common 
law,  for  the  recovery  of  -  his  wages,  or  from  immediate 
I  process  out  of  any  court  having  admiralty  juri5diction5 
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lAcr ';kO'ir>«rT 'Si^  ACT  cin»  "7  ai  " 

SCTf  vli^  iImJ^  fcEaf «  wttd  4  cfiMttint  ac' 

Jk£  at  as./ sMt 'V' fteie.  d^«(ru  or 

feM»  «i^JL  w^  <sr  T#t»eL  vriwat  kaf««  :/ 

49tf€>er  <;Ti0i^i'^  k  siie  s^Mcace  of  ike  fliiMt:.  it  ih»l 

/9|)C*  !ii«^  CiMipef jfiC  U*  tie  matmttx,  lo  iMK  ka»  ranai  id 
a^ftfdhiHu:  t^9ci  itKkoTJtt^  ^md  htmg  htm  befare 
tic^;  «iud  if  i:  »kaul  !ik»  afipear  ty  dee  p«<  d 
yKjI^^A  a  t/fun0X  wkiob  lit  k£jttz  aM  Mramir^  of  lUi 
a^^  sm!  tacat  *j^.  "^oj^  ^^P*^ ^  '^  aoiSudmd,  sttrtd^ 
or  the  fMUr^x  vjhjtywgie  mac  i  sed,  a»d  tkat  sack  scaann 
or  sanoer  lu«i  deter!^  ibe  iJup  cr  rcaidl,  or  abftpittfd 
IPMMelf  mtlK^  li»(Te.  tike  taid/iiUc^ikaO  cxmbbhiUbio 
the  hwi»e  iAt/ffttcUfm  crnn— in  jpc4  cl*  the  ci^,io«m 
or  |>face,  there  id  ivsak  ac^ii  the  raki  ftUp  or  tcskI  ihd 
Ik  re^lr  to  prx:eeiloD  Ler  v^oyage,  or  tiB  die  ■Hfestcr  shall 
re^pirtuk  ah^,faa%^.  zui  then  lo  be  deirered  to  the  nid 
jttaionv  he  l^pft%  ail  the  coft  of  fsehcoHHiHCBCyaBdde- 
^diir.tk^theJkiaiBeoatof  the  wagcadae  ioaach  jrwanor 
nario^' 

S#:^«  t«  Andh^ii enatUi^  That crerjr ih^>  or Tcsid  be* 
lori^f^  U>  itciuzeo  fir  citizem  of  the  Luiied  Scales,  of  the 
l^niti^  of  or«e  boodred  and  fift r  tof»  or  apradsiy  nz^ngf^ 
ltd  hy  Urn  or  0j^e  persora  ia  the  whote^asd  booBd  oa  a 
^oyHfi/b  nitboot  the  limiu  of  the  United  Sca^jea,  shall  be 
ffnfVuU:il  with  a  cbi;%t  of  tm^dicinca,  piitiq»  br  aooM  apoth- 
ecary r/f  km^vn  reputation,  and  accompstnied  b j  direoiooa 
for  aJaum^rring  the  same;  and  the  naid  medicines  diaU 
be  examined  by  the  latne  or  some  otbo'  apothecary,  once 
at  least  in  crverv  year,  and  wtpplied  with  fresh  medicines 
in  the  phice  ^4  «iJcb  as  shall  have  been  used  or  spoiled ; 
and  in  default  of  having  such  medicine^hest  so  prorided, 
and  kept  fit  for  use,  the  master  or  commander  of  such  ship 
Of  vessel  shall  provide  and  pay  for  all  such  advice,  medi> 
cine,  or  attendance  of  physicians,  as  any  of  the  crew  shall 
itand  in  need  of  it\  case  of  sickness,  at  every  port  or  place 
where  the  ship  or  vessel  may  touch  or  tra«  at  during  the 
voyage,  without  any  deduction  from  the  wages  of  such  skk 
aeuman  or  mariner* 
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96C.  9.  Arid  he  it  inaeied^  Thkt  e^iry  sKi]^  oi*  vcs^e),  be- 
longing Hi  aforesaid,  bound  on  a  voyag<^  across^  the  AilaiV- 
tic  ocean,  shall,  at  the  time  of  leaving  the  last  port  from 
whence  she  sails,  hare  on  board,  weH  secured  urider  d^cfcs, 
at  least  sixty  gallons  of  water,  one  hundred  pounds  of  sigh- 
ed flesh  meat,  atel  one  hund^d  pounds  of  wholesome  Ship 
bread,  for  every  person^on  board  such  ship  or  vessel,  over 
and  besides  such  other  provisions,  stores  and  live  stock  as 
shall,  by  the  master  or  passeneers  be  put  on  board,  and  in 
like  proportion  for  shorter  or  K>neer  voyages- ;  and  in  case 
the  crew  of  any  ship  or  vessel,  which  shall  not  have  been 
so  provided,  shall'be  put  upon  short  allowance  in  water, 
flesh  or  bread,  dUrine  the  voyage,  the  ibaster  or  owner  of 
such  ship  or  vessel,  shall  pay  to  each  of  the  crew,  one  day's 
wa.e.  fcyood  the'  wage?  IgteeA  <m,  for  every 'daV  th^ 
shall  be  so  put  to  short  allowance,  to  be  recovered  hi  the 
same  manner  as  their  stipulated  wa^es. 

[This  act  passed  July  iwniu^  1790.] 

An  Act  to  amend  the  act^  entitled  ^'  An  act  for 
the  government  and  regulation  of  seamen  in  the 
merchants^  service.^* 

J>£  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  Untied  States  of  America^  in  Congrests  assembled^  That 
ail  the  provisions,,  regulations,  and  penalties  which  are 
contained  in  the  eighth  section  of  the  act,  entitled  ^  An  act 
for  the  government  and  regulation  of  seamen  in  the  mer- 
chants' service,"  so  far  as  relates  to  a  chest  of  medicines 
to  be  provided  for  vessels  of  one  hundred  and  fifty  tons 
burthen,  and  upwards,  shall  be  extended  to  all  merchant 
vessels  of  the  burthen  of  seventy  five  tons,  or  upwards, 
navigated  with  six  persons  or  more,  in  the  whole,  and 
bound  from  the  United  States  to  any  port  or  ports  in  the 
West  Indies. 

[^This  act  passed  March  second j  1C05.] 

An  Act  concerning  certain  Fisheries  of'  the  United 
States,  and  J  or  the  Regulation  and  Gacernment 
of  the  Fishermen  employed  therein. 

Sec*  1*  O E  it  enacttd  by  the  Senate  and  House  of  Represen- 
tatives of  the  United  StaUs  of  America^  in  Congress  assembled^ 
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That  the  allowance  now  made  upon  the  expcHlation  of 
dried  fish  of  the  fisheries  of  the  United  States,  in  lieo  of  a 
drawback  of  the  duties  paid  on  the  salt  used  in  preserving 
the  same,  shall  cease  on  all  dried  fish  ezpcMted  after  the 
tenth  day  of  Jwie  next,  and  as  a  commutation  and  equiv* 
alent  therefor,  there  shall  be  afterwards  paid  on  the  last 
day  of  December  anQually,  to  the  owner  of  eyeiy  vessel 
or  his  agent,  by  the  collector  of  the  district  where  such 
vessel  may  belong,  that  shall  be  qualified  acreeably  to  law, 
for  cairyine  on  the  bank  and  other  cod  fisheries,  and  that 
shall  actually  have  been  employed  therein  at  sea  for  the 
term  of  four  months,  at  the  least,  of  the  fishing  season,  next 
preceding  which  season  is  accounted  to  be  from  the  last 
day  of  February  to  the  last  day  of  November  in  every 
year,  for  each  and  every  ton  of  such  vessePs  burthen  ac- 
cording to  her  admeasurement  as  licensed  or  enrolled,  if  of 
twenty  tons  and  not  exceeding  thirty  tons,  one  and  an 
half  dollars ;  and  if  above  thirty  tons,  two  and  an  half 
dollars ;  of  which  allowance  aforesaid,  three-eighth  par^ 
shall  accrue  and  bel(»ig  to  th^  owner  of  such  fishm^  vessel, 
and  the  other  five  eighths  thereof  shall  be  divided  by  him, 
his  agent  or  lawful  representative,  to  and  among  the  sev- 
eral nshermen  who  shall  have  been  employed  in  such  ves-* 
sel  during  the  season  aforesaid,  or  a  part  thereof,  as  the 
case  may  be,  in  such  proportions  as  the  fish  they  shall  re- 
spectively have  taken  may  bear  to  the  whole  quanti^  of 
fish  taken  on  board  such  vessel  durbg  such  season :  Pnh 
vided,  That  the  allowance  aforesaid  on  any  one  vessel, 
for  one  season,  shall  not  exceed  one  hundred  and  keven* 
ty  dollars. 

Sec*  %  Jhid  be  it  further  enacted^  That  on  the  last  day  of 
December  annually,  as  aforesaid,  there  shall  also  be  paid 
to  the  owner  of  every  fishing  boat  or  vessel  of  more  than 
five  tons,  and  less  than  twenty  tons,  or  to  his  agent  or  law- 
ful representative,  by  the  collector  of  the  district  where 
such  boat  or  vessel  may  belong,  the  sjiim  of  one  dollar  up- 
on every  ton  admeasurement  of  such  boat  or  vessel;  which 
allowance  shall  be  accounted  for  as  part  of  the  proceeds 
of  the  fares  of  said  boat  or  vessel,  and  shall  accordingly  be 
so  divided  amop^  all  persons  interested  therein ;  Provided 
hozoevtr^  That  this  allowance,  shall  be  made  only  to  such 
boats  or  vessels  as  shall  have  actually  been  employed  at 
sea  in  the  cod  fishery  for  the  term  of  four  months  at  the 
Uast  of  the  preceding  season :  And  prwided  aka^  Th^t  sucl^ 
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boat  or  vessel  shall  have  landed  in  the  course  of  said  pre- 
ceding season,  a  quantity  of  fish  not  less  than  twelve  quin- 
tak  for  every  ton  of  her  admeasurement ;  the  said  quantity 
of  fish  to  be  ascertained  when  dried  and  cured  fit  for  ex* 
portation,  and  according  to  the  weight  thereof,  as  the  same 
shall  weigh  at  the  time  of  delivery  when  actually  sold ; 
which  account  of  the  weight,  with  the  original  adjustment 
and  settlement  of  the  fare  or  fares  among  the  owners  and ' 
fishermen,  together  with  a  written  account  of  the  length, 
breadth  and  depth  of  said  boat  or  vessel,  and  the  time 
she  has  actually  been  employed  in  the  fishery  in  the  pre* 
ceding  seasop,  shall  in  all  cases  be  produced  and  sworn  or 
affirmed  to,  before  the  said  collector  of  the  district,  in  order 
to  entitle  the  owner,  his  agent  or  lawful  representative,  to 
receive  the  allowance  aforesaid.  And  if  at  any  lime  within 
one  year  after  payment  of  such  allowance,  it  snail  appear 
that  any  fraud  or  deceit  has  been  practised  in  obtaining 
the  same,  the  boat  or  vessel  upon  which  such  allowance 
flhall  have  been  paid,  if  found  within  the  district  aforesaid, 
shall  be  forfeitea ;  otherwise  the  owner  or  owners  having 
practised  such  fraud  or  deceit,  shall  forfeit  and  pay  one 
jQundred  dollars ;  to  be  sued  for,  recovered  and  appropri- 
ated in  like  manner  as  forfeitures  and  penalties  are  to  be 
sued  for  recovered  and  appropriated  for  any  breach  of  an 
act,  entitled, "  An  act  to  provide  more  effectually  for  the 
collection  of  the  duties  imposed  by  law  on  goods,  wares 
and  merchandize  imported  into  the  United  States,  and  on 
the  tonnage  of  ships  or  vessels."" 

Sec.  3.  And  be  it  further  enacted^  That  the  owner  or  own- 
ers of  every  fishing  vessel  of  twenty  tons  and  upwards, 
his  or  their  agent  or  lawful  representative,  shall  previous 
to  receiving  the  allowance  which  is  provided  for  in  this 
act,  produce  to  the  collector  who  is  authorized  to  pay  the 
same,  the  original  agreement  or  agreements  which  may 
have  been  made  with  the  fishermen  employed  on  board 
such  vessel,  as  is  herein  before  required,  and  also  a  certifi- 
cate to  be  by  him  or  them  subscribed,  therein  mentioning 
the  particular  days  on  which  such  vessel  sailed  and  return- 
ed on  the  several  voyages  or  fares,  she  may  have  made  in 
the  preceding  fishing  season,  to  the  truth  of  which  they 
shall  swear-or  affirm  before  the  collector  aforesaid. 

Sec.  4.  And  be  it  further  enacted^  That  no  ship  or  vessel 
of  twenty  tons  or  upwards,  employed  as  aforesaid,  shall 
be  entitled  to  the  allowajfice  granted  by  this. act,  unless  the 


Mpp&r  or  flMMterdiemf  sUlybdiK  ht  protewh  on  tmf 
Miifig  Toja^«  make  wm  amcBcnt  at  wntiogor  m  {nit» 
with  evciT  A^lKfiDan  cnpbjrra  uciUDy  nccptBg  gdIt 
aDj  apprcBtke  or  serrani  of  UoBelf  or  owner;  arid  m 
additm  to  such  lems  of  slupaieiil  as  onj  be  agreed  on^ 
sbaD  in  soch  agreement  empieas  whetlKr  the  saBe  is  to 
cootiime  for  one  voyage  or  for  the  fishng  seaaon,  and  shaH 
also  esprem  that  the  fish  or  the  jaoteeds  of  anch  fcUag 
vojaee,  or  voyages  which  may  appertahi  to  the  fidienDeii, 
ihaD  TC  cKiided  amoi^  them  in  proportioD  Id  the  qiiantities 
or  nimber  of  said  fish  they  may  icspectively  have  caught  ^ 
which  agreement  shall  be  endorsed  or  coupler  simed  by 
the  owner  of  soch  fishii^TesBeL  or  his  agent:  Aim  if  any 
fishennan  having  engaged  himself  for  a  vongt  or  far  the 
fishing  season,  in  any  fishing  Teasel,  and  signed  an  agms 
ment  therefor  as  aforesaid,  shall  thereafter  and  while  soch 
agreement  remains  in  force  and  to  be  perfonned,  desert, 
or  ^Ment  himself  fiom  such  vessel,  withoot  leave  of  the 
■Bster  or  skipper  thereof^  or  of  the  owner  or  his  agjentfSach 
deserter  shall  be  iiaUe  to  the  same  penalties  as  cfeserting 
seamen  or  mariners  are  sobject  U>  in  die  meichants*  ser- 
vice, and  may  in  die  like  manner,  aid  upon  the  like  com* 
l^aint  and  proof^  be  apprehended  and oetained;  and  all 
costs  of  nrocess  and  commitment  if  paid  by  the  master  (w 
owner,  shall  be  dedocted  oot  of  the  diare  of  fish,  or  pro- 
ceeds of  any  fishing  voyage  to  which  soch  deserter  had  or 
shall  become  entitled.  And  any  fisherman,  having  engag- 
ed himself  as  aforesaid,  who  shaJl  during  such  fishing  voy* 
age,  refine  or  neglect  his  proper  doty  on  board  the  fishing 
ressel,  being  thereto  ordered  or  required  bjr  the  master 
or  skipper  thereof^  or  shall  otherwise  resist  his  just  com- 
mands, to  the  hindrance  or  detriment  of  soch  voyage,  be* 
side  being  answerable  for  atll  damages  arising  thereby^ 
riiall  forfeit  to  the  use  of  the  owner  ot  such  vessel,  ms 
share  of  the  allowance,  which  shall  be  paid  upon  such 
voyage  as  is  herein  granted* 

Sec.  5.  And  be  iijiirlher  tnaeUdj  That  where  an  agre^ 
ment  or  contract  shall  be  so  made  and  signed,  for  a  fish- 
ing voyage  or  for  the  fishing  season,  and  any  fish  which 
may  have  been  caught  on  board  such  vessel  during  the 
same,  shall  be  delivered  to  the  owner  or  to  his  agent,  for 
core,  and  shall  be  sold  by  said  owner  or  agent,  soch  ves- 
sel shall  for  4he  t^rm  of  six  months  after  such  sale,  be  lia- 
"ble  and  answerable  for  the  shipper's  and  eveiy  other  fish* 
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erman's  share  of  suth  fish,  and  may  be  proceeded  against 
in  the  same  form,  and  to  the  same  effect  as  any  other  ves- 
sel is  by  law  liaQe,  and  may  be  {>roceeded  against  for  the 
'  waees  of  seamen  or  mariners  in  the  merchants*  service* 
Ana  upon  such  process  £or  the  value  of  a  share  or  shares 
of  the  proceeds  of  fish  delivered  and  sold  as  aforesaid,  it 
shall  be  incumbent  on  the  owner  or  his  agent,  to  produce 
a  just  account  of  the  sales  and  division  of  such  fish  ac- 
cording to  such  agreement  or  contract,  otherwise  the  said 
vessel  shall  be  answerable  upon  such  process  for  what  ma v 
be  the  highest  value  of  the  share  or  shares  demanded. 
But  in  all  cases,  the  owner  of  such  vessel  or  bis  agent,  ap» 

E earing  to  answer  to  such  process,  may  offer  thereupon 
is  account  of  general  supplies  made  for  such  fishing  vov- 
age,  an4  of  other  supplies  therefor  made,  to  cither  of  the 
demandants, and  shall  be. allowed  lo  produce  evidence, 
•thereof  in  answer  to  their  demands  respectively,  and  judg* 
ment  shall  be  rendered  upon  such  process,  for  the  respect- 
ive balances,  which  upon  such  an  enquiry  shall  appear: 
Provided  alwcMs,  That  when  process  shall  be  issue^  against 
any  vessel  liable  as  aforesaid,  if  the  owner  thereof  or  his 
"  agent  will  give  bond  to  each  fisherman  in  whose  favour 
such  process  shall  be  instituted,  with  sufficient  security,  to 
the  satisfaction  of  two  justices  of  the  peace,  one  of  whom 
shall  be  named  by  such  owner  or  agent,  and  the  other  by 
the  fisherman  or  fishermen  pursuing  such  process^  or  if  ei- 
ther party  shall  refuse,  then  the  justice  first  appointed  shall 
name  his  associate,  with  condition  to  answer  and  pay  what- 
ever sum  shall  be  recovered  by  him  or  them  on  such  pro- 
cess, there  shall  be  an  immediate  discharge  of  such  vessel: , 
Provided,  That  nothing  herein  contained  shall  prevent  any 
fisherman  from  having  his  action  at  common  law,  for  his 
share  or  shares  of  fish,  or  the  proceeds  thereof  as  aforesaid* 
Sec.  6.  And  be  it  further  enacted^  That  the  drawback 
heretofore  allowed  on  the  exportation  of  foreign  dried  and 
pickled  fish,  and  other  foreign  salted  provisions,  be,  and 
the  same  is  hereby  repealed. 

Sec.  7.  And  be  it  further  enacted,  That  the  monies  which 
shalt  remain  in  consequence  of  the  abolition  of  the  allow- 
ance on  the  exportation  of  the  dried  fish  of  the  United 
States,  and  of  the  drawback  on  foreign  dried  and  pickled 
fish,  and  other  foreign  salted  provisions,  be,  and  the  same 
are  hereby  appropriated  to  the  payment  df  the  allowances 
granted  by  this  act,  and  in  case  the  monies  so  appropriated 
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diall  be  madeqoate,  die  deficknc^  slall  be  sii|)|Jied  oat  of 
any  monies  wUch  from  Cbm  to  tone  shall  be  in  the  treas- 
1117  of  ibe  United  Slates,  and  not  otherwise  appropriated* 

Sec.  8.  And  be  it  furiher  cnotlcd,  1  hat  any  person  who 
shall  declare  fidsely  in  any  oath  or  afErraatioo  required  by 
this  act,  being  duly  conyicted  thareof  in  any  court  of  the 
United  States,  hayii^  jurisdiction  erf*  such  offence,  shall 
sofier  the  same  penaUes  as  are  provided  for  false  swear* 
ing  or  affirming,  oy  the  act  before  mentioned,  and  to  be  in 
like  manner  sued  for,  recovered  and  appropriated* 

Sec  9.  And  be  UJurAer  enaeUd,  That  this  act  shall  con- 
.tinue  and  be  in  force  for  the  term  xA  seven  years,  and 
from  thence  to  the  end  of  the  next  session  01  CongresS| 
and  BO  longer. 

[This  aa passed  FAmary  sisUaUh^  1792.] 


No.  XIU. 

An  Act  concerning  Consuls  and  Vicc^Cansuls. 

J;  OR  carrying  into  full  effect  the  convention  between  the 
King  o&  the  French,  and  the  United  States  of  America,  en^ 
tered  into  for  the  purpose  of  defining  and  establishbg  the 
functions  and  privileges  of  their  respective  Consuls  and 
Vice-Consuls : 

Sec.  1.  Be  it  enacted  6y  the  Senate  and  House  of  Representor 
tives  of  the  United  States  of  America,  in  Congress  assenilikdj 
That  where,  in  the  seventh  article  of  the  said  convention,it  is 
agreed,  that  when  there  shall  be  no  consul  or  vice-consul  of 
the  King  of  the  French  to  attend  to  the  saving  of  the  wreck 
of  any  French  vessels  stranded  on  the  coasts  of  the  Uni- 
ted States,  or  that  the  residence  of  the  said  consul,-  or  vice- 
consul  (he  not  being  at  the  place  of  the  wreck)  shall  be 
more  distant  from  the  said  place  than  that  of  the  compe- 
tent judge  of  the  country,  the  latter  shall  immediately  pro* 
ceed  to  perform  the  office  therein  prescribed;  the  cfistricli 
judge  of  the  United  States  of  the  district  in  which  the 
wreck  shall  happen,  shall  proceed  therein,  according  to  the 
tenor  of  the  said  article.  And  in  such  cases  it  shall  be 
the  duty  of  the  officers  of  the  customs,  within  whose  dis* 
tricts  such  wrecks  shall  happen,  to  give,  notice  thereof,  as 
90on  as  may  be,  to  the  said  judge,  and  to  aid  and  assist 
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him  to  perfonn  the  duties  hereby  assigned  to  him.  The 
district  judges  of  the  United  States  shall  also,  within  their  re- 
spective districts,  be  the  competent  judges,  for  the  purposes 
expressed  in  the  ninth  article  of  the  said  convention,  and 
it  shall  be  incumbent  on  them  to  give  aid  to  the  consuls  and 
vice-consuls  of  the  King  of  the  French,  in  arresting  and 
securing  deserters  from  vessels  of  the  French  nation,  ac-* 
eording  to  the  tenor  of  the  said  article. 

And  where,  by  any  article  of  the  said  convention,  thd 
consuls  and  vice-consuls  of  the  King  of  the  French,  are 
entided  to  the  aid  of  the  competent  executive  officers  of 
the  country,  in  the  execution  of  any  precept,  the  marshalla 
of  the  United  States^  and  their  deputies,  snail,  within  their 
respective  districts,  be  the  competent  officers,  and  shall 
give  their  aid  according  to  the  tenor  of  the  stipulations. 

And  whenever  commitments  to  the  jails  of  the  country 
shall  become  necessary,  in  pursuance  of  any  stipulation  of 
the  said  convention,  they  snail  be  to  such  jails  within  the 
respective  districts,  as  othet  conmiitments  under  the  au^ 
thority  of  the  United  Stated  are  by  law  made. 

And  for  the  direction  of  the  consuls  and  vice-consuls  of 
the  United  States  in  certain  cases. 

Sec.  %  Be  it  enacted  hy  the  authority  aforesaid^  That  they 
shall  have  right  in  the  ports  or  places,  to  wbich  they  are 
or  may  be  severally  appointed,  of  receiving  the  protests  or 
declarations,  which  such  captains,  masters,  crews,  passen^ 
gers  and  merchants,  as  are  citizens  of  the  United  States^ 
may  respectively  chuse  to  make  there  \  and  also  such  as 
any  foreigner  may  chuse  to  make  before  them,  relative  to 
the  pers6nal  interest  of  any  citizens  of  the  United  States } 
and  the  copies  of  the  said  acts,  duly  authenticated  by  the 
said  consuls  or  vice-consuls,  under  the  seal  of  their  consu« 
lates  respectively,  shall  receive  faith  in  law^  equally  aS 
their  originals  would  in  all  courts  in  the  United  States  It 
shall  be  their  duty,  where  the  laws  of  the  country  permit, 
to  take  possession  of  the  personal  estate,  left  by  any  citi- 
zen of  the  United  States,  other  than  seamen  belongmg  to 
any  ship  or  vessel,  who  shall  die  within  their  consulate, 
leaving  there  no  legal  representative^  partner  in  trade  or 
trustee  by  him  appointed  to  take  care  of  his  effects,  they 
shall  inventory  the  same,  with  the  assistance  of  two  mer^ 
chants  of  the  united  States,  or  for  want  of  them,  of  any 
others  at  their  choice ;  shall  collect  the  debts  due  to  the 
deceased,  in  the  country  where  he  died,  and  pay  the  debts 
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319  fsaoSB  wrurn  w 
j&ail  «il  v  jncoflB.  liter  reasBmiiie  pnbfe 
part  Ji  "tie  esme  »  jhntl  :ie  if  i  oenaabie  n^me.  aod 
flKii  fanhgr  avt*  i^  viy.  is  hbiI  le  necesEaryfiirtfae  paj- 
aenr  'U  m  lesuw  ina  u  'Jse  exmraaBn  of  one  year  firoa 
lus  tiLi.m,  'He  n?aane  Hid  ae  ooiaice  of  ^iie  esiace rhey 
atoail  sansBiit  :d  tie  T*^as«^▼  h  'Jie  Unned  '^taces^  to  faie 
hoidsi  in  irax.  isr  He  ie^i  ii^iimaziiSb.  Bm  if  oc  aoj  ane 
betbre  ^ucii  TansmiafKu  tie  .e^ai  repRsntadve  of  the 
deceased  ^iiaii  luucai  Hid  •iRnand  ois  cAce^  m  tkdr 
fi2mi&  tiev  3&ail  ii±iiv?r  ties  td.  bone  paod  their  ices. 
and  iliail  '"'**^g^  tier  umc^^tOBs:^ 

F'lr  die  mBHinaaan  oi'  'tie  repr^^sentadre  of  the  itcesm- 
ecL  ic  shail  be  ±e  Hity  at  tie  consoi  ir  Tice-CQiBiiLaiithor- 
^  pmceed  is  ifflTKaia  in  tie  aettieioent  of  his  estate, 
liSLtRij  va  uacfj  ois  •ieadi  m  cme  of  tie  spiaBecSei  pub* 
taahed  m  die  cansidatc*  aid  lisa  ai  die  SecretaiT  of  Slaip, 
that  ±e  same  mar  be  ooaiied  in  die  Scate  to  wUch  die 
^preaaerf  ifaalL  beiac^:  and  he  5hail  liao.  as  saos  as  nay 
be.  tzananit  m  tie  Secretarr  of  !kafe.  an  iufentmj  of  Ike 
csieco  of  die  deceased*  taicen  as  beftjie  direclSHi- 

Sec*  3.  Jnd  he  ^t  ^riker  ^mtcied^  That  the  said  umiiiAi 
and  ▼ice-<:Qnsiikw  in  case?  where  ships  or  ve:sek  of  the 
United  States  ^h.iif  be  strmiied  13a  die  coa^is  of  their  con- 
sulates respectLTeiT.  'sbnli^  as  £ir  as  che  laws  of  the  comtry 
wiil  permit.  :::klie  fsoper  measures^  as  weD  far  the  Dispose 
of  aa^ine  trie  5.iid  ship*  or  v^sselsw  their  cargoes  ana  appor- 
tenancc;*,  a*  tor  sronnz  in*^  seomn^:  the  e&cts  and  mer- 
ehandize  5av^  and  K>r  takin^r  an  inventofy  or  inventories 
thereof;  and  the  merchiincize  arnl  etti?ct5  savcfl,  with  the 
inventorr  or  inTen Tories  laereof  taken  as  aiwesaid,  shall, 
after  dedacdn^  thertiVom  the  expense,  be  dehreted  to  the 
owner  or  owners-  Proruiei  That  no  consol  or  vice<on- 
sul  shall  hare  antiiotitT  to  take  possesaoa  of  any  such 
goods,  wares,  merchandize  or  other  property,  when  the 
m;).^ter.  owner  or  con«iznee  thereof  is  present  or  capable 
of  taking  possession  of  the  same. 

Sec*  4«  jlfwd  be  il  further  enacted^  That  it  shall  and  may 
be  lawful  for  every  consul  and  vice-consul  erf  the  United 
States,  to  take  and  receive  the  following  fees  of  office  for 
the  iWirvices  which  he  shall  hav^  perlbrmed. 

For  authenticating  under  the  consular  seal,  every  pro- 
test, declaration,  deposition,  or  other  act,  which  such  cap- 
lainj*,  master?,  mariners,  seamen,  passengers,  merchants  or 
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odiers,  as  are  citiztensof  the  United  States  may  respective* 
Ijr  chuse  to  make,  the  sum  of  two.doUars. 

For  the  taking  ioto  posseesion,  inventorying,  selUo^  and 
finally  settling  and  paying,  or  transmitting  as  aforesaid,  the. 
balance  due  on  the  personal  estate  left,  by  any  citizen  of 
the  United  States,  who  shall  die  within  the  hmiiE  of  his 
consulate,  five  per  centum  on  the  gross  amount  of  such 
estate. 

For  takmg  into  possession,  and  otherwise  proceeding  on 
any  such  estate,  which  shall  be  delivered  over  to  the  legal  ^ 
representative  before  a  final  settlement,  of^the  same,  as  is 
herein  before  directed,  two  and  an.  half  per  centum  on 
such  part  delivered  over  as  shall  not  be  in  money,  and  five 
per  centum  on  the  gross  amount  of  the  residue. 

And  it  shall  be  the  duty  of  the  consuls  and  vice-consuls 
of  the  United  States,  to  give  recemts  for  all  fees  whkh  they 
shall  receive  hj  virtue  of  this  ac^  expressing  the  particular 
services  for  i^mch  they  are  paid. 

See.  6*  ^nd  be  it  fiirthtr  enacted^  That  in  case  it  be 
found  necessary  for  the  mterest  of  the  United  States,  that 
a  consul  or  consuls  be  appointed  to  reside  on  the  coast  of 
^  Barbary,  the  President  be  authcnrized  to  allow  an  annual 
salary,  not  exceeding  two  thousand  dollars  to  each  person 
so  to  be  appointed :  Praoidtd,,  That  such  salary  be  not  al- 
lowed to  more  than  one  consul  for  any  ope  of  the  states  on 
the  said  coast. 

Sec.  6.  And  he  it  Jurther.enacted,  That  every  consul  anjd 
vice-consul  shall,  before  they  enter  on  the  execution  of 
their  trusts,  or  if  ^already  in  the  execution  of  the  same, 
within  one  year  from  the  passing  of  this  act,'or  if  resident 
in  Asia,  within  two  years,  give  bond  with  such  sureties  as 
shall  be  approved  by  the  Secretary  of  State,  b  a  siun  of 
not  less  tnan  two  thousand  nor  more  than  ten  thousand 
dollars,  conditioned  for  the  true  and  faithful  discharge  of 
the  duties  of  his  office,  according  to  law,  and  also  for  truly 
accountmg  for  all  monies,  goods,  and  efiects  which  may 
come  into  his  possession  by  virtue  of  this  act :  and  the 
said  bond  shall  be  lodged  in  the  office  of  ike  Secretary  of 
the  Treasury. 

Sec.  7*  And  be  it  further  enaetedi  That  to  prevent  the  mar- 

'Iners  and  seamen,  employed  in  vessels  belonging  to  citizens 

of  the  United  States,  in  cases  of  shipwreck,  sickness  or  cap* 

tivity,  from  sufferin^-in  foreign  ports,  it  shall  be  the  duty  of 

the  consuls  and  vice-consuls  respectively,  from  time  to 
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time)  to  provide  for  them  in  the  most  reasonable  mannor, 
at  the  expense  of  the  Uxiited  States,  subject  to  such  'mr 
structions  as  the  Secretary  of  Slate  shall  give,  and  not  ex- 
ceeding an' allowance  of  twelve  cents  to  a  man  per  diem ; 
and  all  masters  and  commanders  of  vessels  belonging  to 
citizens  of  the  United  States,  and  bound  to  some  port  of 
the  same,  are  hereby  required  and  enjoined  to  take  suck 
mariners  or  seamen  on  board  of  their  ships  or  vessels,  at 
the  request  of  the  said  consuls  or  vice-consuls  resoective- 
ly,  and  to  transport  them  to  the  port,  in  the  Unitea  States 
to  which  such  sjiips  or  vessels  may  be  bound,  free  of  costs' 
or  charge ;  but  that  the  said  mariners  or  seamen  shall,  if 
able,  be  bound  to  do  duty  on  board  such  ships  or  vessels, 
according  to  their  several  abilities :  Prooided^  That  no  mas- 
ter or  captain  of  any  ship  or  vessel,  shall  be  obliged  to 
take  a  greater  nnmber  than  two  men  to  every  one  hundred 
tons  burthen  of  the  said  ship  or  vessel,  on  any  one  voyage : 
and  if  any  such  captain  or  master,  shall  refiise  the  same, 
on  the  request  or  order  of  the  consul  or  vice-consul,  such 
captain  or  master  shall  forfeit  and  pay  the  sum  of  thirty 
dollars  for  each  mariner  or  seaman  so  refused,  to  be  re- 
covered iof  the  benefit  of  the  United^  States,  by  the  said 
consul  or  vic&consul,  in  his  own  nam^  in  any  court  of  com- 
petent jurisdiction. 

Sec*  8.  And  ht  it  further  enacted^  That  where  a  ship  or 
vessel  belonging  to  citizens  of  the  United  States,  is  sold  in 
a  foreign  porf  or  place,  the  master^  unless  the  crew  are  lia* 
ble  by  their  contract,  or  do  consent  to  be  discharged  there, 
shall  send  them  back  to  the  state  where  they  entered  on 
board,  or  ftimish  them  with  means  sufficient  for  their  re- 
turn, to  be  ascertained  by  the  consul  or  vice-consul  of  the 
United  States,  having  jurisdiction  of  the  port  or  place* 
And  in  case  of  the  master's  refusal,  the  said  consul  or  vice- 
consul  may  (if  the  laws  of  the  land  permit  it)  cause  his  ship, 
goods  and  person  to  be  arrested  and  held  until  he  shall 
ccmiply  witn  his  duty  herein* 

Sec.  9.  And  be  it  further  enacted.  That  the  specification  of 
certain  powers  ana  duties,  in  this  act,  to  be  exercised  or 
performed  by  the  consuls  and  vice-consuls  of  the  United 
States,  shall  not  be  construed  to  the  exclusion  of  others, 
resulting  from  the  nature  of  their  appointments,  or  any  trea|« 
ij  or  convention  under  which  they  may  act. 

[7^  act  passed  April  fourteenth^  1 793.] 
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An  Act  Jor  the  Relief  and  Protection  of  American 

Seamen. 

Sec.  1.  ijE  i/  enacted  b^  the  Senate  and  Houseof  RepreaefUa- 
Hves  of  the  United  States  of  America^  in  Congress  assembled^  • 
That  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  be,  and  hereby  is  au- 
thorized  to  appoint  two  or  more  agents ;  the  one  of  whom 
shall  reside  in  the  kingdom  of  Great-Britain,  and  the  others 
at  such  foreign  po^ts,  as  the  President  of  the  United  States 
shall  direct.  That  the  duty  of  the /said  agents  si^all  be, 
under  the  direction  of  the  rresijient  of  the  United  States, 
to  enquire  into  the  situation  of  such  American  citizens  or 
others,  sailing,  conformably  to  the  law  of  nations,  under 
the  protection  of  the  American  j9ag,  as  have  been,  or  may 
hereafter  be  impressed  or  detained  lay  any  foreign  power ; 
to  endeavour,  by  all  legal  means,  to  obtain  the  release  of 
such  American  citizens  or  Qthers,  as  a£[)resaid ;  and  to  ren- 
der an  account  of  all  impressments  and  detentions  what- 
ever, from  American  vessels,  to  the  executive  of  th^  United 
States. 

.  Sec,  %  And  he  it  farther  enacted.  That  if  it  should  be  ex- 
pedient to  employ  an  additional  agent  or  agents,  for  the 
purposes  authorized  by  this  law,  during  the  recess  of  the 
Senate,  the  President  alone  be,  and  hereby  is,  authorised 
to  appoint  such  agent  or  agents. 

Sec.  3.  And  he  it  further  enacted^  That  the  President  of  • 
the  United  States  be,  and  he  is  hereby  authorized  to  draw, 
annually,  out  of  the  Treasury  of  the  United  States,  a  sum 
not  exceeding  fifteen  thousand  dollars,  not  otherwise  ap« 
Topriated,  to  be  applied  by  him,  in  such  proportions  as 
e  shall  direct,  to  the  payment  of  the  compensation  of  the 
said  aeents,  for  their  services,  and  the  incidental  expenses 
attenmng  the  performance  of  the  duties  imposed,  on  theih 
by  this  act* 

Sec.  4.  And  he  it  further  enacted.  That  the  collector  of 
every  district  shall  keep  a  book  or  books,  in  which,  at  the 
request  of  any  seaman,  oeing  a  citizen  of  the  United  States 
of  Americl,  and  producing  proof  of  his  citizenship,  authen- 
ticated in  the  manner  herein  after  directed,  he  snail  enter 
the  name  of  such  seaman,  and  shall  deliver  to  him  a  cer- 
tificate, in  the  following  form,  that  is  to  say :  '^  I,  A.  B* 
jcoUector  of  the  district  of  D.  do  hereby  certify,  That  E.  F. 
an  American  seaman,  aged  years,  or  thereabouts, 
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of  the  height  of  feet  inches,  [describing  the 

said  seaman  as  particularly  as  may  be]  has,  this  day,  pro- 
duced to  me  proof  in  the  manner  directed  in  the  act,  enti- 
tled, "^  An  act  for  the  relief  and  protection  of  American 
seamen;^'  and,  pursuant  to  the  saia  act,  I  do  hereby  certi- 
fy,  that  the  said  E.  F.  b  a  citizen  of  the  United  States  of 
America :  In  witness  whereof,  I  have  hereunto'  set  my 
hand  and  seal  of  office,  this  day  of  .^    And 

it  shall  be  the  duty  of  the  collectors  aforesaid,  to  file  and 
preserve  the  proofs  of  citizenship  produced,  as  aforesaid : 
And  for  each  certificate  delivered,  as  aforesaid,  the  said 
collectors  shall  be  entitled  to  receive,  from  the  seaman  ap- 
plying for  the  same,  the  sum  of  twenty-five  cents. 

Sec*  5.  And,  in  order  that  full  and  speedy  information 
may  be  obtained  of  the  seizure  or  detention,  by  any  for- 
eign power,  of  any  seamen  employed  on  board  any  ship  or 
Vessel  of  the  United  States,  Be  it  further  enacttOj  That  it 
shall,  and  hereby  is-  declared  to  be  the  duty  of  the  master 
of  every  ship  or  vessel  of  the  United  States,  any  of  the  crew 
whereof  shall  have  been  impressed  or  detamed  by  any 
foreign  power,  at  the  first  port  at  which  such  ship  or  ves- 
sel shall  arrive,  if  such  impressment  or  detention  happen- 
ed on  the  high  seas,  or  if  the  same  happened  within  any 
foreign  port,  then  in  the  port  in  which  the  same  ha{^nea, 
immediately  to  make  a  protest,  stating  the  manner  of  such . 
impressment  or  detention,  by  whom  made,  together  with 
the  name  and  place  of  residence  of  the  person  impressed 
or  detained ;  clistinguishing  also,  whether  he  was  an  Ame- 
rican citizen  ;  an()  if  not^to  what  nation  he  belonged.  And 
it  shall  be  the  duty  of  such  master,  to  transmit  by  post,  or 
otherwise,  every  such  protest  made  in,  a  foreign  country^, 
to  the  nearest  consul  or  agent,  or  to  the  minister  of  the 
United  States  resident  in  such  country,  if  any  such  there 
be;  preserving  a  duplicate  of  such  protest,  to  be  by  him 
sent  immediately  after  his  arrival  within  the  United  States, 
to  the  Secretary  of  State,  together  with  information  to  whom 
the  original  protest  was  transmitted :  And  in  case  such 

i)rotest  shall  be  made  within  the  United  State^  or  in  any 
breign  country,  in  which  no  Consul,  Agent  or  Minister  of 
the  United  States  resides,  the  same  shall,  as  soon  thereaf- 
ter as  practicable,  be  transmittedby  suchmaster,  by  postor 
otherwise,  to  the  Secretary  of  State. 
,  Sec.  6.  Atid  be  it  further  enacted,  That  a  copy  of  this  law 
lie  transmitted  by  the  Secretary  of  State,  to  each  of  the 
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ministers  and  consuls  of  the  United  States,  resident  in  for- 
eign countries,  and  by  the  Shscr-etary  of  the  Treasury,  to  the 
several  collectors  of  the  districts  of  the  United  States, 
whose  duty  it  is  hereby  declared  to  be,  from  time  to  time, 
to  make  known  the  provisions  of  this  law,  to  all  masters  of 
ships  and  vessels  of  tl^e  United  States  entering,  or  clear- 
ing at  their  several  offices*  And  the  master  of  every  such 
ship  or  vessel  shall,  before  he  is  admitted  to  an  entry,  by 
any  sucfi  collector,  be  required  to  declare  on  oath,  wheth- 
er any  of  the  crew  of  the  ship  or  vessel  under  his  com- 
mand have  been  impressed  or  detained,  in  the  course  of  his 
voyage,  and  how  far  he  has  complied  with  the  du*ectiafis 
of  this  act:  And  every  such  master,  as  shall  wilfully  neg- 
lect or  refuse  to  make  the  declarations  herein  required,  or 
Jo  perform  the  duties  enioined  by  this  act,  shall  forfeit,  and 
"pay  the  sum  of  one  hunared  dollars.  And  it  is  hiereby  de- 
clared to  be  the  duty  of  every  such  collector,  to  prosecute 
for  any  iorfeiti;ire  that  may  be  incurred  under  this  act* 

Sec.  7.  And  be  it  furthtr  enacted,  That  the  collector  of 
every  port  of  entry  m  the  United  States  shall  send  a  list  of 
the  seamen  registered  under  this  act,  once  every  three 
months,  to  the  Secretary  of  State,  together  with  an  account 
of  such  impressments  or  detentions,  as  shall  appear,  by  the 
protests  ot  the  masters,  to  have  taken  place. 

Sec*  8.  And  be  it  farther  enacted.  That  the  first,  second 
and  third  sections  of  this  act  shall  be  in  fprce  for  one  year, 
and  from  thence  to  the  end  of  the  next  session  of  Congress 
thereafter,  and  no  longer. 

[This  act  passed  May  tzoeniy^ght,  1796.] 


AnActfor^  thereliefofsick  and  disabled  Seamen. 

Sec*  1*  JdE  t/  enacted  by  the  Senate  and  House  of  Represent' 
tatioes  of  the  United  States  of  America,  in  Congress  assent 
bled,  That  from  and  after  the  first  day  of  September  nextf 
the  master  or  owner  of  every  ship  or  vessel  of  the  United 
States,  arrivmg  from  a  foreign  port,  into  any  port  of  the 
United  States,  shall,  before  such  ship  or  vessel  shall  be  ad- 
mitted to  an  entry,  render  to  the  collector  a  true  account  of 
the  number  of  seamen,  that  shall  have  been  employed  on 
board  such  vessel,  since  she  was  last  entered  at  any  port  in- 
^e  United  States,  and  shall  pay  to  the  said  collector,  at 
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ed  io  deduct,  after  die  first  day  of  SexMember  next,  horn 
tfie  pay  thereafter  to  become  one,  of  die  officers,  seameft 
and  marines  of  the  navy  of  the  United  States,  at  the  rate 
of  twentj  cents  per  month,  for  ereij  siidi  officer,  seaman 
ud  marine,  and  to  pay  the  same  quarter-annually  to  die 
Secretary  of  the  Treasoiy,  to  be  applied  to  the  same  pur- 
poses, as  the  money  collected  by  Tirtue  of  the  abore-men- 
tionea  act  is  appn^xiated* 

Sec  3.  Jnd  be  itjurthir  enacui,  Hat  die  officers,  sea- 
men and  marines  of  the  navy  of  the  United  States,  shall 
be  ent&led  to  receive  the  same  benefits  and  advantages, 
as  by  the  act  above-mentioned,  are  provided  for  die  relief 
of  the  sick  and  disabled  seamen  of  tlie  merchant  vessek 
United  States. 

[ThiM  act  painJi  MarA  two,  i799.1 


An  Act  to  receive  andconttmie  mforct^  certmn  parts 
ofiht  ^*Act  for  the  relief  and  protection  of  A- 
meriean  seamcn^^^  and  to  amend  the  same. 

Sec  1*  JdE  it  enacted  hf  the  Senate  and  House  of  Repnset^ 
tathes  <fihe  Umted  States  of  America,  in  Congress  asstsMed, 
That  the  first,  second  and  third  sections  of  the  act,  endded, 
'^  An  act  for  the  relief  and  protection  of  American  sea- 
men,'' ^U  be  and  hereby  are  revived  and  continued  in 
force  for  one  year. 

Sec.  2.  And  he  it  further  enacUdj  That  the  Secretary  of 
State  shall  be,  and  hereby  is  required  to  lay  before  Con- 

Sress,  within  ten  days  after  the  c(»nmencement  of  each  or* 
inary  session,  an  annual  statement,  containing  an  abstract 
of  all  the  returns  made  to  him,  by  the  collectors  of  the  dif- 
ferent ports,  pursuant  to  the  said  act,  and  of  the  communi- 
cations received  by  him,  from  the  agents  employed  by  vir- 
tue of  the  same,  in  foreign  countries* 

ITnis  act  passed  Mardhtioo^  1799.} 

An  Act  to  amend  an  act,  entitled  '^An  Act  for  the 
relief  of  sick  and  disabled  seamen'^  and  for  other 
purposes. 

IJE  it  enacted  Ijf  Ihe  Senate  and  Home  of  Hepresentativts  of 
^.  United  States  of  America^  in  Congress  assembledj  That  the 
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mODiea  heretofore  collect^  in  pursuaace  of  th^  several 
acta  ^  for  the  relief  of  sick  s^nd  ms^bled  seameD,'^  and  a( 
present  unexpended,  toother  wi^  tbe  moaiea  hereafter  to 
De  collected  by  autl^ontv  of  the  before  mentioned  acts, 
!^all  constitute  a  general  figiid,  yi\nch  the  Presideot  of  the 
United  States  shaU  use  and  empjojr  as  circumstances  shall 
require  for  the  benefit  and  convenience  of  si^k  and  disa* 
bled  American  seamen:  Prcroided^  that  the  sum  of  fifteen 
diousand  dollars  be,  and  the  same  is  hereby  appropriated 
for  the  erectionof  an  hospitalin  the  district  ofMas^achusetts* 

Sec.  ^  And  be  it  further  enacted.  That  it  shdl  be  lawful 
for  the  President  of  the  United  States  to  cause  such  mea- 
sures to  be  taken  as,  in  his  opinion,  may  be  expedient  for 
providing  convenient  accommodations,  medical  assistance, 
necessary  attendance,  and  supplies  for  the  relief  of  sick  or 
disabled  seamen  of  the  Unitra  States,  who  may  be  at  or 
near,  the  port  of  New  Qrleans,  in  case  the  same  c^h  be 
done  with  the  assent  of  the  government,  having  junsdic- 
tion  over  the  port;  and  for  this  purpose,  to  estabfaEsh  such 
regulations,  and  to  authorize  the  employment  of  such  per 
Qons^as  he  may  iudge  proper ;  and  that  for  defraying  the 
expense  thereof,  a  sum  not  exceeding  three  thousand  dol- 
lars be  paad.  out  of  an j  monies  arismg  from  the  said  fimd 
not  otherwise  appropriated. 

Sec.  3.  And  be  it  further  enacted^  That  from  and  after 
die  thirtieth  day  of  June  next,  the  master  of  every  boat, 
raft  or  flat,  belonging  to  any  citizen  of  the  United  States, 
which  shall  go  down  the  Mississippi  with  intention  to  pro- 
ceed to  New  Orleans,  shall,  on  his  arrival  at  ^  fort  Adams, 
render  to  the  collector  or  naval  officer  thereof,  a  true  ac- 
count of  the  number  of  persons  employed  on  board  such 
boat,  raft  or  flat,  and  the  time  that  each  person  has  been 
so  employed,  and  shall  pay  to  the  said  collector  or  naval 
ofiicer  at  the  rate  of  twenty  cents  per  month,  for  every 
person  so  employed,  which  sum,  he  is  hereby  authorized 
to  retain  out  of  the  wages  of  such  person :  and  the  said  col- 
lector or  naval  officer  shal)  not  give  a  clearance  for  such 
boat,  raft  or  flat,  to  proceed  on  her  voyage  to  New  Orleans, 
until  an  account  be  rendered  to  him  of  the  number  of  per- 
sons employed  on  board  such  boat,  raft  or  flat,  and  the 
money  paid  to  him  by  th^  master  or  owner  thereof:  and  if 
any  such  master  shall  render  a  false  account  of  the  number, 
of  persons,  and  the  length  of  time  they  have  severally  been 
employed,  as  is  herein  required,  he  shall  forfeit  and  pay 
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fiAy  dollars,  which  shall  be  applied  to,  and  shall  make  a 
mil  ot,  the  said  eeoeral  fund  for  the  purposes  of  this  act : 
rraoididf  that  ail  persons  employea  in  navigating  any 
such  boat,  raft  or  flat,  shall  be  considered  as  seamen  of 
the  United  States,  and  entitled  to  the  relief  extended  by 
law  to  sick  and  disabled  seamen* 

Sec.  4.  And  be  xtJurQur  enacted^  That  the  President  of 
the  United  States  be,  and  he  is,  hereby  authorized  to  nom- 
inate  and  appoint  for  the  port  of  New  Orleans,  a  fit  person 
to  be  director  of  the  marine  hospital  of  the  United  States, 
whose  duties  shall  be  in  all  instances  the  same  as  thedirectors 
of  the  marine  hospital  of  the  United  States,  as  directed  and 
required  by  the  act,  entitled  ^  an  act  for  the  relief  of  sick 
and  disabled  seamen-" 

Sec.  5.  And  be  it  Jiirtker  enacted.  That  each  and  every 
director  of  the  marme  hospitals  within  the  United  States, 
shall,  if  it  can  with  convenience  be  done,  admit  into  the 
hospital  of  which  he  is  director,  sick  foreign  seamen,  on 
the  application  of  the  master  or  commander  of  any  foreign 
Tessei  to  which  such  sick  seamen  may  belong ;  and  each 
seaman  so  admitted,  shall  be  subject  to  a  charge  of  seven- 
ty-five cents  per  day  for  each  day  he  may  remain  in  the 
hospital,  the  payment  of  which  the  master  or  commander 
of  such  foreign  vessel  shall  make  to  the  collector  of  the 
district  in  which  such  hospital  is  situated :  and  the  collect- 
or shall  not  grant  a  clearance  to  any  foreign  vessel,  Until 
the  money  due  from  such  master  or  commander,  in  man*- 
ner  and  K>rm  aforesaid,  shall  be  paid ;  and  the  director  of 
each  hospital  is  hereby  directed  under  the  penalty  of  fifty 
dollars,  to  make  out  the  accounts  against  each  foreign  sea- 
man that  may  be  placed  in  the  hospital,  under  his  direc- 
tion, and  render  the  same  to  the  collector. 

Sec.  6.  And  be  it  further  enacted,  TTiat  the  collectors  shall 
pay  the  money  collected,  by  virtue  of  this  and  the  act  to 
which  this  is  an  amendment,  into  the  treasury  of  the  Uhi^ 
ted  States,  and  be  accountable  therefor,  ana  receive  the 
same  commission  thereon,  as  for  other  money  by  them 
collected. 

Sec.  7.  And  be  it  further  enacted,  That  each  and  every 
director  of  the  marine  hospitals  shall  be  accountable  at 
the  treasury  of  the  United  States  for  the  money  by  them 
received  in  the  same  manner  as  other  receivers  of  public 
money,  and  for  the  sums  by  them  expended  shall  be  al- 
lowed a  commissbn  at  the. rate  of  one  per  cent. 
[This  actjpofsed  May  three^  1B03.] 
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An  Act  supplementary  to  the  "  Act  concerning  Con- 
suls and  Vice-ConsuUy  and  for  thejurther  pro- 
tectum  of  American  Seamen.^ 

JSE  it  enacted  by  the  Senate  and  House  of  Rqfresentatives  of 
the  United  States  ofJlmericd^  in  Congress  assembled^  That  be- 
fore a  clearance  be  granted  to  any  vessel  bound  on  a  for- 
eign voyage,  the  master  thereof  shall  deliver  to  the  col- 
lector x)f  the  customs,  a  list,  containing  the  names,  places 
of  birth  and  residence,  and  a  description  of  the  persons 
who  compose  his  ship's  company,  to  which  list  the  oath  or 
affirmation  of  the  captain  shall  be  annexed,  that  the  said 
list  contains  the  names  of  his  crew,  together  with  the  pla- 
ces of  their  birth  and  residence,  as  far  as  he  can  ascertain 
them,  and  the  said  collector  shall  deliver  him  a  certified 
copy  thereof,  for  which  the  collector  shall  be  entitled  to 
receive  the  sum  of  twenty-fiye  cents ;  and  the  said  master 
shall  moreover  enter  mto  bond  with  sufficient  security,  in 
the  sum  of  four  hundred  dollars,  that  he  shalf  exhibit  the 
aforesaid  certified  copy  of  the  list  to  the  first  boarding  of- 
ficer, at  the  first  port  in  the  United  States,  at  which  he 
shall  arrive  on  his  return  thereto,  and  then  and  there  also 
produce  the  persons  named  therein,  to  the  said  boarding 
officer,  whose  duty  it  shall  be  to  examine  the  men  with 
such  list,  and  to  report  the  same  to  the  collector,  and 
it  shall  be  the  duty  of  the  collector  at  the  said  port  of  ar- 
rival, (where  the  same  is  different  from  the  port  from  which 
the  vessel  originally  sailed)  to  transmit  a  copy  of  the  list 
so  reported  to  him,  to  the  collector  of  the  port^rom  which- 
said  vessel  originall/ sailed :  Provided^  That  the  said  bond 
shall  not  be  forfeited  on  account  of  the  said  master  not 
producing  to  the  first  boarding  officer,  as  aforesaid,  any  of 
the  persons  contained  in  the  said  list,  who  may  be  discharg- 
ed in  a  foreign  country  with  the  consent  of  the  consul,  vice- 
consul,  commercial  agent,  or  vice-commercial  agent  there 
residing,  signified  in  writing,  under  his  hand  and  official 
seal,  to  be  produced  to  the  collector  with  the  other  persons 
composing  the  crew  as  aforesaid ;  nor  on  account  of  any 
such  person  dying  or  absconding,  or  being  forcibly  im- 
pressed into  other  service,  of  which  satisfactory  proof  shall 
be  then  also  exhibited  to  the  collector. 

Sec.  2.  And  be  it  enacted,  That  it  shall  be  the  duty  of 
every  master  or  commander  of  a  ship  or  vessel,  belong- 
ing to  citizens  of  the  United  States  who  shall  sail  from  any 
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port  of  the  United  States  after  the  $rst  da^  of  May  ne^ 
on  his  arrival  at  a  foreign  port,  to  deposit  his  register,  sea- 
letter,  and  Mediterranean  passport  with  the  consul,  vice* 
consul,  commercial  agent,  or  vice-commercial  agent,  (if  any 
there  be  at  such  port))  that  in  case  of  refusal  or  neglect  of 
the  ^aid  mastei'  or  commander,  to  deposit  the  said  papers 
as  aforesaid,  he  shall  forfeit  and  pay  five  hundred  dollars, 
to  be  recovered  by  the  said  consul,  vice  consul,  commer- 
cial agent,  or  vice-commercial  agent,  in  his  own  name  for 
the  benefit  of  the  United  States,  in  any  court  of  competent 
jurisdiction ;  and  it  shall  be  the  duty  of  such  consul^  vice- 
consul,  commercial  agent,  or  vice-commercial  aeent,  on 
such  master  or  commander  producing  to  him  a  clearance 
from  the  proper  officer  of  the  port,  where  his  ship  or  vessel 
may  be,  to  aeliver  to  the  said  master  or  conmiander  all  of 
his  said  papers,  Provided,  such  master  or  commander  shall 
have  complied  with  the  provisions  contained  in  this  act,  and 
those  of  the  act  to  which  this  is  a  supplement 

Sec.  3.  Jlnd  be  iijuriher  macttd.  That  whenever  a  ship 
or  vessel  belonging  to  a  citizen  of  the  United  States,  shall 
be  sold  in  a  foreign  country,  and  her  company  discharged, 
or  when  a  seaman  or  mariner,  a  citizen  of  the  United 
States,  shall,  with  his  own  consent,,  be  discharged  in  a 
foreign  country,  it  shall  be  the  duty  of  the  master  or' 
commander  to  produce  to  the  consul,  vice  consul,  commer-^ 
cial  agent,  or  vice-commercial  agent,  the  Ust  of  hisship^s' 
company,  certified  as  aforesaid,  and  to  pay  to  such  consul, 
vice-consul,  commercial  agent,  or  yice-commercial  agent,* 
for  every  seaman  or  manner  so  dischar^d,  being  desig- 
nated on  such  list  as  a  citizen  of  the  United  States,  three 
months  pay,  over  and  above  the  wages  which  may  then 
be  due  to  such  mariner  or  seaman,  two  thirds  thereof  to  be' 
paid  by  such  consul,  or  commercial  ag^nt,  to  each  seaman 
or  mariner  so  discharged,  upon  his  engagement  on  board 
of  an^  vessel  to  return  to  the  United  States,  and  the  other 
remaming  third  to  be  retained  for  the  purpose  of  creating 
a  fund  for  the  payment  of  the  passages  of  seamen  or  mari- 
ners, citizens  of  the  United  States,  who  may  be  desirous  of 
returning  to  the  United  States,  and  for  the  maintenance  of 
American  seamen  who  may  be  destitute,  and  may  be  in 
such  foreign  port,  and  the  several  sums  retained  for  such 
fund  shall  be  accouned  for  with  the  treasury  every  six 
months  by  the  persons  receiving  the  same. 

Sec.  4.  And  be  it  further  enacted.  That  it  shall  be  the  du^ 
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ty  of  the  consuls,  vice-consuls,  commercial  agents,  vice- 
commercial  agents  of  the  United  States,  from  time  to  time 
to  provide  for  the  mariners  and  seamen  of  the  United 
States,  who  may  be  found  ^lestitute  within  their  districts 
respectively,  sufficient  subsistence  and  passages  to  some 
port  in  the  United  States,  in  the  most  reasonable  manner, 
at  the  expense  of  the  United  States,  subject  to  such  in- 
structions as  the  Secretary  of  State  shall  give ;  and  that  all 
masters  and  commanders  of  vessels  belonging  to  citizens 
of  the  United  States,  and  bound  to  some  port  of  the  same, 
are  hereby  required  and  enjoined  to  take  such  mariners  or 
ieamen  on  board  of  their  siiips  or  vessels,  at  the  request 
of  the  said  consulls,  vice-consuls,  commercial  agents  or  vice- 
commercial  agents  respectively,  and  to  transport  them  to 
the  port  In  the  United  States  to  which  such  ships  or  ves- 
sels may  be  bound,  on  such  terms  not  exceeding  ten  dol- 
lars for  each  person,  as  may  be  agreed  between  the  said 
master  and  consul,  or  commercial  agent.  And  the  said 
mariners  or  seamen  shall,  if  able,  be  bound  to  do  duty  on 
board  such  ships  or  vessels  according  to  their  several 
iibilities ;  Pr&videdj  That  no  master  or  captain  of  any  ship 
•r  vessel  shall  be  obliged  to  take  a  greater  number  than 
two  men  to  every  one  hundl*ed  tons  burthen  of  the  said 
ship  or  vessel,  on  any  one  voyage ;  and  if  any  such  cap- 
tain or  master  shall  refuse  the  same  on  the  request  or  or- 
der of  the  consul,  vice-consul,  commercial  agent  or  vice- 
commercial  agent,  such  captain  or  master  shall  forfeit  an^ 
pay  the  sum  of  one  hundred  dollars  for  each  mariner  or 
seaman  so  refused,  to  be  recovered  for  the  benefit  of  the 
United  States  in  any  court  of  competent  jurisdiction*  And 
the  certificate  of  any  such  consul  or  conunercial  agent  giv- 
en under  his  hand  and  official  seal,  shall  be  prima  fadt 
evidence  of  such  refusal  in  any  court  of  law  having  juris- 
diction for  the  recovery  of  the  penalty  aforesaid* 

Sec*  5*  And  ht  it  further  enacted^  That  the  seventh  and 
eighth  sedtibn  of  the  act,  entitled,  **  An  act  concerning  con- 
suls and  vice^onsuls,^'  be  and  the  same  are  hereby  repeal- 
ed ;  and  that  the  Secretary  of  State  be  authorized  to  re- 
imMrse  the  consuls,  vice-consuls,  commercial  agents,  or 
vice-commercial  agents,  such  reasonable  sums  as  they  may 
heretofore  have  advanced  for  the  relief  of  seamen,  though 
the  same  AhoUld  exceed  the  rate  of  twelve  cents  a  man  per 
diem* 

Sec*  6*  And  be  itjuriher  enacted^  That  it  shall  and  may 
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be  lawful  for  eveiy  consul,  vice-consul,  commefcial  agent 
and  viceH^ommercial  agent  of  the  United  States,  to  take 
and  receive  for  every  certificate  of  discharge  of  any  sea- 
man or  mariner  in  a  foreign  port  fifty  cents ;  and  for  com- 
mission on  paying  and  receiving  the  amount  of  wages  pay- 
able on  the  discharge  of  seamen  in  foreign  ports,  two  and 
a  half  per  centum. 

Sec*  7.  And  he  it  further  enacted^  That  if  any  consul, 
vice^onsul,  commercial  agent  or  viceK:ommercial  aeent, 
.shall  falsely  and  knowingly  certify,  that  property  belong- 
'  ing  to  foreigners  is  pro{>erty  belongmg  to  citizens  of  the 
United  States,  he  shall  on  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  and  pay  a  fine  not  exceed- 
ing ten  thousand  dollars,  at  the  discretion  of  the  court,  and 
be  imprisoned  for  any  term  not  exceeding  three  years* 

Sec.  8.  And  be  it  further  enacted^  That  if  any  consul, 
vice-consul,  commercial  agent  or  vice-commercial  agent, 
shall  grant  a  passport  or  other  paper  certifying  that  any 
alien.  Knowing  him  or  her  to  be  such,  is  a  citizen  of  the 
United  States,  he  shall  on  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  and  pay  a  fine  not  ex- 
ceeding o6e  thousand  dollars. 

{This  act  passed  February  <wen/y-e^,  1803.] 


Part  of  an  Act  concerning  Consuh  and  Fice-Con- 
suhy  and  for  the  Jurther  protection  of  American 
seamen. 

IjE  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America,  in  Congress  assembled,  That 
all  powers  of  attorney  for  the  transfer  of  any  stock  of 
the  United  States,  or  for  the  receipt  of  int^est  there- 
on, executed  in  a  foreign  country,  since  the  thirtieth 
day  of  June,  one  thousand  eight  hundred  and  three,  ac* 
cording  to  the  forms  in  use,  at  the  treasury  of  the  United 
States,  prior  to  the  said  thirtieth  day  of  June,  one  thousand 
eight  hundred  and  three,  shall  be  valid  to  all  intents  and 
purposes  ;  any  provision  m  the  aforesaid  section,  Jiereby 
repealed,  to  the  contrary  notwithstanding. 

[7^  act  passed  March  twenty^evenih^  1804-] 
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No.  KIV. 
An  Act  providing  far  salvage  in  cases  of  recapture. 

Sec.  l.tfEtf  enatttihy  the  Senate  and  House  of  Representit 
iivts  of  the  United  States  of  America,  in  Congress  assembled. 
That  when  a  vessel,  other  than  a  vessel  of  war  ot  privateer, 
or  when  any  goods  which  shall  hereafter  be  taken  as  prize 
by  any  vessel,  acting  under  authority  from  the  government 
of  the  United  States,  shall  appear  to  have  before  belonged 
to  any  person  or  persons,  resident  within,  or  under  the  pro- 
tection of,  the  United  States,  and  to  have  been  taken  by  an 
tnemy  of  the  United  States,  or  under  authority,  or  pretence 
of  authority,  from  any  prince,  government  or  state,  against 
which  the  United  States  have  authorized,  or  shall  author- 
ize defence  or  reprisals,  such  vessel  or  goods  not  having 
been  condemned  as  prize  by  competent  authority,  be- 
fore the  recapture  thereof,  the  same  shall  be  restored  to 
the  former  owner  or  owners  thereof,  he  or  they  payine  for 
^nd  in  lieu  of  salvage,  if  retaken  by  a  public  vessel  of  the 
'  United  States,  one  eighth  part,  and  if  retaken  by  a  private 
vessel  of  the  United  States,  one  sixth  part,  of  the  true  val- 
ue of  the  vessel  or  goods  so  to  be  restored,  allowing  and  ex- 
cepting all  imposts  and  public  duties  to  which  the  same  may 
be  liable.  And  if  the  vessel  so  retaken  shall  appear  to 
have  been  set  forth  and  armed  as  a  vessel  of  war,  before 
such  capture  or  afterwards,  and  before  the  retaking  there- 
of as  aforesaid,  the  former  owner  or  owners,  on  the  restora- 
tion thereof,  shall  be  adjudged  to  pay  for  and  in  lieu  of 
salvage,  one  moiety  of  the  true  value  of  such  vessel  of  war, 
er  privateer.      *  ' 

Sec.  2.  And  he  it,  further  enacted.  That  when  any  vessel 
or  goods  which  shall  hereafter  be  taken  as  prize,  by  any 
vessel  acting  under  authority  from  the  government  of  the 
United  States,  shall  appear  to  have  before  belonged  tc^  the 
United  States,  and  to  have  been  taken  by  an  enemy  of  the 
United  States,  or  under  authority,  or  pretence  of  authority 
from  any  prince,  government  or  state,  against  which  the 
United  States  have  authorized,  or  shall  authorize  defence 
or  reprisals,  such  public  vessel  not  having  been  condemned 
as  prize,  by  competent  authority,  before  the  recapture 
thereof,  the  same  shall  be  restored  to  the  United  States. 
And  for  and  in  lieu  of  salvage,  there  shall  be  paid  from  the 
Treasury  of  the  United  Stat^  pursuant  to  the  final  decree 
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which  shall  be  made  in  such  case  bj  anj  court  of  the  Uni- 
ted States,  having  competent  jurisdiction  thereof,  to  the 
parties  who  shall  be  thereby  entitled  to  receive  the  same, 
tor  the  recapture  as  aforesaid,  of  an  unarmed  vessel,  or 
any  goods  therein,  one  sixth  part  of  the  true  value  thereof 
when  made  by  a  private  vessel  of  the  United  States,  and 
one  twelfth  part  of  such  value  when  the  recapture  shsdl  be 
made  by  a  publid  armed  vessel  of  the  United  States  ;  and 
for  the  recapture  as  aforesaid  of  a  public  armed  vessel,  or 
any  goods  therein,  one  moiety  ot  the  true  value  thereof, 
when  made  by  a  private  vessel  of  the  United  States,  and 
one  fourth  part  of  such  value,  when  such  recapture  shaU 
be  made  by  a  public  armed  vessel  of  th^  Unitra  States. 

Sec.  S.  And  be  itjuriher  enacted^  That  when»any  vessel 
or  goods,  which  shall  be  taken  as  prize,  as  aforesaid,  shall 
appear  to  have  bef<H>e  belonged  to  any  person  or  persons, 
permanently  resident  within  the '  territory,  and  under  the 
protection  of  any  foreign  prince,  government  or  state,  in 
amity  with  the  United  States,  and  to  have  been  taken  by 
an  enemy  of  the  United  States,  or  by  authority,  or  pre- 
tence of  authority  from  any  prince,  government  or  state,  a- 
gainst  which  the  United  States  have  aitthorized,  or  shall 
.  authorize,  defence  or  reprisals,  then  such  vessel  or  goods 
shall  be  adjudged  to  be  restored  to  the  former  owner,  or 
owners  thereof,  he  or  they  paying  for  and  in  lieu  of  sal- 
vage, such  proportion  of  the  true  value  of  the  vessel  or 
goods  so  to  be  restored,  as  by  the  law  or  usage,  of  such 
prince,  government  or  state,  within  whose  territory  such  for- 
mer owner  or  owners  shall  be  so  resident,  shall  be  required- 
on  the  restoration  of  any  vessel  or  goods  of  a  citizen  of  the 
United  States,  under  like  circumstances  of  recapture,  made 
by  the  authority  of  such  foreign  prince,govemnient  or  state ; 
and  where  no  such  law  or  usage  shall  be  known,  the  same ' 
salvage  shall  be  allowed  as  is  provided  by  the  first  section 
of  this  act:  Providedj  That  no  such  vessel  or  goods  shall 
be  adjudged  to  be  restored  to  such  former  owner  or  own- 
ers, in  any  qase  where  the  same  shall  have  been,  before 
the  recapture  thereof,  condemned  as  prize  by  competent 
authority,  nor  in  any  case  where  by  the  lalv  or  usa^e  of 
the  prince,  government  or  state,  within  whose  territory 
such  former  owner  or  owner&shall  be  resident  as  aforesaid, 
the  vessel  or  goods  of  a  citizen  qf  the  United  States,  under 
like  circumstances  of  recapture,  would  not  be  restored  to 
|uch  citizen  of  the  United  States :  Praoided  ako^  that 
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BOthing  herein  shall  be  construed  to  contravene  or  alter 
the  terms  of  restoration  in  cases  of  recapture,  which  are  or 
shall  be  agreed  on  in  any  treaty  between  the  tJnited  States 
and  any  loreien  prince,  government  or  state. 

Sec.  4.  Aim  be  Ufiiriher  enacted^  That  all  sums  of  money 
which  may  be  paid  for  salvage,  as  aforesaid,  when  accru- 
ing to  any  public  armed  vessel,  shall  be  divided  to  and 
among  the  commanders,  oflScers  and  crew  thereof,  in  such 
proportions  as  are  or  may  be  provided  by  law,  respecting 
the  distribution  of  prize  money :  And  when  accruing  to 
any  private  armed  vessel,  shall  be  distributed  to  and  among 
the  owners  and  company  concerned  in  such  recapture  ac- 
cording to  their  agreements,  if  any  such  there  be  ;  and  in 
case  there  be  no  &uch  agreement,  then  to  and  among  such 
persons,  and  in  such  proportions,  as  the  court  havmg  ju^ 
risdiction  thereof  shall  appoint. 

Sec.  5.  And  he  itJurAer  enacted,  That  such  parts  of  any 
acts  of  Congress  of  the  United  States,  as  respect  the  sal- 
vage  to  be  allowed  in  cases  of  recapture,  shall  be,  and  are 
hereby  repealed,  except  as  to  cases  of  recapture  ms^d^  be- 
fore the  passing  of  this  act. 

IThts  act  passed  March  thirds  1800t] 


An  Act  to  prevent  the  issuing  of  Sea-Letters,  dr- 
ee// to  certain  vessels. 

OE  it  enacted  6y  the  Senate  emd  House  of  Jtipresentaihes  of 
the  United  States  of  America^  in  Congress  assembled^  That 
from  and  after  the  thirtieth  day  of  June  next,  no  sea-letter 
•t)r  other  document,  certiMng  or  proving  any  ship  or  ves- 
sel, to  be  the  property  o^a  citi;(en  of  the  united  States, 
shall  be  issuea,  except  to  ships  or  vessels  duly  registered, 
or  enrolled,  and  licenced,  as  ships  or  vessels  of  the  United 
States,  or  to  vessels  which  at  that  time  shall  be  wholly 
owned  by  the  citizens  of  the  United  States,  and  furnished 
with,  or  entitled  to  sea-letters  or  other  custom-house  docu- 
ments, any  law  or  laws,  heretofore  passed  to  the  contrary 
notwithstanding;  Provided  nevertheless^  that  no  sea-letter 
shall  be  issued  to  any  vessel,  which  shall  not  at  this  time 
be  furnished  or  entitfed  to  a  sea-letter,,  unless  such  vessel 
shall  return  to  some  port  or  place  in  the  United  States,  or 
territories  thereof,  on  or  before  the  said  thirtieth  day  of 
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DIGEST  OF  AMERICAN  DECISIONS. 


PART  I. 

I 

OWJfERS  OF  MERCHAJrr  SHIPS. 

1.  The  sale  of  a  ship  at  sea  is  not  complete  and  perfect| 
as  against  third  persons,  who  have  no  knowledge  of  the 
sale,  until  there  has  been  an  actual  delivery  of  the  ship  to 
the  purchaser. — Laxrih  ^  al.  vs.  Durante  xii*  Mass*  Rep.  54. 

2.  Thus,  where  a  ship  owned  by  partners  was  sold  by 
one  of  the  partners,  while  the  ship  was  at  sea,  and  another 
partner  afterwards  sold  and  delivered  the  ship  to  another 

Eerson,  who  had  no  knowledge  of  the  first  sale ;  it  was 
eld  that  the  second  purchaser  had  the  best  title  to  the 
property,  both  sales  being  hondfidt* — Ibid* 

3.  And,  if  a  ship  at  sea  be  mortgaged,  the  mortgagee 
must  take  the  possession  as  soon  as  may  be  on  her  re- 
turn, before  the  mortgage  is  complete. — Tne  President  ^c. 
of  the  Portland  Bank  vs.  Stubbs  and  al  vi.,423.  Putnam  vs» 
hutch^  viii.  287.  Lamb*  ^  al*  \s*  Durante  xii.  Mass*  Rip.  54. 

4.  But  a  conveyance  by  deed,  for  a  valuable  consider* 
ation,  of  a  vessel,  and  cargo  abroad  at  the  time  of  the  sale, 
is  good  and  valid,  even  against  creditors,  if  the  vendeie 
take  possession  of  the  property  as  soon  as  he  has  knowt 
edge  of  its  being  within  his  reach. — 77ie  President  Sic*  of 
the  Portland  Bank  vs.  Stacey  &  al*  iv.  661.  Putnam  vs. 
Dutch,  viii.  287.  Lamb  <$r  a/,  vs.  Durante  xii.  Mass*  Rep*  54. 

5.  The  purchaser  of  a  ship  abroad  must  take  it  subject 
to  all  incumbrances  on  the  sliip,  and  to  all  lawful  contracts^ 
which  the  master  had  before  made,  or  should  afterwards 
make  respecting  the  employment  of  the  ship ;  and  what- 
ever contracts  ne  might  lawfully  make  as  the  master  of 
the  ship  of  the  original  owners,  he  may  still  lawfully  make 
after  the  transfer,  until  he  has  notice  of  it ;  for  this  author- 
ity in  the  master  must  be  considered  as  recognized  by  ev- 
ery purchaser  of  a  ship  abroad,  or  manifest  mischief  and 
injustice  might  be  the  consequence. — The  President  <Jrc.  of 
the  Portland  Baank  vs.  StMbs  ir  al*  vu  422.  Lamb  ^  al*  vs. 
Durant,  xii.  Mass*  Rep*  54. 
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6.  Under  the  91st  section  of  the  act  of  congress  passed 
JHprch  9d,  1799,  for  the  collection  at  duties  to  entitle  an 
officer  of  a  revenue  cotter  to  a  share  of  the  ferfeitnre,  tbm 
information  given  by  him  most  be  of  such  a  nature,  as  to 
conduce  essentiallv,  ahhoogh  not  independently  of  other 
evidence,  to  a  forfeiture.  MrtmsUr  v.  Gebfon,  II  /oikiu* 
Rip.  200. 

I.  The  mere  naked  seizure  of  a  vessel  by  the  officers 
of  a  revenue  cutter,  does  not  give  any  right  to  a  share  of 
the  forfeiture.    A. 

8.  The  settlement  of  the  collector's  accounts  respecting 
the  proceeds,  and  distribution  of  forfeitures,  and  the  ex- 
penses attending  condemnation,  at  the  treasury  of  the  (/m- 
Ud  States,  is  to  be  received  ^  prima  facie  evioence  of  the 
&imess  and  correctness  of  sucn  settlement,    tb. 

9.  Where  a  contract  was  entered  into  for  the  sale  of  a 
vessel,  the  possession  of  which  was  taken  immediately, 
but  it  was  agreed  that  a  bill  of  sale  was  not  to  be  given 
Imtil  the  whole  of  the  purchase  money  was  paid,  and,  in 
the  mean  time,  the  register  stood  in  the  name  of  the  orig* 
inal  owner,  who,  however,  exercised  no  controul  over  the 
vessel  in  any  respect ;  it  was  held,  that  he  was  not  liable 
for  repairs  made  by  direction  of  the  master,  as  agent  for, 
and  on  the  credit  of  the  purchaser  between  the  time  of  ex- 
ecuting the  contract,  and  the  final  consummation  of  it,  by 
the  delivery  of  a  bill  of  sale,  but  that  the  person  furnish- 
ing the  repairs  must  look  to  the  purchase  for  payment. 
Lumard  md  JtPCarty  v.  Huniington  and  another ^  lb  Johns. 
Bep.  998. 

10.  The  shrp^s  register  is  not  evidence  of  the  owner- 
ship of  the  person  in  whose  name  it  stands.    t6. 

I I.  The  owner  as  well  as  master,  is  liable  for  repairs 
4one  upon  a  vesseL    Marguard  v.  Webb,  16  Johns.  Rep.  89. 

13.  A  regular  bill  of  sale  is  not  essential  to  transfer  the 
property  in  a  ship  or  vessel ;  but  the  same  passes  by  de- 
livery, like  any  other  chatteL  Wendorver  and  others  v. 
HogAoom  and  others,  7  Johns.  Rep*  308. 

13.  The  law  of  the  United  States  requiring  the  register 
to  be  inserted  in  the  bill  of  sale,.on  every  transfer  of  ihe 
vessel,  does  not  effect  the  validity  of  the  transfer,  but  only 
the  character  and  {vivileges  of  tne  vessel,  as  an 
ship.    A. 
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14.  A  tnorigage  of  a  ship,  out  of  possession  is  not  liable 
for  repairs  or  necessaries  furnished  the  ship.  M^Iniire  and 
Bradford  v*  Scott^  8  Johns*  Rep*  159. 

'  15«  Delivery  of  a  vessel  conveys  the  title,  the  sale  dif* 
lering  in  no  wise  from  the  sale  of  any  other  chattel.  Wen- 
dover  et  al.  v.  Hogeboom  et  a/.  Anthonys  J/isi  Prius,  1 20.    ' 

.     16.  A  bill  of  sale  is  not  essential  to  transfer  the  tide  to 
a  vessel,    ib, 

17.  In  the  case  of  registered  vessels,  a  bill  of  sale  reci- 
ting the  registry  is  requisite,  not  for^thepurJx>se  of  trans* 
ferrin£  the  title,  but  for  the  purpose  of  secunng  her  Amer- 
ican charactei**    id*  1 33.  n.  cu 

18.  Difference  between  the  laws  of  GrecU  Britain  and 
of  the  Urdied  States  in  this  particular,    ib. 

19.  The  registry  or  enrollment  of  a  ship  can  never  be 
evidence  for  the  owners.  JVmdoveret  al*  v*  Hogeboom^  Art* 
ihan^s  Jiisi  Prius,  130.  n.  a. 

20.  Nor  can  it  be  evidence  against  them,  unless  accom- 
panied by  pfoof  shewing  it  to  have  been  their  act.    ib. 

21.  Whether  the  mortgagee  of  a  ship,  not  in  possession^ 
is  answerable  for  repairs  done  upon  her  while  his  title  con- 
tinues, seems  a  question  not  yet  setded.  Tucker  vs.  Bu^ 
ington  et  aL    1 5  Mass*  Rep.  477. 

22.  But  where  one  took  an  unconditional  bill  of  sale 
of  a  vessel,  and  took  out  a  certificate  of  enrolment  in  his 
own  name,  he  was  held  answerable  for  such  repairs,  al« 
though  he  had  given  the  vendors  a  written  acknowledg- 
ment, that  the  conveyance  was  made  to  him  as  collateral 
security  for  a  debt  due  to  him,  with  a  promise  to  reconvcy 
on  payment  of  the  debt;  and  had  received  none  of  her 
earnings  nor  acted  in  any  manner  as  owner,    ih. 

23.  Where  one  hired  a  vessel  for  siit  months,  rendering 
to  her  owners  a  moiety  of  her  earnings,  and  sailed  in  her 
himselfas  master,  it  was  holden  that  he  was  so  far  the 
pwner  of  the  vessel,  that  he  could  not  be  charged  with 
barratry.     Tabard  et  al*  vs*  Loring*     16  Mass*  Rep*  336. 

24.  The  hiring  in  the  above  case  may  be  by  parole.  t6. 

25.  If  three  joint  owners  of  a  c&rgo  employ  me  master 
of  the  ship  to  sell  it  for  them,  and  he  afterwards  become 
interested  in  the  share  of  one  of  the  joint  owners,  he  can- 
not in  an  action  brought  against  hiiQ)  by  the  three  joint 


■ifi 


640  MOEST.    PARTIL 

owners  to  recorer  the  amount  of  the  sales,  set  off  his  share 
of  that  amount.     Young  vs.  Bhuk^  7  Crandi.  Rep.  565* 

26.  A  sale  of  a  vessel  by  the  authority  of  the  captors 
before  sentence  of  condemnation,  is  aflSrmed  by  such 
sentence,  and  is  good  ah  initio.  Wxlliam$  vs.  Armrmjd. 
1  Cnxndi.  R^.  AU. 

27.  Where  the  general  owner  of  a  ship  retains  the  pos- 
session, command  and  navigation  of  the  same,  and  con- 
tracts to  carry  a  cargo  on  freight  for  the  voyage,  the  char- 
ter-party is  to  be  considered  as  mere  affreightment  sound- 
ing m  covenant,  and  ^  freighter  is  not  clothed  with  the 
character  or  legal  responsibility  of  ownership,  but  the  gen- 
eral owner  is  to  be  considered  as  owner  for  the  vo  vage, 
and  if  he  be  master  he  cannot  commit  barratry*  Marca^ 
dier  vs.  Cha.  Ins.  Com.    8  Cranch.  49. 


PART.    II. 

J^M:RS(WS  employed  JJV  TBE  JVAVIOATIOJ^  of  MER' 

cBJurr  SBiPS. 

\.  When  the  progress  of  a  voyage  is  interrupted  in  a 
foreign  port,  either  by  a  capture  as  prize,  or  by  other  de- 
tentions or  casualties,  the  master  of  the  vessel  becomes  of 
necessity  an  authorized  aeent  for  the  owners,  freighters, 
insurers,  and  all  concemca ;  and  whatever  he  undertakes, 
and.  whatever  expen3es  he  may  incur,  for  the  benefit  of  all 
c(Hicemed,  become  a  charge  upon  them  respectively,  as 
much  as  when  incurred  under  a  special  authority  and  li- 
cense, or  pursuant  to  an  immediate  request. — Douglas  vs. 
Moody  ^  aL  ix.  Mass.  Rtp.  548. 

2.  And,  in  case  of  the  capture  of  a  ship,  the  master  is 
bound  to  stay  by  the  ship,  to  see  to  hqr  preservation,  and 
to  endeavour  to  obtain  her  discharge ;  and  he  has  (iower 
to  engage  necessary  aid  for  that  pur]X)6e. — Lemon  vs. 
WaJUctr  &  aL  ix.  Mass.  Rep.  404. 

3.  Where  the  master  of  a  vessel,  who  had  signed  a  bill 
of  ladipg  promising  to  deliver  goods  to  the  owner,  unless 
prevented  by  unavoidable  accidents,  had  received  instrucr 
tions  from  the  owner  of  the  goods  to  manage  with  them 
as  certain  other  persons  shoold  direct,  who  ^ve  the  master 
an  unlimited  discretion  to  exercise  his  own  judgment  in  the 
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disposition  of  the  property;  it  was  held  that  he  was  justllP^ 
ed  in  departing  from  tl^e  strict  letter  of  the  bill  of  ]ading,.if  ^ 
his  conduct  were  discreet  and  prudent,  and  influenced  by  a 
regard  for  the  ihterest  of  his  employer ;  and  that  nothing 
short  of  gross  negl^ence  or  fraud  would  render  him  liable  in 
case  of  any  misfortune. — Forrester  vs.  Dodge^m.  M.  R,  565. 

4.  When  necessary  supplies  are  to  be  furnished  for  a 
vessel  on  her  voyage,  and  from  home,  the  merchant  may 
furnish  them  on  tne  credit  of  the  vessel,  by  taking  an  by* 
pothecation  i  or  on  the  credit  of  the  master  with  his  con- 
sent; or  on  the  credit  of  all  who  are  owners  at  the  time  ^ 
the  supplies  are  furnished ;  because  they  have  the  use  and 
benefit  of  them. — Hussey  vs.  Mlen^  aL  yi.  Mass.  Rep.  163. 
James  vs.  Bixly  <$r  oL  xi.  Mass.  Rep.  34. 

5.  All  the  partowners  of  a  vessel  are  liable  for  sup- 

Elies  furnishea  for  the  vessel,  although  all  the  part-owners 
e  not  known  to  him  who  jfurnished  the  supplies.r— C%(^ 
man  vs.  Durant  ^  al.  x.  Mass.  Rep.  47. 

6.  But,  if  the  person  furnishing  the  supplies  take  a  ne- 
gotiable note  therefor,  from  either  of  the  part-owners,  the 
original  contract  is  discharged,  and  he  can  have  no  reme- 
dy against  the  other  part-owners. — Rnd. 

7.  If  the  master  of  a  vessel  procure  necessary  repairs 
to  be  made,  without  any  express  contract,  an  implied  obli- 
gation arises,  as  well  against  the  owners  as  against  himself, 
to  pay  for  such  repairs. — James  vs.  Bixby  ^  al.  xi.  M.  R.  34. 

^  8.  But,  if  there  be  a  special  pi-omise  by  the  master,  the 
owner  is  not  liable;  and,  e  converso^  where  there,  is  a  spe- 
cial promise  by  the  owner,  the  master  is  discharged  from 
aby  obligation. — Ibid. 

9.  And,  if  a  ship  be  repaired  under  the  eye*  of  the  own- 
er, there  is  an  implied  promise  on  his  part  to  pay  for  the 
work ;  the  law,  in  such  case,  presuming  a  request,  if  the 
owner  suffer  the  work  to  proceed. — Ibid. 

10.  But,  if  thfe  owner  of  the  ship  have  employed  some 
person  to  procure  the  work  to  be  done,  to  whom  the  work- 
men engaged  themselves,  and  on  whose  credit  they  per- 
formed the  work,  the  owner  will  not  be  liable. — Ibid. 

11.  And,  if  a  person  to- whom  a  ship  is  consigned  pro- 
cure repairs  to  be  done  upon  the  ship,  without  having  any 
express  authority  for  the  purpose^  and  without  pretending 
to  act  as  the  agent  of  another  in  the  contract,  and  the  me* 
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i^ic  should  trust  to  him  altc^ether,  the  owner  will  not 
be  liable  to  the  mechanic  for  the  woriu — Ibidm 

12«  Yet  it  is  in  the  power  of  a  merchant  abroad  to 
procure  repairs  to  be  done  upon  a  ship  conagned  to  him, 
without  making  himself  liable  for  the  expenses,  b^  disckv 
sbg  his  principal,  and  expressly  stating  that  he  tumself  is 
not  to  be  looked  to  for  payment* — Ibial 

13.  If  a  part  only  of  the  owners  of  a  vessel  charter  the 
vessel,  and  execute  a  charter-party  for  themselves  and  the 
other  owners,  the  hirers  can.  have  no  remedy  for  the  re- 
pairs, but  upon  the  charter-party,  against  those  who  exe- 
cuted it. — Kimball  vs.  Tudcer  A'  al.  x.  Mtus.  Rtp*  193. 

1 4.  In  a  contract  of  charter-party,  where  the  owner  con- 
tracts with  the  hirer  that  the  vessel  shall  be  staunch,  strong, 
and  suitably  provided  and  apparelled  with  all  things  nec- 
essary for  such  a  vessel  and  tne  voyage  to  be  undertaken, 
it  is  necessarily  understood  that  every  defect  of  the  vessel 
happening  abroad^'  in  the  course  of  the  voyage,  is  to  be  re- 
paired by  the  hirer  and  employer,  f<Nr  vrnich  he  b  to  be 
reimbursed  by  the  owner* — ibiJL 

15«  A  merchant  at  home,  sending  his  ship  abroad,  is 
presumed  to  know  the,  customs  and  usages  of  the  port  to 
which  he  sends  her ;  and,  when  he  sends  his  ship  thither, 
he  is  liable  for  all  cqstomary  charges  and  expenses^ — JVm" 
ihrop  vs.  CarUton^  xii*  Mass.  Rep.  4. 

16.  And  even  if  an  action  at  law  would  not  lie  against 
his  agent  or  consignee  for  any  debt  incurred  by  the  ship, 
or  in  relation  to  the  ship ;  yet,  if  an  action  would  lie  against 
the  owner,  or  if  the  agent  or  consignee,  beifig  bound  in 
honour  to  pay  according  to  the  usage  of  the  place,  shall 
pay  the  dept,  in  confidence  that  what  is  customary  among 
merchants  will  be  allowed  by  his  principal,  he  shall  be  re- 
imbursed ;  for  the  owner  is  presumed  to  authorize  every 
thing  to  be  done  by  the  consignee,  which  the  custom  of 
the  place,  where  the  vessel  is,  shall  require  to  be  done. — 
Ibid. 

17.  Thus,  where  the  consignee  of  a  ship  paid  the  char- 
ges of  the  last  sickness  and  funeral  of  the  master,  accord- 
ing to  the  custom  of  the  place  where  the  ship  was,  the 
owner  was  held  to  reimburse  the  money  so  paid  by  the 
consignee. — Ibid. 

18.  Where  an  outward  voyage  and  a  homeward  voy- 
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age  are  spoken  of  in  a  contract  as  distinct^  "the  freight  bc- 
-comes  due  upon  the  performance  of  each  voyage;  and 
any  other  expressions,  descriptive  of  a  voyage  or  adven- 
ture, consisting  of  several  distinct  and  separate  voyages 
or  passages,  are  within  the  same  reason  and  governed 
by  the  same  rule. — Brown  vs.  Hunt  ^  ah  xi.  Mass*  Rep.  46. 

19.  Where,  after  a  cargo  had  been  put  on  board  a  ves- 
sel, she  was  prevented  from  sailing  by  an  embargo,  and 
the  master,  with  the  consent  of  the  owner  of  the  cargo, 
proceeded  to  another  port  to  wait  the  termination  of  tne 
embargo,  where  the  cargo  was  discharged  and  sold  in  con- 
sequence of  the  voyage  becoming  illegal ;  it  was  held  that 
no  freight  was  due  for  the  transporting  of  the  cargo  from, 
the  port  of  lading  to  the  place  where  it  was  discharged ; 
although  the  cargo  had  become  more  valuable  by  the  re- 
moval.— Brornn  vs.  Delano  ^  oi.  xii.  Mass,  Rep*  370. 

20.  The  master  of  a  vessel,  in  which  goods  are  carried 
on  freight,  is,  by  the  terms  of  the  contract,  entitled  to  de- 
mand and  receive  the  freight  moneys  or  price  at  which  the 

Sods  are  to  be  x:arried  and  delivered ;  and  he  may  retain 
e  goods  until  the  frei^t  is  paid ;  and  when  it  is  paid  he 
has  me  same  right  in  the  money,  that  a  factor  or  consignee 
has  in  the  goods  of  the  principal  or  consignor,  for  whom 
money  has  been  advanced,  or  any  liabilities  have  been  in- 
curred in  consequence  of  the  employment  or  consign- 
^ment. — Lewis  vs.  Hancockj  xi.  Mass.  Rep.  1% 

21.  Where  a  contract  was  entered  into  between  a  ship- 
per of  goods  and  the  ship-owner,  that  the  goods  should  be 
carried  to  a  foreign  market,  on  the  account  and  risk  of  the 
shipper,  and  that  the  nett  proceeds  of  the  sale  there,  after 
deducting  freight  and  commissions,  should  be  paid  to  the 
shipper  within  a  certain  time  after  the  arrival  of  the  ship 
at  ner  port  of  discharge  on  her  return  voyage ;  it  was  held 
that  the  shipper  was  bable  for  no  losses  incurred  on  the 
return  voyage,  but  was  entitled  to  i-eceive  the  nett  pro- 
ceeds of  his  goods,  after  deducting  the  freight  and  commis- 
^jipns;  notwithstanding  a  loss  by  stranding,  if  the  ship 
oj;ijght  have  gone  to  her  intended  port  of  discharge,  after 
having  been  repaired;  and  notwithstanding  the  shipper  had 
caused  his  interest  to  be  insured  for  the  homeward  aswell  as 
the  outward  voyage. — Wallis  ^  al.  vs.  Cook^  x.  M.  R.  510. 

22.  The  owner  of  a  ship  is  not  liable  for  goods  clandes- 
tinely taken  on  board  by  the  master,  where  the  owner  is 
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present  and  has  tilt  nanagaaeBKrf  the  wjags  Usvel^  or 
where  he  has  an  agent  mth  whom  he  entrnsts  that  bus^ 
ness,  leaving  nothine  to  the  master  bat  the  care  of  sailinf 
and  directing  the  snip;  and  especially  when  the  sh^  is 
not  a  freighting  ship,  and  when  the  shipper  inu[ht  have 
known  the  limited  authority  of  the  master* — Walker  t^ 
Brewer,  xL  Mass*  Rep^  99. 

33*  But,  if  a  shipowner,  under  such  circamstances,  as- 
sent to  and  adopt  the  act  of  the  master,  or  if  he  have  knowl- 
edge, before  the  sailing  of  the  vessel,  that  the  goods  were 
received  on  board  upon  freight,  he  will  be  accountable  for 
the  goods,  notwithstanding  the  contract  were  made  with 
the  master  alone. — Ibid. 

34.  Demurrage  is  a  voluntary  detention  in  a  party  con- 
tracting for  frei^t ;  but  it  is  not  a  detention  by  capture* — 
Dougkis  vs*  MooAf  ^  oL  iz.  Mass.  Rip.  548. 

35.  The  act  of  this  state  (sess.  33.  c.  1.)  authorizing  the 
arrest  of  sh^  or  vessels,  for  debts  contracted  by  the  master^ 
owner,  or  consignee,  for  or  on  account  ofs\uh  sh^s  or  vessels^ 
^c  and  the  act  (sess.  40.  c*  60.)  amending  the  same,  ex- 
tend only  to  ships  and  vesseb  navigating  tb^  ocean  or  at 
most,  such  as  sail  coastwise,  from  port  to  port.  A  ferry 
boat  piyine  across  a  river  as  from  J^ew  York  to  the  opposite 
shore  of  jiiew  Jersey  is  not  liable  to  attachment  under  these 
statutes.  Birkbeck  v.  Hoboken  Horse  Ferry  Boats,  1 7  Joiftiit» 
Rep.  54. 

36.  The  master  and  owners  of  a  ship  are  responsible 
for  the  goods  which  they  have  undertaken  to  carry,  if 
stolen  or  embezzled  by  the  crew  or  any  other  person, 
though  ho  fault  or  negligence  may  be  imputable  to  them. 
Schieffelin  tuid  anotktr  v.  Harvey,  6  Johns.  Rep.  1 70. 

37.  Where  goods  were  shipped  at  J^ew  York  to  be  deliv- 
ered in  London,  and  on  the  arrival  (jf  the  ship,  the  goods 
•were  refused  admission,  being  prohibited  by  the  laws  of 
England,  and  the  consignee  and  master  agreed  that  the 
goods  should  remain  on  board,  and  be  returned  to  the  ship 
pers  in  J^ew  York,  at  their  risk,  they  paying  the  freight 
from  London,  aind  an  endorsement  was  made  to  that  eflfectj 
on  the  bill  of  lading ;  it  was  held,  that  the  ship  owner  was 
responsible  for  the  embezzlement  of  any  part  of  the  goods 
between  the  time  of  the  first  shipment  at  J^ew  York  and 
their  return  there,  though  English  custom  house  officers 
were  on  board  during  the  time  the  vessel  lay  at  London, 
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and  though  they  may  have  embezzled  the  goods,  and  not 
the  master  or  crew,  or  any  person  with  their  knowledge. 
A. 

38.  Every  shipment  remains  on  the  account  and  risk  of 
the  shippers,  unless  there  be  an  express  or  implied  authori- 
ty to  change  the  proprietary  interest,  and  put  the  shipment 
at  the  risk  of  the  consignee.  The  San  Jose  Indianc^  1  Ma- 
sen  RqiK  38* 

*  39.  If  the  shipping  articles  omit  to  state  the  shares,  to 
which  some  of  the  officers  and  crew  are  entitled,  they  are 
still  entitled  to  claim  their  shares  under  the  prize  act.  The 
Dash,  1  Mason  Rep.  4. 

30.  Of  the  effect  of  capture  upon  the  contract  for  mari- 
ners's  wages*    Emerson  vs.  Homand,  1  Masoti  Rep.  45. 

31.  A  voyage  in  shaping  articles  trom  A.  to  B.  or  some 
other  port  for  a  cargo  of  salt,  and  return  to  the  Untied 
StcUes,  is  not  ended  on  the  arrival  at  the  first  port  of  the 
United  States,  unless  it  be  the  port  of  discharge..  United 
Statet  vs.  Sfmth,  1  Mason  Rep*  147. 

33.  If  the  master  of  a  ship,  after  the  commencement  of 
the  voyage,  be  by  sickness  disabled  from  pursuing  it,  and 
a  new  master  i^  appointed,  the  shipping  contract  with  the 
seamen  is  not  dissolved  thereby.  United  States  vs.  Ham- 
ilton, 1  Mason  Rep.  443. 

33.  The  ship  registry  acts  of  the  United  States  have  not 
changed  the  common  law  as  to  the  mode,  in  which  ships 
may  be  transferred ;  but  only  taken  from  any  ship  not 
transferred  according  to  those  acts,  the  character  of-  an 
American  ship.     Weston  vs.  Penniman,  1  Mason  Rep.  306. 

34.  By  the  general  maritime  law,  a  transfer  of  a  ship 
should  be  evidenced  by  a  bill  of  sale.    it. 

35.  The  legal  title  m  a  registered  ship,  may  consistently 
with  the  acts  exist  in  one  person,  and  tne  equitable  title  in 
another  5  and  the  disclosure  of  such  equitable  title  is  not 
required  by  the  acts,  unless  one  party  be  an  alien.    16. 

36.  The  27th  section  of  the  revenue  act  of  the  2d  of 
TMarch  1799,.  ch.  128,  comprehends  foreign  as  well  as 
American  vessels  bound  to  the  United  States'. '  The  Betsy, 
1  Mason  Rep.  356. 

37.  Where  the  captors  have  been  guilty  of  irregularity, 
in  not  bringing  in  the  papers,  or  the  master  of  the  captur- 
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cdshm,£vtlier  proof  wiD  be  ofldcnd.    TkeLmimPmir 

38.  The  eff^  of  lake  and  simiilatcd  papen.  TheGwrge^ 

59.  If  a  penoD  has  io  the  acts  of  the  coort  asserted  him- 
self  as  part  owner  ot  3.  privateer,  he  wiD  be  responsible  as 
such  owner  for  damages  assessed  agaioBt  soch  privateer, 
ahhoogh  his  name  be  Dot  m  tl^  sh^s  papers.    TVJfaty, 

40.  By  the  general  maritime  law,  every  contract  of  the 
master  for  repairs  and  sopplies  imports  an  hypothecation* 
The  JenuaUm,  3  GaWsm  iUp.  349. 


41.  A  tradesman  has  a  lien  on  aforeign  ship,  lying  in  a 
port  of  the  ITmted  Slolef,  for  repam  made  by  hun  on  board, 
and  such  lien  will  be  preferreo,  io  point  of  right,  to  a  bot- 
tomry interest  which  is  prior  in  point  of  time,  if  it  a(qpear 
that  the  repairs  were  indispensable*  &  CL  1  Mason  Rtp. 
345. 

42.  Quart,  if  there  be  a  lien  for  repairs  and  supplies  in 
the  case  of  a  domestic  ship.    5.  C  2  GalMscn  Rtp.  349. 

43.  In  what  cases  the  charterer  is  owner  for  the  voyage. 
KUme  vs.  Catara,  2  GcUifon  Rep*  76. 

44.  A  wharfinger  has  a  lien  on  a  foreign  ship  for  wharf- 
age by  a  law  of  me  Admiralty.  Ex  parte,  Lewisy  2  Galli- 
son  Rep.  483. 

45.  But  if  the  wharfinger  have  made  an  express  person- 
al contract  with  the  ship  owner,  the  Court  will  not  give  the 
wharfinger  a  priority  of  claim  over  a  bottomry  interest, 
which  previously  attached  on  the  ship.    t6. 

46.  Quctre,  if  such  personal  contract  be  a  waiver  of  the 
lien?    ib. . 

47.  To  render  the  owner  of  a  vessel  liable  for  the  con- 
tracts of  the  master,  it  must  be  proved  that  the  vessel  was 
In  the  employment  of  the  owner,  and  that  the  master  was 
appointed  by  him,  and  that  he  acted,  in  making  such  con- 
tracts, within  the  scope  of  his  authority.  Reynolds  vs.  Tcp- 
pan,  \5  Mass.  Rqk,  310. 

48.  A  vessel  of  the  Umied  States  went  into  the  port  of 
an  enemy ;  pretending  to  belong  to  a  neutral  nation,  and  in 
that  character  the  master  obtained  a  credit  of  a  merchant 
belonging  there  for  her  repairs,  and  also  for  the  expense 
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of  defending  her  in  the  Admiralty,  she  bein^  libelled  and 
finally  condemned  as  enemy's  property :  it  was  holden 
that  an  action  lay  after  the  return  of  peace,  for  the  mer- 
chant against  the  owners  of  the  vessel,  for  the  advances 
so  made  by  him*  MtusonttcU.  vs.  Fal^ttah  16  Mass* 
Rep.  323. 


PART  III. 

CABBIAGE  OF  GOODS  IJ^  MERCHMTT  SHIPS. 

1.  If  a  vessel  chartered  for  a  voyage  be  sujficient  at  the 
commencement  of  it,  but  be  entirely  lost  in  the  course  of 
it,  the  hirer  must  betake  himself  to  another  vessel,  and  the 
owner  loses  his  freight-money,  upon  the  contract  of  char- 
ter-party, but  nothing  more ;  yet  the  hirer  must  not  aban- 
don the  vessel  while  he  can  keep  her  afloat,  and  suitably 
provided  for  the  employment  and  destination  for  which  ^c 
was  hired ;  and  the  Awner  must  be  ready  to  pay  all  dam- 
ages and  expenses  necessarily  incurred  for  the  purpose. — 
Kimball  vs.  Tucker  ^  a/,  x.  Masa^  Rep.  192. 

2.  The  charterers  of  a  vessel  are  obliged  to  victual  and 
man  the  vessel,  unless  there  be  an  express  stipulation  tb  the 
contrary  in  the  charter-party ;  and,  if  the  owner  be  com- 
pelled to  pay  the  seamen,  in  order  to  relieve  his  vessel 
from  the  lien  they  have  upon  it  for  their  wages,  he  may 
recover  the  amount  so  paid  of  the  hirers,  and  perhaps  of 
the  master. — Goodridge  fir  aL  vs.  Lordf  x.  Mass.  nep.  483. 

3.  If  there  be  a  stipulation  in  a  charter-party,  that  the  / 
hire  of  the  vessel  shall  be  paid  to  the  owner  upon  the  dis- 
charge and  delivery  of  the  ^'eturn-cargo,  and  the  owner  be 
ready  to  deliver  it,  but  the  actual  discharge  and  delivery 
of  it  be  prevented  by  the  neglect  of  the  hirer  to  receive  it ; 
or  if  the  delivery  be  prevented  by  an  attachment  or  seizure 
for  the  default  of  the  hirer,  the  owner  will  be  as  well  en- 
titled to  the  stipulated  hire,  as  he  would  have  been  upon  an 
actual  discharge  and  delivery  of  the  cargo. — Bradstrttt  if 
aL  vs.  Baldwin^  xL  Mass.  Rep.  229. 

4.  If,  after  the  making  of  a  contract  of  charter-partv  and 
before  the  sailing  of  the  vessel,  the  voyage  become  illegal, 
the  contract  will  be  dissolved ;  and,  if  any  bills  of  lading 
have  been  signed  by  th^  master,  they  cannot  be  enforced. 
— Br  (mm  vs.  Delano  «$r  a/,  xii.  Mass.  Rep.  370* 


5.  Goodft  bdoi  on  deck  aad  (jeGtrily  are  DOt  salijectB  of 
general  average.    SmiA  mid  Simdig  v.  Wri^kiy  1  Camef 

6.  A  SpamA  ship  boond  from  Hnmmak de  Cuba  \oLai^ 
doTLf  having  met  with  a  vioknt  gale  of  wind,  put  mto  the 
port  of  AVar  York,  and  was  entered  at  the  custom  house  as 
a  ship  in  di$trut ;  ha\ing  conformed  to  the  r^;ulations  of 
the  act  of  congress  (cong.  5.  sess.  3.  c  m.  s.  60.)insuch 
cases ;  she  was  condemned,  after  a  r^ular  survey,  by  the 
wardens  of  the  port,  as  unfit  to  be  repaired,  and,  under 
their  direction,  was  sold  at  public  auction,  and  purchased 
by  Amirican  citizens,  who,  at  their  own  expense,  repaired 
her  and  fitted  her  out  on  a  voyage  to  Cadiz;  but  the  col- 
lector of  the  port  reftised  to  give  her  a  clearance,  unless 
the  new  owners  would  first  pay  the  tonnage  duty  or  1^ 
ftumeu^  of  50  ctntsptr  ion  imposed  on  aliybr^pi  smps  enter- 
ing the  ports  of  the  UnUtd  Siolet.  The  owners  objected 
to  this  demand  as  ille^l ;  but  paid  the  money  aiKl  after- 
wards brought  an  action  of  Ofmiyml  against  the  collector 
to  recover  it  back*  Before  the  suit  was  conmienced,  the 
money  had  been  paid  by  the  collector  into  the  Unilei 
Stales^  Bank^  to  the  order  of  the  treasurer  of  the  UmUd 
States;  no  notice^  prevbus  to  the  action  haying  been  given 
him  not  to  pay  the  money  over*  It  was  held^  that  no  ton- 
nage duty  or  light  money  was  due,  m.this  case ;  and,  at  any 
rate,  it  was  wrongfully  demanded  of  the  plaintiffs,  who, 
having  paid  it  compulsively  were  entitled  to  recover  it  back 
from  the  collector,  without  showing  a  wAict  to  him  not  to  pay 
it  o\cr;  especially,  as  there  was  no  other  person  against 
whom  the  plaintiffs  could  bring  their  action.  Riplty  and 
others  r*  Gelston^  9  Johns*  Rep^  201  •  . 

7.  A.,  the  master  of  a  vessel  called  the  Urania^  lying  at 
Amsterdam^  for  1 750  guilders,  prfd  in  advance  by  B.,  con- 
trjictcd  for  his  passage  on  boai-d  the  Urania^  from  Amster- 
dam to  Batavia*  The  vessel  put  into  J^ew  York  in  distress, 
and  the  owner  repaired  her  and  sent  her  on  a  different 
voyage,  but  offered  B.  a  passase  in  another  vessel  which 
wan  reidy  to  sail  from  JVcw  York  to  Batavia^  and  was  a 
larger  and  more  commodious  ship.  B.,  though  he  did  not 
accept  the  offer,  did  not  object  to  the  change  of  the  ship, 
but  Slid  ho  had  business  to  transact  in  Philadelphia  and 
could  not  proceed  immediately  to  BaUnia.  In  an  action 
brouglii  by  B.  to  recover  back  the  money  so  paid  to  A., 
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it  was  held,  that  he  was  not  entitled  to  recover  back  any 
part  of  it,  it  beii^  his  own  act  that  he  did  not  pursue  the 
voyage  to  BaUtouif  the  vessel  in  which  he  set  safl  having 
deviated  from  her  direct  course  through  necessity,  and  the 
providing  diet  and  accommodations  for* this  passage,  en* 
tering  especially  into  the  consideration  of  the  advance  of 
the  passage  money  for  the  voyase,^  part  of  which  had  ac- 
tually been  performed.  Desiauches  v.  Peck,  9  Johfns.  Rtp. 
210. 

S.  Goods  were  laden  on  board  of  a  vessel  to  be  trans- 
ported from  Richmond  to  JVem  York.  The  vessel  proceed- 
ed on  her  voye^e  in  the  beginning  of  February,  but  finding 
the  Cheatwewce  blockaded  by  a  hostile  squadron,  and  that 
It  would  oe  impossible  to  put  to  sea,  without  bein^captur* 
ed,  went  into  J^orfolkf  and,  finally,  returned  to  RidiimonJL 
In  S^temier  following,  the  plaintiffs  demflUided  their  goods, 
in  order  to  transport  them  to  J^ea?  York  by  land,  but  the 
m^ter  refused  to  deliver  them  imless  on  being .  paid  half 
freight;  and  a  few  days  thereafter,  the  vessel,  with  ^e 
eoods  on  board  was  totally  lost ;  without  the  default  of  the 
defendants  or  the  master,  the  blockade  having  continued 
until  that  time :  Held,  that  the  defendants  had  no  claim 
for  freight)  the  voyage  not  having  been  performed ;  and 
that  more  than  a  reasonable  time  for  sendmg  on  the  goods 
having  elapsed,  they  had  no  right  to  retain  them  and  were 
liable  to  the  plaintiffs  for  their  value,  notwithstanding  they 
were  lost  by  inevitable  accident.  Lorillard  v.  Palmer  and 
olhersy  15  Johns*  Rep.  14. 

9.  The  ship  owner  is  bound  to  deliver  the  goods  to  the 
consignee  witnin  a  reasonable  time,  and  it  is  only  on  the 
delivery  of  them  that  he  is  entitled  to  freight.  If  he  is  un- 
willing or  unable  to  forward  them,  the  freighter  is  entitled 
to  receive  them  back  without  paying  any  freight,    ib. 

10.  Whei:e  the  completion  of  the  voyage  is  prevented 
by  a  permanent  blockade,  and  the  vessel  is  unable  to  put 
to  sea,  and  s|;ie  returns  after  having  proceeded  to  the  mouth 
of  the  bay,  on  which  her  port  of  lading  is  situated,  the  ship 
owner  is  not  entitled  to  freight  pro  rata^  and  the  freighter 
is  entitled  to  receive  his  goods,  without  paying  freight,  the 
blockade  putting  an  end  to  the  contract,    ib. 

11.  By  the  blockade  of  the  port  of  discharge,  a  charter 
party  is  dissolved,  and  all  claim  to  freight  under  it  is  gone* 
&  u  Per  Thomp9mi^Ck.J.  15  Johns.  Rtp.  20. 

86 
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13.  hanactioiifortheiioiMleliveiyofgoods  ponunt 
lo  a  contract,  of  afireightment,  the  measure  of  damages  is 
the  value  of  the  goods  at  the  portjof  destinatioii ;  but  with- 
out interest,  unless  there  has  been  fraud  or  gross  miscon- 
duct on  the  part*of  the  defendanti  Amory  and  cAers  v* 
MOregor^  15  Jdhng*  Rip.  24. 

13.  Where  the  whole  of  a  vessel  is  chartered  to  take  a 
cargo  at  certain  specified  rates  per  ton,  square  foot,  &c. 
if  the  freighter  does  not  furnish  a  full  cargo,  the  owner  o( 
the  vesselis  entitled  to  freight,  not  only  fw  the  cargo  actu- 
ally put  on  board  but  also  for  what  the  vessel  comd  have 
taken  had  a  full  cargo  been  furnished.  DuffU  v.  Hm/es, 
15  Johm.  Rqp.  S27. 

14.  Where  a  vessel  is  chartered  for  a  voyage  out  and 
home,  for  an  entire  sum  of  money,  to  be  paid  on  her  return, 
her  return  is  a  condition  precedent  to  entitle  the  owner  to 
freight,  and  if  she  is  lost  before  commencing  the  homeward 
voyage,  he  can  recover  neither  on  the  charter^rty,  aor 
on  an  implied  Ofsumpsii  for  the  freight  of  the  outwaid  voy- 
age ;  nor  if  the  freighter  had  accepted  the  outward  cargo, 
would  he  be  entitled  to  a  pro  raia  fright.  Perun/er  md 
Ijuffv*  Hallettf  15  Jchns.  Rep.  532. 

15.  A  contract  of  affreightment  is  not  dissolved  by  a 
hostile  blockade  of  the  port  of  departure :  the  performance 
of  it  is  merelv  suspended ;  and  tne  ship  owner  or  master 
may  detain  tne  goods  undl  he  can  prosecute  the  voyage 
witn  safety,  or  the  freighter  may  demand  them,  on  tender- 
ing the  full  freight.  Palmer  v.  Lorillard.  '  16  Johns.  Rep. 
348. 

16.  It  is  only  when  the  voyage  is  broken  up  on  the  part 
of  the  ship  owner  or  master,  or  the  completion  of  it  has  be- 
come unlawful  that  the  contract  is  dissolved,    ib. 

17.  The  plaintiffs,  being  shippers  of  goods,  brought  an 
action  of  assumpnt^  on  the  bill  of  lading,  against  the  ship 
owners,  and  averred  a  loss  of  the  goods  oy  negligence. 
The  jury  found  that  the  vessel,  in  the  beginnm?  of  Febru- 
ary^ proceeded  from  Richmond,  where  the  goods  were  la- 
den, in  the  prosecution  of  her  voyage,  and  came  to  Hamp- 
ton Roads,  but  finding  the  Chesapeake  blockaded  by  a  hos- 
tile squadron,  and  that  it  would  be  impossible  to  put  to  sea 
without  being  captured,  went  into  Norfolk,  and  nnally  re- 
turned to  Richmond :  that  in  September  following,  the  plain- 
tiff demanded  their  goods,  in  order  to  transport  them  ttf 
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Jfem  Ycrky  by  land ;  but  the  master  refused  to  deliver  them 
vnless  he  was  paid  half  freight ;  and  that  a  few  days  there- 
after, in  consequence  of  a  violent  storm  and  freshet,  the 
vessel  was  sunk  at  the  wharf,  mihout  omf  fault  or  negligence 
tfihe  defendants  or  tftetV  aeenis^  and  the  goods  whol^  ruin- 
ed and  spoiled.  Held,  that  admitting  that  the  plaintiffs 
had  a  cause  of  action,  yet  that  in  this  form,  and  under  this 
declaration ;  they  were  not  entitled  to  recover,  the  jury 
haying  negatived  the  graoamen  alleged,  to  wit,  the  negli- 
gence of  the  defendants  \  and  that  the  court  could  not  look 
to  other  facts  found  by  the  jury  to  support  the  action,  as 
that  would  be  to  allow  a  party  to  declare  in  one  form  of 
action,  and  recover  in  another,    ib. 

18.  But  the  plaintiffs  hat}  no  cause  of  action,  for  the 
contract  of  affreightment  was  not  discharged  by  the  block- 
ade, and  the  defendant  had  a  right  to  retain  the  goods,  un- 
til he  could  prosecute  the  voyage,  or  unless  the  plaintiffs 
tendered  the  whole  freight;  or  unless  the  contract  was  re* 
scinded  by  mutual  agreement.    ^. 

19.  The  defendant  hired  the  vessel  of  the  plaintiffs^  to 
carry  a  cargo  from  New  York  to  P*  and  back,  with  a  r^ 
turn  cargD,  to  Aoo  York^  and  covenanted  to  pay  the  plain- 
tifls  for  Uie  charter  and  hire  of  the  vessel  ^  from  Jfem 
York  to  P.  and  back,  1400  dollars  on  the  delivery  of  the 
cargo  at  P.,  and  1400  dollars  on  the  delivery  of  the  re- 
turn cargo,  on  the  arrival  ot  the  vessel  at  Xew  YorkP 
The  vessel  proceeded  with  the  cargo  from  J^ew  York  and 
arrived  in  sight  of  P.,  but  the  place  being  strictly  bldck- 
aded  by  a  Portugaeet  squadron  ne  was  foroidden  to  enter 
the  port ;  and  not  being  instructed  to  proceed  to  any  other 
port,  the  master  returned  to  New  York  with  the  cargo; 
and  the  plaintiffs  offered  the  defendant  to  carry  it  back 
to  P.,  or  to  any  port  in  its  vicinity,  as  the  defendant 
might  direct,  but  the  defendant  having  abandoned  the 
cargo  to  the  underwriters,  who  accepted  it,  declined  die 
•offer,  and  the  cargo  was  afterwards  demanded  and  receiv- 
ed by  the  underwriters,  who  as  well  as  the  defendant  re- 
fused to  pay  the  freight ;  Held,  that  the  plaintiffs  were  not 
entitled  to  any  freight  under  the  charter-party ;  the  voy- 
age not  having  been  performed,  nor  the  cargo  delivered 
according  to  the  conditions' of  the  agreement,  on  the  per* 
formance  of  which,  the  payment  of  the  freight  depencied. 
Burrill  vs.  Ckeman^  11  Johns.  Rq>*  72. 
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90.  Where  the  defendant,  the  oimer  of  goodsi  diippcd 
them  on  board  the  plaintiff's  vessel,  to  be  earned  firom 
Km  York  to  Lmtpool^  and  there  delivered  toC,  the  osn- 
signu^  hepoj/rngfar  Ae  tame,  with  primage  and  averam 
aocostomed,  according  to  the  IhU  of  kdii^  8q;ned  bv  tbe 
master,  who,  on  his  arrival  at  LhevpoMj  delivered  the 
gpods  to  the  consignee,  without  receiving  the  fireight,  thou{^ 
he,  afterwards,  demanded  it,  but  the  payment  was  refused; 
Held,  that  the  plaintiff  might  maintain  an  action  for  the 
freight  against  tne  consignor*    Barker  vs.  Havtm^  1 7  Johns. 

31.  It  itemt^  that  when  the  goods  are  not  owned  by  the 
coHsignor  nor  shipped  for  his  account  or  benefit,  the  carri- 
er is  not  entitled  to  call  on  him  for  the  freight,  on  such  a 
bill  of  lading,  ib. 
j|  23.  It  is  the  duty  of  the  master,  in  all  cases,  to  endeav- 
our to  get  the  freight  from  the  ccMisignee*    A* 

"  33.  There  is  no  difference  between  the  passage  money 
and  freight,  they  are  governed  by  the   same  rules  of 
'    law  in  every  particular.     Paiim  vs.  Paik^  4nthcn^s  Atn 
Priuij  d4.  n.  a. 

34.  The  jury  may  allow  interest  on  freight  after  a  de- 
mand*   Schureman  vs.  fFither^,  Anthonys  Jfisi  Prius^  166* 

35.  Where  a  vessel  has  been  captured  on  her  voyage, 
and  condemned  at  an  intermediate  port,  and  a  part  of  the 
cargo  has  been  restored  and  sola  at  the  same  port,  no 
freight  is  due  for  the  cargo  so  restored.  Sampcyo  vs.  Sal- 
ter^ 1  Mason  Rep*  43. 

26.  No  freight  is  payable,  when  the  voyage  is  broken  up, 
^fter  its  commencement,  by  an  interdiction  of  commerce 
with  the  port  of  destbation,  or  by  accident  or  superiour 
force.  But  if  the  cargo  is  accepted  at  an  intermediate 
port,  a  pro  rata  freight  is  due.  Saratoga,  3  Gallison  Rep. 
179. 

37.  Of  the  rules  respecting  freight  and  wages  adopted 
by  foreign  writers,    ib. 

38.  A  neutral  ship,  engaged  in  transporting  provisions 
for  the  use  of  the  army  ofa  belligerent,  which  army  is  in 
a  neutral  country  and  engaged  in  a  distinct  war  with  a  third 
belligerent,  is  not  entitled  to  freight.  7%e  Conmurcen, 
^  OMison  Rep.  261. 

29.  In  what  cases,  the  neutral  carrier  forfeits  his  right 
to  freight,    ik 
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30.  WImk,  by  adiarter-port^,  A*  let  to  B*  for  a  certain 
voj^age,  the.whme  tonnage  of  his  brig,  and  covenanted  to 
dettver  tke  cargo  at  the  port  of  destination,  dangers  of  the 
seas  excepted,  and  also, .  that  the  brig  should  be  tight) 
strong,  and  well  manned  and.  provisions,  &jc.  and  the  re- 
Inrn  cargo  should  be  delivered  to  B.  at  the  home  port. 
And  afterwards,  by  provisional  sealed  articles,  it  was 
among  oUier  things  agreed  between  the  parties,  that  the 
captain  should  be  instructed  by  his  owner  to  touch  at  Fal* 
mouth,  and  ^  there  to  Unf  o^ona  on  twentu-four  hourB^  or  hnr 
ger,  if  desired  in  d(y4ightj  during  which  time  there  will  come 
'  off  orders  from  Mr.  F.,  Mr.  T.  W.,  or  Messrs.  A.  &  Co.'' 
(the  consignees ;)  and  the  captain  was  to  proceed  to  such 
port,  as  these  orders  should  state,  of  five  specified  ports ; 
and  if  the  vessel  was  detained  over  twenty-four  hours  at 
Falmouth,  demurrage  should  be  paid  for  the  time  at  a  stip- 
ulated rate ;  and  the  vessel  proceeded  to  Falmouth  Roads, 
and  there  no  orders  being  ready,  the  vessel,  by  the  or- 
ders of  Mr.  F.,  came  immediately  into  port,  instead  of  Uy^ 
ing  off  and  on  for  twenfy-four  hours,  and  was  there  seized 
and  detained  for  eighty  days,  for  a  supposed  breach  of  the 
Revenue  Laws  of  Great  britain.  On  an  action  of  cove- 
nant for  demurrage  during  this  period,  alleging  as  a  breach, 
that  by  the  order  of  Bfr.  F.  the  brig  was  conveyed  into  the 
port  of  Falmouth,  and  by  means  thereof  was  there  detained 
for  the  eighty  days :  It  was  held  by  the  Court,  1st.  That 
notwithstanding  the  charter-party  and  articles,  A.  remain- 
ed owner  for  the  voyage,  and  was  answerable  for  any  mis- 
conduct of  the  master,  and  that  the  covenant  to  lay  off  and 
on  was  his  covenant  as  owner.  2dly.  That  if  the  going 
into  Falmouth  was  a  breach  of  the  covenant,  an  action 
would  lie  for  such  breach,  not  for  A.  against  B.  but  for  B. 
against  A.,  as  the  owner,  for  the  wrongful  act  of  his  master. 
3alv.  That,  in  this  case,  the  master  having  acted  by  the 
oraers  df  B.'s  agent  in  going  into  Falmouth,  no  action  could 
be  maintained  by  B.  for  the  breach.  4thly.  That  no  de- 
murrage was  due  to  A.  in  this  case,  the  detention  having 
been  occasioned  either  by  the  misconduct  of  the  master, 
for  which  A.  alone  was  answerable,  or  having  been  done 
to  avoid  danger,  and  not  having  been  occasioned  by  laying 
off  and  on  the  port  of  Falmouth  to  receive  orders,  or  by 
any  misconduct  or  breach  of  covenant  by  B-,  the  true  con- 
struction of  the  charter-party  charging  6.  with  demurrage 
only  in  the  latter  cases. '   Hoof  v.  Groverman.  1  Cranch^  214. 
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31.  Wherea  vessel  BchaitcRd,  and  iiiceli  another  ipei^ 
sel  in  distress  in  the  course  of  her  vojage,  and  one  of  the 
charterers  is  on  board,  and  consents  that  a  part  of  the  crew 
may  m  on  board  the  distressed  ressel  to  assist  in  saving 
her,  this  does  not  chance  the  sitoation  of  the  parties  under 
4he  charter-part  J,  but  the  owner  of  the  vessel  stfll  contin- 
ues to  risk  the  fre^ht,  and  the  assent  of  the  charterer  can 
only  be  construed  to  charge  him  with  haxards  to  be  en- 
countered by  the  careo,  and  not  to  vary  the  contract  res- 
pecting the  freight.    Slatcn  v.  The  Bbdreauj  2  Crwuhj  340l 

32.  To  make  a  bottomry,  executed  by  the  master,  a  val- 
id hypothecation,  it  is  necessary  to  show  that  the  master 
acted  within  the  scope  of  his  auth(»ity,  or,  in  other  words 
that  the  advances  were  made  for  repairs  or  supplies  neces- 
sary for  eflfectuating  the  objects  of  the  voyage,  or  the  safe- 
ty and  security  of  the  ship ;  and  no  presumption  should 

'  arise  in  the  case,  that  such  repairs  or  supplies  could  be  pro- 
cured upon  reasonable  terms  with  the  credit  of  the  owner^ 
independent  of  such  hypothecation*  TheAurora^  1  WheaU 
96. 

33.  If  the  master  have  sufficient  funds  of  the  owner  un- 
der his  control,  or  can  procure  them  on  the  general  credit  of 
the  owner,  to  make  a  necessary  repair,  he  has  no  authori* 
ty  to  subject  the  ship  to  an  hypothecation,    ik 

34.  A  bottomry  bond  given  to  pay  off  a  former  bottom- 
ry bond,  must  stand  or  fall  with  the  first  hypothecation; 
and  the  subsequent  lenders  can  only  claim  upon  the  ^ame 
eround  as  the  former  lenders,  of  whom  they  are  virtually 
the  assignees.    76. 

35.  Where  money  has  been  advanced,  under  a  stipula^ 
tion  for  a  bottomry  bond,  and  the  vessel  is  permitted  to 
ff)  to  sea  without  any  attempt  to  enforce  the  stipulation,  it 
is  to  be  deemed  a  waiver  of  the  hypothecation,  and  the  par- 
ty cannot,  on  a  subsequent  voyage,  insist  upon  a  bottomry 
bond  for  his  prior  advances.    76. 

3G.  A  honajidecrtditor  who  advances  his  money  to  re- 
lieve  a  ship  from  an  actual  arrest,  on  account  of  debts  in- 
curred on  ihe  ship^s  account,  may  rightfully  stipulate  for  a 
bottohiry  interest  to  secure  him  for  such  advances,  and  the 
master,  if  he  has  no  other  sufficient  funds  or  credit,  may 
execute  a  bottomry  bond  in  his  favour.     lb. 

37.  But  it  is  very  doubtful,  if  the  arresting  creditor 
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ooold  entitle  himself  to  such  a  bottomry  bond  by  agreeing 
to  withdraw  his  arrest.     The  Aurora,  1  Wheat  96. 

^  38.  If  a  person  making  advances  for  repairs,  &x.  has  in 
his  own  hands  fiinds  of  tne  owner,  .which  be  may  apply  to 
y  for  repairs,  he  cannot  entitle  himself  to  a  bottomry 
nd  for  advances  made  for  mich  repairs,    /b* 

39.  It  is  incumbent  on  the  lender  on  bottomry,  to  show 
idle  items  of  his  claim,  and  if  various  demands  are  mixed 
up  in  his  bend,  «ome  Of  which  would,  and  some  wouldtiot, 
support  an  hypothecation,  it  is  his  duty  to  separate  them, 
and  exhibit  them  to  the.  Court  distinctly,  before  he  can 
claim  a  decree  for  any  part  of  his  advances.    A. 

40.  A  loss  by  general  average  is  not  a  good  ground  of 
abandonment.    Lcpsky  v.  Pleasants,  4  Binney  Rep.  50S. 

41.  To  constitute  general  average,  it  is  necessary  that 
the  ship  should  be  in  distress,  that  a  part  should  be  volun- 
tarily sacrificed  to  save  the  rest,  and  that  the  sacrifice 
should  be  conducive  to  the  savings  but  it  seems  that  pre- 
vious consultation  between  the  officers  and  crew  is  not 
necessary;  nor  is  it  necessary  that  the  part  sacrificed 
should  be  exposed  to  greater  danger  by  encountering  the 
loss,  than  it  would  otherwise  have  been.  As  if,  from  the 
violence  of  the  winds,  a  ship  must  go  ashore  somewhere, 
and  she  chooses  a  place,  where  she  will  be  at  least  ai^  safe 
as  she  could  be  an^  where  else,  still  if  she  selects  her  place, 
and  incurs  a  certain  loss  thereby  for  the  common  benefit, 
it  is  general  average.    Sims  v.  uruntej/,  4  Birmey  R«f.  513. 

42.  If  a  vessel  founders,  the  carrier  must  prove  that  she 
was  seaworthy,  before  he  can  brine  himself  within  the  ex« 
cuse  of  its  heme  the  act  of  God ;  but  she  need  only  be 
seaworthy  for  tne  trade  in  which  she  is  employed.  That 
which  would  constitute  seaworthiness  for  a  short  voyage 
upon  the  lakes,  may  not  be  seaworthiness  for  a  voyage  up- 
on the  ocean.    BtU  v.  Rted,  4  Btmtey  Rtp*  127. 

43.  If  the  facts  of  a  loss  at  sea  are  such,  as  that  it  may 
be  fairly  attributed  to  inevitable  accident^  and  the  owner 
of  the  goods  means  to  allege  that  the  vessel  was  not  sea- 
worthy at  her  departure,  the  onus  probandi  lies  on  him, 
and  not  on  the  carrier,    ib* 

44.  The  man  who  undertakes  to  transport  goods  by 
water  for  hire,  ia  bound  to  provide  a  vessel  sufficient  in  all 
respects  for  the  voyage,  well  manned  and  furnished  with 
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sails,  cordage,  anchois,  and  att  iiecessaiy  funiitiire«  If  a 
loss  happens  throQ^h  a  defect  in  any  of  these  respects,  the 
carrier  must  make  it  good*    A. 

45.  A  carriers  vessel  must  be  aeawnthy,  or  he  must 
answer,  aldiough  the  loss  does  not  jffoceed  from  nnsea- 
worthiness.    t6. 

46.  A  cam>  of  flour  and  wheat  was  shipped  from  Phi- 
ladefyihia  to  Fm^  and  from  thence  at  the  wcretion  of  the 
shippers  to  two  other  ports;  ten  runnmg  days  to  be  allow- 
ed at  each  port  the  vessel  might  stop  at,  to  determine  up* 
on.  the  expediency  of  unlading  or  proceeding,  and  twenty- 
five  workmg  days  at  her  port  of  discharee,  far  the  dis* 
charge  of  her  cargo.  In  case  of  further  detention,  a  de- 
murrage of  fifty  dollars  per  day  to  be  allowed  for  every 
day  she  was  detained,  which  should  not  be  longer  than 
tlurty  days.  Freight  at  the  rate  of  one  dollar  and  seven- 
ty-five cents  per  barrel,  if  she  discharged  at  Fajjal,  and 
twenty-five  cents  for  each  subsequent  pDrt.  The  vessel 
arrived  on  the  14th  of  Fdnvary  at  Coau,  which  was  se- 
lected as  her  port  of  discharge  ;  and  on  the  17th  the  cap- 
tain desired  and  offered  to  unlade  the  car^.  The  super- 
cai^  refused  to  receive  it,  insistmg  on  his  ri^ht  to  keep  it  * 
on  board  the  twenty-five  days ;  and  within  this  period  the 
vessel  and  cargo  were  lost.  Held  that  the  supercargo  was 
not  bound  to  receive  the  cargo  during  the  twenty^vc 
working  days  \  and  it  being  lost  within  that  period,  no 
freight  was  earned,  notwithstanding  there  had  been  time 
and  opportunity  and  an  offer  by  the  captain  to  discbarge 
it.    Lacombe  v.  WeJn,  4  JBrnncy,  399. 

47.  Quart  whether  freight  is  earned  when  the  working 
days  at  the  nort  of  discharge  expire ;  or  whether  it  is  not 
contingent  auring  the  days  allowed  on  demurrage,  and 
even  until  the  cargo  is  actually  landed,  if  the  landing  is  not 
prohibited,    ib. 

48.  Ship  and  freight  were  insured  at  and  from  PhiladtU 
fhia  to  Su  Barts.  On  her  voyage  the  vessel  was  so  mucii 
injured  by  storms,  as  to  be  under  the  necessity  of  putting 
into /amaica  /  and  upon  being  surveyed,  it  was  found  that 
her  repairs  would  cost  more  than  she  would  be  worth 
when  repaired.  The  master,  who  was  consignee  of  the 
cargo,  made  inquiry  for  another  vessel  to  carry  it  on  to  S/. 
Barts-;  but  the  only  one  that  could  be  procured,  was  not 
large  enough  to  take  more  than  half  the  cargo,  and  for  her 
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.an  exorbitant  freight  was  demanded.  In  consequence  of 
this  the  vessel  was  broken  up,  and  together  with  tne  cargo 
sold  for  the  benefit  of  all  concerned.  Upon  receiving  ad- 
vice of  the  facts,  the  owners  abandoned  to  the  underwriters 
on  ship  and  freight,  and  also  to  the  underwriters  on  cargo. 
Heldj  that  as  the  goods  were  not  volvntarily  accepted  by  the 
owners  at  the  intermediate  port,  no  freight  pro  rata  was  due, 
and  therefore  the  assured  were  entitled  to  recover  a  total 
loss  on  both  policies.  Callender  vs.  The  Ins*  Co*  ofNorih^ 
Arnerka^  5  Emney  525* 

49.  A  factor  cannot  pledge  the  goods  of  his  principal 
for  his  own  debts ;  and  if  he  does,  the  principal  may  after  a 
demand  and  refusal  maintain  trover  for  them  against  the 
pawnee.     Fan  Amrmgt  vs.  Peabody,  1  Mason  Rep*  440. 

50.  A  hostile  investment  or  blockade  of  the  port  of  de* 
parture  does  not  dissolve  a  contract  of  charter-party ;  and 
the  master  Or  owner  of  the  vessel  has  a  right  to  retain  the 

goods,  until  he  can  prosecute  the  voyage  with  safety,  or 
le  freighter  tenders  the  whole  freight  and  demands  hi» 
goods.     Ogden  vs.  Barker  and  others^  18  Johns.  Rep*  87.    . 

51.  Where  a  contract  of  affreightmtint,  or  charter-party- 
was  executed  by  the  plaintiff  and  defendant,  under  theu: 
seals,  for  the  transportation  of  goods  from  a  port  in  Vir^ 
gmia  to  Codtr,  and  the  parties,  on  the  same  day,  (January 
36,  1813)  made  an  agreement  on  a  Separate  paper,  not  un- 
der seal,  referring  to  the  charter-party  executed  by  them, 
and  stipulating  that  the  owher  should  have  on  board  a 
Sidmouth  license  for  the  protection  of  the  ship  and  cargo ; 
Held^  that  these  were  several  and  distinct  contracts,  and 
the  supplementary  agreement  being  illegal  and  void,  did 
not  affect  or  vitiate  the  charter-party,  which  remained  val- 
id and  binding,     ib. 

6%  The  right  to  retain  goods  for  the  freight,  grows  out 
of  the  usage  of  trade,  and  does  not  exist  where  the  parties 
have,  by  their  agreement,  reeulated  the  time  and  manner 
of  paying  the  freight,  especially  where  the  cargo  is  to  be 
delivered  before  the  time  fixed  for  the  payment  of  the 
freight.  Chandler  and  Talbot  vs.  Belden,  IS  Johns.  Rep. 
157. 

53.  The  legal  property  in  goods  passes  by  a  bill  of 
ladine,  and  an  assignment  thereof,'  bonafide^  and  for  a  fair 
consideration,  though  the  assignment  be  made  after  thear- 
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rival  of  the  goods  in  port :  and  where  the  ship  owner,  nol 
having  a  Hen  for  the  freight,  sold  the  goods  at  auction  (o 
pay  freight,  it  was  held  to  be  a  conversion  of  them,  and 
that  trover  would  lie  at  the  suit  of  the  person  to  whom  the 
hill  of  lading  was  assigned-    A* 

54.  A  vessel  was  chartered  from  Boatcn  to  the  coast  of 
Africa  and  back  to  the  United  States  at  a  certain  rate  per 
month,  and  at  that  rate  for  a  less  time,  as  she  should  be 
continued  in  the  said  service  in  thirtv  days  after  her  re- 
turn to  Boston.  She  touched  and  traded  at  several  places 
on  the  coast,  and  returning  to  the  United  States  W9&  cap- 
tured.    It  was  holden  that  hire  was  due  from  the  inception 

'  of  the  voyage,  until  the  expiration  of  half  the  time  spent 
at  the  last  place  viskcd  by  the  vessel  on  the  coast  for  the 
purpose  of  trade.    Locke  vs.  Siwifi,  13  Mass.  Rep.  76. 

55.  A  registered  vessel,  bound  coast-wise  from  the  port 
of  Boston  to  another  port  m  the  United  States^  and  from 
such  other  port  to  a  foreign  country,  is  a  coaster  within 
#he  exception  of  the  Mass.  Statute  1796,c.  85.  §  2.  for  reg- 
ulating pilotage,  and  so  is  not  obliged  to  take  a  branch  pi- 
lot on  board.     Tilley  vs.  Farrowy  14  Mass.^  Rep.  1 7. 

56.  A  vessel  was  chartered  for  a  voyage  at  a  certain 
hire  per  month,  so  long  as  she  should  be  continued  in  the 
service  of  the  hirers,  who  were  to  victual  and  man  the 
vessel  and  pay  all  port  charges.  On  her  passaee  home 
%he  was  captured  as  a  prize,  and  detained  several  months, 
but  was  finally  restored,  and  arrived  at  her  port  of  desti- 
nation— ^held  that  the  owners  were  entitled  to  the  hire  as 
stipulated  by  the  charter-party  without  any  deduction  for 
the  time  of  the  detention  in  consequence  of  the  capture. 
Spafford  dr  aU  vs.  Dodge,  Sir  ah  14  Mass.  Rep.  66. 

57.  In  the  above  case  the  costs  and  charges  paid  by  the 
hirer,  in  procuring  the  restoration  of  the  vessel  and  cargo, 
were  allowed  as  a  general  average  on  vessel,  cargo  and 
freight,  according  to  the  value  of  each  at  the  place  of  de- 
tention.— Ibid. 

58.  The  wages  and  provisions  of  the  crew,  during  the 
detention  were  not  allowed  on  a  general  average. — /bid. 

59.  A  master  of  a  vessel  has  lawful  authority  to  inflfct 
punishment  especially  for  any  past  oifence ;  although  it  is 
jiot  inflicted  for  the  purpose  of  coercion  to  duty,  and  al- 
though no  mutiny  or  disorder  exists  at  the  moment — it  not 
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being  necessar J  that  the  punishment  should  immediately 
follow  the  ofl[ence«    San^psan  vs*  Smihj  \bMa$s^  Rtp.  368* 

60.  As  to  the  nature  and  limits  of  the  power  which  the 
mast^  of  a  vessel  has  to  enforce  obedience  among  his 
crew  by  violent  punishments,  see  the  above  ca^e.— /Wd. 

.  SK  'The  underwriters  v^pon  a  cargo  are  not  liable  for 
freight  pro  fata  Uinerii;  to  the  owner  of  the  vessel  who  is 
also  owner  of  the  cargo  insured,  in'a  case  where  the  ves* 
sel.and  .cargo  were  captured,  the  cargo  abandoned  to  the 
underwriters  as  a  total  loss,  and  by  them  accepted,  the  loss 
paid,  the  cargo  condemned,  restored  upon  appeal  and  the 
proceeds  of  its  sale  paid  over  to  the  underwriters.  Freight 
pro  rata  itineris  is  not  due  unless  the  owner  of  the  cargo 
voluntarily  agree  to  receive  it  at  a  place  short  of  its^  ulti- 
mate destination.  Carze  eU  oL  vsl  BalJU  Ins.  Compaayy  7 
Cranch.  Rep.  358^ 

69.  'If  a  neutral  vessel  be  captured  on  hef  outward  voy- 
age irom  England  to  Amelia  Islands^  carrying  a  hostile  car- 
go i^hich  is  condemned^  and  if  by  the  cTiarter-party  the 
outward  targo  is  to  be  carried  free  of  freight,  but  the 
homeward  cargo  is  to  pay  at  a  certain  rate  to  be  ascer- 
tained by  the  nature  of  the  cargo  j  yet  the  court  will  de- 
cree freight  pro  rata  iHn»ri$  of  the  outward  cargo,  to  be 
assessed  upon  the  principle  of  qiiantum  meruih  The  ship 
Societe^  9  Crandu  209. 


*  PART  IV. 

OF  THE  WAGKS  OF  MERCHJiJ^T  SE^^IB^". 

1.  If  a  seaman  leave  the  ship  without  any  fault  of  his 
Own,  he  may  recover  the  whole  or  any  part  of  his  wages 
accruing  during  the  voyage,  according  to  the  circumstan- 
ces.— LAjLscomb^  AdnCr^  vs.  Prince  <$/•  uL  xii.  Mass.Rq).  576. 

2.  So,  if  a  seaman  die  during  a  voyagr,  his  rcj)rcscnta- 
tives  may  recover  what  is  due  at  the  time  of  his  death* — 
Jhid. 

3.  Where  a  seaman  on  board  a  ship  voluntarily  left  tlie 
the  ship,  withithe  consent  and  by  the  request  of  the  mas- 
ter, to  serve  on  board  another  snip  armed  ^s  a  convoy ;  it 
was  determined  that  he  was  entitled  to  his  wages  from  the 
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she  lay  seven  months,  during  most  of  which  time  the  cap- 
tain was  absent.  She  left  Messina,  for  Goitenburghj  and 
was  afterwards  captured  off  Minorca^  by  a  French  priva- 
teer, and  carried  into  Tobago  in  Africa^  and  there  condem- 
ned. The  seaman  brought  ^n  action  to  recover  his  wa^es 
for  the  whole  voyage,  and  also  for  a  breach  of  the  shippmg 
articles.  It  was  held,  that  he  was  entitled  to  wa^es  nx)m 
•YctD  York  to  Messina,  and  during  the  stay  there,  the  deten* 
tion  being  an  act  of  the  captain ;  but  not  from  Messina,  that 
being  a  new  and  intermediate  voyage ;  and  the  capture 
put  an  end  to  the  freight,  as  well  as  the  wages  for  that  voy- 
age.    Murray  vs.  Kdlogg,  9  Jdms.  Rep.  227. 

18.  Seamen  signed  articles  for  a  voyage  from  KemYork 
to  North  Carolina,  aod  thence  to  a  port  in  Europe.  The 
vessel  went  from  Kem  York  to  North  Carolina  in  ballast, 
and  there  took  in  a  cargo  and  sailed  for  Europe  \  but  was 
compelled  in  consequence  of  springing  a  leak,  to  put  into 
Kexo  York  for  repairs.  The  seamen  made  no  application^ 
under  the  law  of  the  United  States,  for  repairs ;  but  the 
owners  voluntarily  caused  repairs  to  be  made ;  and  after 
the  repairs,  the  vessel  was,  in  the  opinion  of  the  master 
carpenter  and  three  shipbuilders,  perfectly  seaworthy ; 
though  ^eren  journeymen  carpenters  were  of  opinion  that 
she  was  not  seaworthy ;  and  on  that  ground  ttie  seamen 
refused  to  proceed  on  the  voyage.  No  freight  was  earned 
at  New  York,  the  cargo  having  been  landed,  for  the  pur- 
pose only  of  repairs,  and  was  reladen  when  they  were 
completed.  In  an  action  brought  by  one  of  the  seamen 
for  wages,  it  was  held,  that  he  was  not  entided  to  recover, 
there  being  no  freight  earned,  nor  any  loss  of  voyage  im- 
putable to  the  master  or  owners.  Porter  vs.  Andrtms,  9 
J  dins.  Rep.  350. 

19.  Where  a  voyage  is  broken  up,  not  from  necessity, 
or  in  consequence  of  the  perils  of  the  sea,  but  from  the  act 
of  the  master  or  owners,  the  seamen  are  entided  to  pay- 
ment of  their  wages  to  the  time,  and  also  for  a  reasonable 
lime  to  be  alloAvcd  for  their  return  home.  Sullvcan  vs. 
Morgan,  1 1  Johns.  Rep.  66. 

20.  Whether  seamen  can  maintain  an  action  against  the 
owners  of  the  vessel  for  the  two  months'  wages  allowed  by 
the  act  of  congress  of  the  28th  Fefc^ruan/,  1 803,  (cong.  7. 
sess.  1  •  c.  52.  s.  3.)  where  the  vessel  is  sold,  and  the  sea- 
men discharged  in  a  foreign  country?  Quere.     ifc. 
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31  •  The  master  is  chai^eable  for  wages  only  on  his 
special  contract  in  hiring  the  seamen.  Wysham  vs«  Rossm^ 
1 1  Johns.  Rep.  72. 

32.  And  the  owners  from  the  implied  contract  which 
they  Were  supposed  to  make  through  their  agent  the  mas- 
ter, ib. 

23.  Where  seamen  are  shipped  for  a  voyage,  and  during 
the  outvrard  passage  the  vessel  is  captured  and  carried  in- 
to a  port  of  tne  captor,  where  the  master  leaves  her,  and 
she  is  afterwards  released,  and  instead  of  prosecuting  the 
original  voyage,  returns  home  with  the  same  crew,  under 
the  command  of  A.  who  had  been  subsequently  appointed 
by  the  owners  to  take  charge  of  the  vessel,  this  is  a  new 
and  distinct  voyage,  and  A.  is  liable  only  for  the  waees 
arising  while  he  was  master,,  and  not  for  the  wages  which 
bad  accrued  whilst  the  vessel  was  under  the  former  com- 
mander,   ib. 

34.  Whether  if  A.  had  prosecuted  the  original  voyage, 
he  would  be  deemed  to  have  assumed  the  contract  of  the 
seamen  with  the  former  master  ?  quere.    ib. 

26.  If  freight  is  totally  lost  by  disaster,  peril  or  force^ 
without  fraud  or  misconduct  of  the  master  or  owners,  the 
seamen  lose  their  wages.  Icard  v».  Goold^  1 1  Johns  Rep. 
279. 

26.  Insurance  of  freight  is  for  the  indemnity  of  the  own- 
ers only,  and  does  not  enure  to  the  benefit  of  the  seaman'^ 
wages,  which  cannot  be  insured  directly  or  indirectly,    tb. 

27.  No  action  can  be  maintained  by  a  seaman,  dis- 
charged by  his  own  consent  in  a  foreio;n  country,  under 
the  act  of  congress,  (7  cong.  sess.  2.  ch.  62-  s.  3.)  against 
the  owner  of  the  vessel,  to  recover  two  thirds  of  three 
months  washes,  directed  by  that  act  to  be  paid,  by  the  mas- 
ter of  the  vessel,  to  the  American  consul,  over  and  above 
the  wages  due  to  such  seaman  at  the  time  of  such  discharge. 
Ogden  vs.  Orr^  \2  Johns.  Rep.  143. 

28.  Where  a  ship,  captured  during  her  voyage,  and  her 
crew  taken  out  and  detained  prisoners  of  war,  was  after- 
wards recaptured,  and  (the  master  having  hired  a  new 
crew)  proceeded  on  her  voyage,  and  arrived  at  her  last 
port  of  delivery,  and  earned  freight;  it  was  held,  that  the 
seamen,  who  were  taken  out,  though  never  restored  to  the 
ship,  were  entitled  to  wages  for  the  whole  voyage  deduct- 
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ing  only  their  proportion  of  the  salvage  paid  to  the  recap- 
tors.  Wetmore  and  anoiher  vs.  Henshaw^  12  Johns.  Rq^^ 
324. 

29.  Where  a  seaman,  who  had  signed  shipping  articles, 
by  which  he  engaged  not  to  absent  himself  from  the  vessel 
without  leave,  until  t)ie  vcyage  zdos  ended  and  the  vessel  dis- 
diarged  of  her  cargOj  on  the  vessel  arriving  at  her  last  port 
of  discharge,  and  being  there  safely  moored,  refused  to  re- 
main and  assist  in  discharging  the  cargo,  but  absented  him- 
self without  leave,  it  was  held,  that  by  such  desertion  he 
had  forfeited  his  wages.  JVebb  vs.  Dudcingjieldj  13  Johns.' 
Rep.  390. 

30.  Though  the  master  has  no  ri^t  to  insert  in  the  ship* 
ping  articles  any  stipulation,  or  agreement,  repugnant  to 
the  laws  of  the  United  States^  yet  he  may  add  any  provis- 
ions consistent  with  the  laws  relative  to  seamen,    ib. 

31.  The  contract  with  a  seaman  continues  in  force  until 
the  cargo  is  finally  discharged,  before  which,  if  he  leaves 
(he  ship,  he  is  not  entitled  to  wages,    ib. 

32.  Where  a  person  becomes  surety  to  the  owner  of  a 
Vessel,  that  certain  seamen,  shipped  on  board  the  vessel, 
shall  proceed  upon  the  voyage,  and  the  seamen  receive 
wages  in  advance,  which  they  pay  to  their  surety  as  his 
indemnity,  in  case  the  seamen  desert  the  vessel  before  the 
commencement  of  the  voyage,  the  owner  cannot  maintain 
an  action  for  money  had  and  received,  against  the  suretj^ 
to  recover  back  the  wages  advanced.  Dodge  vs.  Lean^ 
IS  Johns.  Rep.  508. 

33.  Where  in  shipping  articles  of  seamen,  a  person  has 
j  signed  his  name  unaer  a  column  headed  ''  sureties,"  but 

there  is  no  explanation  added  as  to  the  extent  of  his  under- 
taking, it  is  not  a  sufficient  writing  within  the  statute  of 
frauds,  and  the  undertaking  is  void.     ih. 

34.  The  master  of  a  vessel  may  inflict  moderate  correc- 
tion for  sufficient  cause  tpon  his  seamen ;  but  should  he 
exceed  the  bounds  of  moderation,  and  be  guilty  of  cruelty, 
or  unnecessary  severity,  he  will  be  liable  as  a  trepasser. 
Brtmn  and  others  vs.  Howard^  14  Johns.  Rep.  119. 

35.  Where  a  crew  has  been  shipped  for  a  voyage,  and 
articles  have  been  regularly  entered  into,  fixing  tne  rate 
of  wages,  if  the  crew  at  an  intermediate  port  on  the  voy- 
age, compel  the  master,  by  threats  of  desertion,  to  enter 
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kito  new  articles,  at  a  higher  rate  of  wages,  such  articles 
are  void,  and  not  binding  upon  the  master,  as  they  are  con- 
trary to  the  policj  of  the  act  of  congress  of  the  20tb  of 
/uly,  1790,  and,  if  established,  would  be  holding  out  an 
inducement  to  a  violation  both  of  duty  and  of  contract 
BartUu  vs.  Wyman^  14  Johns.  Rep.  360. 

36.  Nor  are  they  binding  *upon  the  owners,  the  master 
havinff  no  authoritjr  to  make  them,  they  being  already 
bound  by  the  shipping  articles  already  entered  into.    ib. 

37.  And  such  promise  is  void  for  want  of  consideration^ 
the  seamen  having  no  right  to  abandon  the  voyage,    ib. 

38f  The  written  agreement  or  shipping  articles,  made  at 
the  port  of  departure,  are  the  only  legal  evidence  of  the 
contract;  and  a  mariner  can  recover  nothing  but  what  is 
specified  therein,    ib. 

39.  Upon  breach  of  contract  seamen  are  entitled  to 
wages  until  their  return  home^  Adminiatrator  of  Patten  vs. 
Park,  Anihon^i  Am  Prius^  33. 

40.  Where  a  vessel  on  a  voyage,  merely  earns  passage 
monev,  and  no  legular  freight,  how  far  seamen  are  entitled 
to  theur  wages.    Q-  34.  andn.  (a) 

41 .  The  master  is  not  bound  to  pay  the  seamen  until  the 
oargo  is  discharged*  Sthieffilin  vs.  Haro^^  Anthonys  JVm 
Pniif,  59.  n.  0. 

43.  Where  the  wages  of  a  seaman  appear,  by  the  ship 
ping  articles,  evidence  of  a  further  compensation  byway  of 
customary  privile^  cannot  be  received.  JBogerl  vs.  Gm^ 
man,  AnthonU  Jitsi  Priusj  70.  and  n.  a. 

43.  In  an  action  by  the  master  of  a  ship,  for  his  wages, 
against  the  defendant,  as  owner,  and  who  neld  an  absolute 
bul  of  sale  from  M.  as  well  as  a  register  of  the  ship,  in  his 
own  name,  the  defendant  may  prove  by  parol  that  the  bill 
of  sale  was  given  to  him  merely  as  collateral  security,  by 
way  of  mortgage.    C%amp/m  vs.  Butkr^  1 9  Johns.  Rep.  1 69. 

44.  A  mortgagee  of  a  ship,  in  possession,  is  liable  to  the 
master,  for  his  wages,  if  the  voyage  be  performed  for  the 
benefit  of  the  mortgagee,    ib. 

45.  But  where  the  master  made  a  special  agreement  as 
to  his  waees,  with  M.  the  real  owner  or  mortgagor,  and 
with  full  Knowledge  of  a  secret  agreement  between  M.  and 
the  defendant,  wm  had  no  interest  in  the  voyage,  but 
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m^^Ij  lent  his  name  to  cover  the  ^oiwt^  for  the  b^neflt 
of  M.  and  without  receiving  any  freight  \x  piH>fit,  the  ^plafad^ 
tiff  was  held  bound  by  his  special  agreement,  and  could 
pot  waive  it,  and  sue  the  defendant  as  ownet**    A* 

46.  Where  a  vessel  has  been  captured  and  condemnec|, 
though  the  owner  recovers  the  amount  of  frekht  £rom  th6 
insurers,  the  seamen  have  not,  therefore,  a  right  to  receive 
their  wages.  Per  Sptnur^OuJ*  Perdvdvs.  Hickeg^  18 
Johns.  Rep.  257. 

47.  So,  where  a  neutral  vessel  was  run  foul  of  and  sunk 
by  a  belligerent  cruber,  through  tugUgmu^  the  seamen  ar6 
not  entitled  to  wages,  though  the  owner,  in  an  action  of  tres- 
"Jpass  against  the  comman<ter  of  the  belligerent  ship,  recov* 
ered  tne  full  value  of  the  vessel  and  cargo.    t6* 

48«  Of  the  effect  of  capture  upon  the  contract  for  mari« 
ner^s  wages.    EmUrsan  vs.  HowUmdj  1  Mascn  Rtp*  4b. 

49.  Where  seamen  are  discharged  abroad  without  the 
payment  of  the  three  months  wages  required  by  the  act  of 
Congress  of  the  38th  of  February,  1803,  ch.  62,  on  a  libel 
for  wages  the  court  will  enforce  the  payment  of  the  three 
months  wages*    ih. 

50.  Where  an  embezzlement  takes  place  on  board  of  a 
ahip,  the  seamen  arc  not  liable  to  contribute'  out  of  their 
wages,  unless  it  was  caused  by  their  fraud,  connivance  or 
negligence ;  or,  if  the  offender  is  unknown,  unless  a  pre-* 
sumption  of  guilt  is  fixed  upon  all  the  crew,  or  at  least  on 
those  who  are  called  upon  to  contribute*  Sfurr  vs.  Peai> 
son^  1  Mason  Rep»  104. 

51.  One  seaman  may  be  a  witness  for  another  in  any 
suit  respecting  the  same  voyage,  although  interested  in  the 
question,  if  not  interested  in  the  event  of  the  suit.    ifr. 

52.  An  endeavour  to  make  a  revolt  within  the  act  of  the 
SOth  of  April,  1 790,  ch.  9,  sect.  12,  is  an  endeavour  to  ex- 
cite the  crew  to  overthrow  the  lawful  authority  and  com* 
mand  of  the  master  and  officers  of  the  ship.  It  is  in  effect  an 
endeavour  to  make  a  mutiny  among  the  crew  of  the  ship. 
VnxUd  States  vs.  Smithj  1  Mason  Rep.  147. 

53.  If  a  mariner,  shipped  for  a  cruise,  be  disabled  ai)d 
leave  the  privateer,  by  common  consent,  before  the  cruise 
has  commenced,  he  is  not  entitled  to  a  share  of  prizes. 
Ex  partt,  Giddings^  2  GalliSonRcp.  56. 

H*  Alikr,  if  he  were  disabled,  during  the  cruise;  and^ 


jD  such  caie,  on  boArd  of  ^  merchant  riiip^  ht  would  be  en- 
titled to  his  jfall  wageiB  dnriAjg  the  voyage,    ib. 

65*  The  contract  for  mariners'  wages  is  not  dissolved 
by  capture,  unless  followed  by  condemnation.  During 
the  prize  proceedmgs  it  is  suspended,  and  by  restitution  or 
recapture,  the  parties  are  remitted  to  their  former  rights. 
JTu  Saraicga,  2GaUison  Rep.  164,  176. 

56.  Seamen,  after  a  capture,  have  a  right  to  remain  by 
the  ship.^— Quffre,  at  what  time,  they  may  lawfully  quit  the 
ship?    ih. 

57.  If,  pending  the  voyage,  there  be  an  mterdiction  of 
commerce  with  tne  port  ofdestination,  by  war  or  other- 
wise, and  in  consequence  the  voyage  is  broken  up,  no 
wages  are  due.  But  if  the  manners  be  subsequently 
retained  by  the  master  to  refit  and  repair  the  ship,  they 
are  entitlea  to  a  reasonable  compensation  in  the  nature  of 
wages.  And  if  afterwards  discharged  in  a  foreign  port, 
the  mariners  are  entitled  to  two  months  pay,  provided  by 
the  act  (38th  Feb.  1803)  and  may  recd¥er  it,  if  unpaid,  by 
a  suit  in  the  Admiralty.    A. 

58.  Of  the  exceptions  to  the  rule,  that,  to  entitle  to 
wages,  freight  must  be  earned.  The  Saratt^a,  2  Gallison 
Jttp*  164. 

59.  A  mariner  shipped  on  a  voyage  "  to  the  Pacific^  In^ 
dian  and  Chinese  Oceans,  or  tkewhere,  on  a  trading  voyage ; 
and  from  thence  back  to  Boston^  with  a  stipulation  that 
two  months  wages  should  be  paid  on  arrival  at  Gm/on ; 
the  voyage  bemg  b  fact  a  tradmg  voyage  to  the  Nwihwest 
Coast  jor  furs ; 

It  was  held,  that  the  outward  voyage  terminated  at  Gui- 
don, and  that  the  shipping  articles  did  not  authorize  a  re- 
turn from  Canton  to  the  ffortkaest  Coast,  and  that  therefore, 
it  was  not  a  desertion  in  a  mariner  to  leave  the  ship  at 
Canton,  it  being  the  intention  of  the  master  to  return  to  the 
Coast.    Brown  vs.  Jones,  3  GalUson  Rep.  477. 

60.  It  seems  a** trading  voyage"  does  not  include  a 
**  freighting  voyage.''    ih. 

61.  The  words  "  or  elsewhere"  in  the  shipping  articles, 
are  either  void  for  uncertainty,  under  the  act  of  Congress 
regulating  mariners  in  the  merchants'  service,  or  are  to  be 
construed  as  subordinate  to  the  principal  voyage  stated  im 
the  articles^    ib^ 
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63.  The  statate  of  limitatkms  of  Ma9Huhu8ett9  anplies 
only  to  suits  ^  commoa  law  for  mariners^  wages,  and  not 
to  suits  in  the  Admiralty.    A. . 

63.  Though  a  ^  trading"  and  not  a  ^  freighting^'  voyage^ 
is  described  in  the  articles;  yet  the  taUng  on  board  of 
goods  on  ^freight"  is  not  a  cleviation,  to  dischai^e  the  sea- 
men, if  it  occasion  no  unnecessary  or  unusual  delay — but 
the  seamen,  in  such  case,  are  not  bound  to  remain  by  the 
ahip  for  the  purpose  of  unlading  the  freighted  cargo.  tb» 
483. 

64.  A  master  of  a  vessel  has  a  right  to  retain  freight  re- 
ceived by  him,  aeainst  the  owner,  or  his  assignee,  as  a  gen- 
eral creditor.    Hodgson  v,  Butts^  3  Craneh^  140. 

65.  A  master  of  a  vessel  is  bound  to  save  for  his  owners 
the  shi|>  and  cargo  confided  to  his  care,  by  all  means  in  his 
power,  but  he  b  not  bound  to  employ  Uaud  in  order  to 
effect  the  object,  even  as  against  an  enemy.  Hfrnnay, 
V.  Eve,  3  CraSnch,  342. 

66.  If  a  slave  be  a  mariner  on  board  a  ship,  on  wages, 
and  desert  during  the  voyage,  the  master  of  the  ship,  if  he 
has  acted  with  good  faith,  is  not  responsible  to  the  owner  of 
the  slave  for  his  desertion.  Bevery  v.  Brooke, .  3  Wheat, 
100. 

67.  A  mariner  forfeits  his  wages  by  an  embezzlement 
of  any  part  of  the  cargo.  Mason  v.  7ne  Blaireau,  3  Cranch^ 
240. 

68.  A  master  of  a  vessel  is  entitled  to  his  wages,  in  ca&» 
the  vessel  b  captured,  up  to  the  time  of  the  capture.  Moore 
vs.  Jones  et  aL  15  Mass.  Rep.  434. 

69.  Where  a  mariner  engaged  for  a  vova^c  and  it  wa» 
stipulated,  that  no  officer  or  seaman  should  oe  entitled  to 
any  part  of  his  wages  until  the  arrival  of  the  ship  at  her 
port  of  discharge  in  the  Ufiited  States,  and  her  cargo  deliv- 
ered ;  the  ship  was  lost  on  her  passage  to  the  I7m(ea  States  ; 
the  mariner  was  held  to  be  entitled  to  his  wages  up  to  the 
lastportof  ladine;  and  during  half  the  time  of  lying  in 
such  port.    Swift  vs.  Clark,  15  Mass.  Rep,  173. 
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388  380 
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fbr  receiving  gooda  on  board  in  order  to  be  carried  273 
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when  lidUe  tor  ivpeiri  19 

K. 
HA  VAL  OFFICERS* 

their  datj  with  regird  to  ships  in  diitreit  388 
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recital  of  in  transfen  of  property  ST 

repiter  de  ntv,  when  ship  altered  in  form  or  burthen         37 

when  certificate  lost  or  mislaid  38 

wrongfully  withheld         40 
on  transfer  of  property  in  same  port  47 

to  another  port  63, 65 

in  part  to  a  foreigner  53 

on  alteration  of  form  or  burthen  of  ship      37 

production  of  bill  of  sale  at  the  time  of  such 

registry  S3,  43,  50 

effect  thereof  63,  65 

registered  ships  by  whom  to  be  oaTigated  105 

of  Irish  ships  54 

omissions,  whether  to  be  relieved  in  equity  75 

KEGISTERIHn-OPFlCERS,  omissions  by  67 

REPAIRS  OF  SHIP.     See  L»H. 

if  part-owners  disagree  83 

lien  of  one  part-owner  on  the  shape  of  another  for  95 

ordered  by  master  how  a  charge  upon  the  ownan   73,  124,  8ic 

if  made  abroad  127,  &c. 

not  unleu  they  can  be  proved  to  have  been 

neceasarjr  126,  133 

when  a  subject  of  general  average  335 

registered  owners  when  liable  for  71,  73 

abroad  beyond  a  certain  aum,  privileges  as  a  British  ship  lost 

thereby  30 

amount  to  be  certifted  on  return  of  ship  30 

RESPONDENTIA  144,  149 

HE  VENUE  OFFICERS, 

their  authority  and  duty  witli  respect  to  ships  in  distress  388|&c. 
remuneration  for  the  preservation  of  snips  in  distress    o90 
may  repel  by  force  persona  pressing  into  ships  in  distress     389 
HOBBERY, 

master  and  owners  anawerable  for  if  committed  in  a  port  or 

river  227 

not  if  committed  by  pirates  at  sea  !354 

owners  not  answerable  for  beyond  the  value  of    ship  and 

f  flight  261,  fic. 

S. 
SAIUN6  INSTRUCTIONS  235 

fai  France  238»  note  (n) 


SIT  flNOBX. 


FA«1 

SAUB, 

by  the  misttf  3 

bj  ptrtownert  90 

atMa  9,10,60 

deliway  ofpoiiciiion  wtMnneeesiarj  9 

•fBritakthipi  43 

DOtiee  thereof  to  be  nven  4T,  49, 

cAeet  of  the  wint  of  inch  aotice  H,  65 

toibreigQen  53 

efcafgobymaeter  340»  343 

of  food!  At  tee  366,374 

for  ■atvBge  384, 391 

SALVAGE.    S99  WmmiK. 

dcflnitioa  of  381 

lien  for  383. 538 

on  freiffiki                                                              384^  U5,  nttit, 

when  not  allowed  385 

tender  of  383 

in  the  Court  of  Admiratty  387 

whether  it  can  be  cUimed  by  a  paitenger  386 

ctiimation  of  383 

rates  of  384 

actions  for  383 

authority  of  the  Court  of  Admiralty  in  rnpeot  of  384^  387 

and  duty  of  sheriflTi,  mayors,  constables,  and  reTcnoe 

officers  in  respect  of  388,  8cc. 

necessity  of  applying  to  snch  offioert,  9lc  397 

•djustmsilof  by  Jastices,  &c.  391,  393 

in  what  casct  397 

in  the  Cinque  ports  395 

money  to  be  borrowed  for  393 

sale  of  goods  for  384^391 

on  capiufe  and  recaptuK  of  British  property,  rates  of  398^  &e. 

allowed  to  a  convoy  ship  403 

of  the  proper^  of  allies  ib. 

ofneutrala  403 

eontribution  of  seamen  to  444 
SEABfEN.    S^Waois. 

foreign  seamen,  employment  of  104, 107 

who  are  British  seamen  107 

agfeement  for  the  service  of  aaaacs  161,  414 


form  thereof  479 

to  be  in  writinr  161 

need  not  be  aealed  415 

hiring  of  for  foreign  voyages  414 

in  the  coasting  trade  416 

West  Indies  416,  418 

slave  tnde  432 

obedience  to  master  1^ 

of  167,  &c. 


•BAMEK,  VASB 

devertioQ  of  141,  451, 4S6,  541 

absence  by  454 

refuul  to  proceed  on  ▼oytg*  4S2 

deiertion  of  in  the  West  India  tnAt  41T,  456 

coaBting  trade  454 

correction  of  by  master  169 

ptuiiahment  of  for  i^reat  crimes  165 

in  the  slave  trade  168 

discharge  of  in  the  slave  trade  ib. 

rewards  of  176 

sickness  of  ITT,  178.  424 

healing  of  179,  341 

provision  for  if  etat  away  lA  forogn  parte  179 
SEA-WOR  rHINSSS, 

what  is  331,  357 

master  and  owners  answerftble  for  the  want  oft  3S1, 233»  &c. 

BBNTENCe  of  condemnation  of  ships  14 

9HAK68  of  8hip»  Len  on  for  repairs,  &e.  95 
SHERIFF,  hie  dttty  and  authority  as  to  |lreaervation  of  ships  in  dis^ 

tress  388,  389,  393 
•HIP, 

when  chaigeabie  in  specie  to  the  freigfhters  1 17 

for  seamen^s  wages  458 

for  repairs  abroad  153 

not  so  chargeable  for  repairs   at 

home  135 

admeasurement  thereof  for  r^istry  35 

destroying  of  167, 168,  &c. 

anderlettii^  of  189 

Iraiidttlent  sale  of  4 

property  of,  how  proved  73 

divested  by  seiaure  for  a  forfeiture  109  itsfit. 

SHIPS.      iie9  BamsB  Ssips.      BioPisram.     Ctacmx^ATm      Pabt- 

OWSXB, 

SHIPS  ARTICLES,       See  Aobixmut. 

SHIP-DAMAGE,  meaning  of  310 
SHIPOWNER.     SteOwmn.    Vamt^wmmm, 

SHIPS-PAPERS  228 
SmPVITRECK.     Se€W%WK, 

effect  of  aa  to  wages  436.  435 

SHIPWRIGHT,  repairs V  '  135 
SICKNESS, 

of  seamen  I77;  17^  341, 434 

efleet  thereof  as  to  wages  434 
SLAVES,                                            ^^ 

contribute  to  general  average  344 

empl03rnient  of  as  sailors  in  America  108 
SLAVE-TRADB, 

who  may  he  master  of  ship  employed  in  103 

seamens*  contract  for  service  in  433 

discharge  and  punishment  of  sesmen  in  166 

officers  and  seamen   must  be  continued  in  full  pay  till  ship 

cleared  inwards  or  their  aocounU  settled  443 


an  INDEX. 

MM 

JITIPUL  4TIOH  IB  ooort  of  admiralty  fat  safe  retain  of  a  ship    t5»  ST 
Ibrm  thereof  481 

STOWAGE  of  guods,  master^t  doty  in  reapeet  of  328 

STOPPiiGB  m  TRANSITU. 

definition  of  351 

origin  of  353 

French  law  of  353 

Russian  law  of  ib. 

nature  of  356 

in  what  cases  it  may  be  exercised  356»  ^c 

not  afiected  by  usage  of  carriers  359 

whan  goods  are  deemed  to  be  in  transitu  360,  4rc. 

what  acts  of  the  consignee  will  take  it  away  365,  He. 

cases  of  354, 361,  363, 363,  $71,  376,  377 

cannot  be  made  in   case  of  a  ship  chartered  by  the  con- 
signee 355 
nor  if  consignee  has  done  any  thing  equiTalent  to 
actual  possession                                          361 
nor  bv  a  person  who  had  only  a  lien  on  the 
goods                                                             359 
cannot  be  made  in  the  case  of  goods  sent  upon  a  trust  not  sa- 
tisfied                                                      358 
nor  when  the  goods  have  been  assigned  orer  by 
the  consignee  by  indorsement  of  the  bill  of 
lading                                                         STl 
or  under  circumstances   equivalent  to  such  in* 
dorsement                                                37 
who  are  to  be  deemed  consignees,  and  who  not                     358 
duty  of  the  master  in  respect  of                             356, 379»  380 
gocids  delirered  by  maater,  cannot  be  afterwards  reclaimed  364 

T. 
TENDER  of  salTPge  383, 387 

TONNAGE,  method  of  ascerUuning  it  for  registry  35 

TRANSFER, 

of  property  how  made  by  the  Ciril  Law  353 

in  goods  at  sea  366 

in  Britiah  ships.    iSssBwran  Snm. 
TRANSIT.    iS!m  STorrAOi  iv  Teassitv. 

when  ended,  and  when  not  36Q,  4rc. 

TRANS-SHIPMENT,  340 

TRUSTS. 

transfer  of  British  ships  in  trust  68 

implied  by  Uw,  ks  to  property  in  ships  69 

W. 
WAGES  OF  SEAMEN, 

when  a  subject  of  general  aTerage  336 

agreements  for  in  foreign  Toyages  414 

form  thereof  479 

must  be  in  writing    161, 414 
need  not  be  sealed  415 


'. 
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WAGES  OP  SEAMBN, 

in  the  American  colonies  417, 418 

in  the  coasting  trade  4  <6 

must  be  in  writing  414 

agreaneBt  Ihr  in  the  West  Indies,  416,  418 

dave  trade  423 

in  a  Dutch  Ship  449 

Danish  ship  ih. 

•  not  required  to  be  sealed  415 

to  be  produced  hy  master  orewiiers  463 

articles  for,  conelusiTe  433 
license  to  pay  more  than  double  monthly  wages  in  the  West 

Indies  418, 431 

not  to  be  increaied  for  etertion  in  times  of  distress  433 

when  earned  wholly  ib, 

in  part                                             435,  436,  &c. 

in  case  of  sickness  424 

of  death  426 

of  embargo  435,  447 

of  shipwreck  430,  435 

of  ship  not  sea-worthy  444 

of  capture  and  recapture  44^ 

of  seizure  and  restoration  446 
of  entty  into  the  King's  service        4S6 

payment  of  at  ship's  return  home                        433*  437^  441 

abroad  438,  &c. 

in  the  coasting  trade  442 

slave  trade  438,  443 

loss  of  443,  &c, 
ferfeitare  of  for  desertion                                    161, 451,  456 

for  misbehaviour  456 
in  the  coasting  trade  for  refusing  to  proceed  on 
voyage  |454 
in  the  West  India  trade  for  desertion  456 
not  forfidted  by  entering  into  his  majesty's  service  426 
dtdnctions  from  for  absence  163, 455 
for  leaving  ship  before  discharged  453 
by  whom  to  be  made  454 
how  applied  ib. 
for  salvage  445 
damage  to  cargo  457 
embezzlement  •  ib. 
in  the  coaating  trade    for  leaving  ship  before  dis- 
charged 163,  454 

absence  ib. 

recovery  of  in  the  Cwrt  ofAdndraUy  458 

who  may  sue  there  461 

upon  what  contract  460,  461 

upon  what  not  463 

at  what  time  a  prohibition  must  be 

applied  for  463,  464 

form  of  proceeding  there  463 

IVBBX  3 
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WA«E8  OP  8BAMEN» 


VASI 


Eriorit^  of  cUiiiit  469 

miUtiont  of  salts  470 

*-  in  the  Courts  of  Cmmwii  Lam  ib. 

liroitatioiis  of  sctkms      471 
farm  of  declaratioa  ib. 

of  defence  ib. 

WABRAKTT 

hy  master  hoiw  binding  on  the  owners  122 

to  deliTer  goods  in  s  particnlsr  manner  130 

to  sail  with  conroy  -     •  133 

how  msde  316 

meaning  thereof  333 

when  complied  with  3S3»  238 

when  not  335 

WEST  INDIES, 

hiring  of  seamen  tn  416,  418 

desertion  of  seamen  in  456 

certificate  of  discharge  of  seamen  in  419 

Ucense  to  give  seamen  more  than   double    monthly  wsges 
in  418, 431 

eondemnation  and  aale  of  a  ship  in  5«  8 

WB  ARF»  delivery  of  goods  at  by  master .  347 

to  mate  326 

WHARFINGER,  what  dischaiiges  his  responsibOity  ib. 

WRECK,  See  Saltaob. 

effect  of  as  to  seamens*  wages  430, 435 

examination  to  be  taken  on  oatli  of  names,  8co«  of  ships  in  dis- 
tress, and  a  copy  thereof  published  398 
punishment  for  acting  contrary  to  ordera  of  revenue  officers,  fltc 

388 
defacing  marks  of  goods  saved  therefrom      53 
salvage  to  be  paid  in  respect  of  391 

adjusted  by  justices,  dec  391, 393 

inwfaatcases  397 

who  are  to  give  notice  of  their  meet- 
ing 393 
authority  and  duty  of  sheriffs  in  respect  of            388, 389,  393 

mayors,  &c.  of  corporations  and  port 
towns,  388,  389,  393 

justices  of  the  peace  388,  389.391,393 
warden  of  the  cinque  ports  395 

coroners  388, 389 

collectors  of  the  customs  392 

commissioners  of  the  land  tax  388,  389 
revenue  officers  388,  389 

constables  and  other  peace  officers,  388 

389,  393 

masters  of^hips  in  distress,  389 

lien  thereon  for  salvage  383 

'  salethereof  for  salvage  384,391 

necessity  of  applying  to  justices,  fcc*  for  assistance^  when 

ship  in  distress  397 
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AccoBunrs  to  ram  vAtit  ot  vus  rnmrtoM. 

m 

9A9M 

ABANDONMENT  OF  8HIP$, 

to  underwritert  34 

at  lea*  effect!  of  518 

to  undenrritcrty  how  it  iffecti  leamen't  wares  540 
ADMIRALTY. 

jufitdiction  oft  as  to  sbips  captured  XSglt^ke, 

jurisdiction  of  courts  of  in  U.  S.  on  captures  1^  16 

suit  in,  for  posicssion  of  ships  93 

suit  in,  by  part-owners  fbr  employment  of  ship  111 

-wit  in,  by  material  men  160 

suit  in,  on  bottomry  bonds  mado  by  the  owners  166,  167 

suit  in,  for  running  down  ships  184»  315 

suit  in,  when  ship  unseawortny  187 
suit  in,  for  sale  of  ship  and  cargo»  where  ship  unseaworthy, 

and  how  for  sood  376 
jurisdiction  in  ul  causes  in,  beloogs  to  Courts  of  U.  8.        530 
AVERAGE  GENERAL^ 
what  is, 

incidental  damage  379 

wages  and  prorisions,  when,  386 

expenses  on  capture  388,  389 
what  not, 

expoises  during  embargo  388 
when  aue, 

on  Tolnntary  stranding  383 
when  not  due, 

on  iDYoluntary  stranding  383 

on  goods  shipped  on  deck  393 

bow  appreciated  and  apportioned  395,  396 

B. 
BARRATRY,  defoiition  of  194 

BILL  OP  LADING, 

when  action  on,  agunst  owner  when  not 

when  indorsement  of,  passes  property 
BOTTOMRY  BOND. 

when  ihsde  by  master,  effect  of 

when  made  by  owner,  effect  of 

where  suable 

to  chaHeiers,  good 

when  marine  interest  on,  diminished 

not  protected  on  capture 

how  far  preference  extends  on 

how  priority  of  claim  cost,  on 

when  right  totally  lost,  on 


345 

• 

« 

435 

150. 

158, 

174 

166, 

167, 

170 

166, 

167 

175, 

179 

180, 

181 
181 
181 
181 

181, 

133 

INDEX. 

c. 

VACS 

CAPTOR8» 

bound  to  tike  pilot  on  board  315 

CAPl'URBS,  whttt  not  good  15t  16,  kc. 

CERTtFUMTK  OF  OV^NfiESHIP,  what  79 

CUABTER  P\KTT, 

what  coTooaDts  in,  are  conditiona  precedent  and  wbat  not  321 

336,  315,  3^S,  359,  367 
wbo  inait  do  the  ftrat  act  336 

eonatnictioD  of  343,  373,  374,  31^  357,  358,  360^  367, 

368,  369,  370 
demurrage,  when  pajrable  on  344 

what  goi^  lawful  to  be  laden  359.  360,  308 

when  apportiunment  of  freight  and  when  not  335,  357 

358,  360,  367,  368 
when  contract  considered  entire  on  voyage  round  ^7  to 

360^  367 

CK)NI>EMNATION, 

of  shipa  captured  15 

what  not  good  17 

CONTHIBUTION,  of  aeamen  for  embezilenients  536,  537 

of  seamen  for  goods  n^ltgently  Lost  537 

CONTRABAND  GOODS,  whether  lawful  goods  360 

whether  owner  liable  to  shipper  for  having  them  on  board  359 

or  shipper  to  owner     304 
eonfinoable  363 

wbat  other  property  they  affect  with  condemnation  362 

CONSULS  AMERICAN, 

authority  and  duty  as  to  American  seamen  210 

acts  respecting,  in  Appendix. 

COURl  S  OF  UNITED  STATES, 

jurisdiction  orer  offences  on  the  high  seas  193 

whether  jurisdiction  of  assaults  and  batteries  on  the  high 

seas  191 

furisdicion  in  admiralty  and  maritime  causes  530 

CRIMES  MARITIME, 

burning,  casting  away  or  destroying  ship  300 

wha^  amounts  to  301 

murder,  robbery,  or  other  capital  crime  on  the  high  seas    303 
piracy  303 

manslaughter,  unlawful  confederacies  303 

trading  with  p'umtes  303 

revolt  and  endeavour  to  revolt  303,  303 

not  providing  medicine  chest  188,309 

D. 

DEATH  OF  SEAMEN, 

how  it  affects  their  wages  478 

DEMURRAGE,  when  payable  344 

ntiiVIATlON,  what  acts  amount  to  373*  374 

wlien  considered  as  waived  by  the  owner  373 

whether  freight  mav  be  idcen  on  board  at  a  port  of  necessity  374 
whether  btilk  may  be  broken  at  a  port  of  necessity     374>  375 


DISSOLtrnON  ofcontnetsof  affiwiglitiiieQt 

by  blockade  of  port  ofdettiaatioa  ^> 

by  abandonment  of  ihip  at  aea  ^^ 

K. 

BMBEZ2IJSMBNT» 

when  aeamena*  wagei  liable  to  contribute  for  S96»  537 

ENBMT*8  property,  may  be  lawfully  transported  by  nettral         361 

P. 

FISHBRMEN, 

regulations  re»pec^|f  in  acta  of  United  States  ItTi  he* 

how  hired  by  shipping^  Pi^por  186,  IST 

not  partaersy  their  shares  are  wages  461 

acta  respecting  in  the  Appendix. 
rORFElTURES,  under  the  r^^try  acU  36  to  79 

property  does  not  vest,  until  seizure  139 

of  seamens'  wages  517,  518 

under  the  statute  regulating  seamen  533, 534 

acts  in  the  appendix. 
FREIGHT, 

when  wholly  due, 

on  unliTenr  by  Court  of  Admiralty       309,  351, 353 
though  full  cargo  not  laden  315 

though  no  car|^  laden  315 

though  prohibition  of  entry  at  a  port  319 

on  soods  spoiled  in  theroyage  339, 334 

when  pro  rata  due  397, 347 

where  delivery  at  intermediate  port  337,338 

where  part  of  the  goods  lost  on  the  voyage         339 
leakage  and  damage,  to  goods,  effect  of  339 

when  pro  rata  not  due 

where  ship  returns  to  port  of  departure  from  ne- 
cessity 338 
or  on  capture  and  recapture  338 
or  on  abandonment    at  sea,    and    being 
brought  in  by  salvors  338 
or  on  blockade  of  port  of  destination  368 
how  pro  rata  appreciated                                                      338 
at  what  time  due                                                                  308 
not  before  actiul  delivery  308 
when  wholly  lost 

on  sale  of  cargo  under  admiralty  decree,  procured 

by  master,  at  a  foreign  port  349 

if  cargo  be  decreed  to  be  restored  after  capture, 

but  never  has  actually  come  to  the  hands  of 

owner  350 

if  contract  be  entire  and  voyagpe  not  wholly  per- 

•  formed  335,  357,  36a,  367,  368, 

by  bloekade  of  port  of  destination  3 19 

by  capture  310,  333,  323,  349 
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FREIGHT, 

cm  capture,  when  and  how  paid  33S 

to  captors  323 

ly  captors                           "  333 

on  restoration  decree  d  350 

**  freight  adranced,**  nature  of  31 1 

when  recoverable  back,  31 3, 3 13 

whether  the  owner  of  gnoda  spoiled  on  the  Tojtgt  najr  aban* 

don  them  for  the  freight  334 

detention,  whether  freight  payable  during  fyr  repairs  310 

to  whom  payable 

on  abandonment  to  underwriters  372,  374 

on  sale  of  ship  during  the  voyage  374 
apportionment  of»  on  entire  contrsct 

when  made  and  when  not      335, 357, 360^  367, 368 

'*  half  profits,**  in  lieu  of,  how  computed  370 

H. 
HOSPITALS, 

for  relief  of  American  seamen  308 
HYPOTHECATION  of  ships, 

when  master  may  hypothecate  150,  152, 173 

by  the  owner,  effect  of,  166,- 167,  170 
whether  suable  in  admiralty  166, 167, 168,  169, 170 

to  charterers  good  175,  179 

when  interest  diminished  180,  &c. 

not  protested  on  capture  181 

pnority  to  other  claims,  how  far  J81 

how  lost  181 

when  right  totally  lost  181,  182 

J. 
JUSTICES  of  the  Peace, 

may  arrest  deserting  seamen  186 

may  arrest  for  crimes  against  United  States  192 

L. 
*  LAWFUL  GOODS/' 

what  are,  as  to  neutral  259 

whether  contraband  goods  are  259,  360 
LAWFUL  TK A  DB,  what  is 

carrying  enemy's  property  by  neutral  261 
LIEN, 

of  master  on  freight  151, 283 

on  ship,  quera  151 

how  defeated  283 

on  cargo  for  freight  282,  308 

on  ship  for  bottomry  hond  180,  181 

how  defeated  by  capture  181 

for  mariners*  wag«8  496  to  500  539 

LIGHTER, 

when  owner  of  the  ship,  liable  for  damage  to  goods  in  286 
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